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Folio. 

Modern  Reports ;   or,   Sele£^   Cafes  adjude'd  in  the 
^art  of  IQng't  Benth^  CommamPUasy  C]bafffeijf,an4 
Exchtqwr^  in  5  Vols. 

The  Reporti  and  Entries  of  Sir  Edward  Lutwick^  io  Eng- 
lilh,  with  Obfervations,  by  ITiUiam  Nelfon,  Efq; 

The  Reports  of  Sir  Baftbolomew  Shower^  %  Vols, 

Cafes  in  Parliament  Refolved  and  Adjudged  upon  Pctit|« 
ons  and  Writs  of  Error, 

Modern  Entries  ;  being  1  Co)le£linn  of  leleS  Pleading! 
in  the  Court  of  ^;n^'j*^fif^^,  Cokmn-Pleai^  and  Exche- 
giur^  by  John  Lilly ^  Gent-  late  Principal  of  C/i^r<<Vlhn. 

Oflavo. 

the  Ofiee  and  Author ity  of  a  Jufiiee  of  Peace,  Collede4 
out  of  all  the  Books,  whether  of  Commoh  or  Statute 
Law;  Shewing  alfo,  the  Duty  of  Conftables,  Commiflio* 
tiers  of  Sewers,  Coroners.  Ovcrfeers  of  the  Poor,  Sur- 
veyors of  the  Highways,  Church*  wardens,  and  other  Pa^ 
xilh- Officers.  di((efted  under  alphabetical  Titles:  To 
which  is  added,  Precedents  of  Indidments  and  Warranty 
never  before  printed.  The  7th  Edition,  by  W^Uiam  ihi^ 
fon  of  the MdJieTempU,  Efqj  ' 

Injlru§er  Ctericalu,  DireAing  Clerks  both  in  the  Cour^ 
of  King^s-teneh  and  Common-Pleas,  in  the  Abrcviation  and 
Contradion  of  Words,  in  the  filling  up  and  fuing  out 
Writs  of  fifjt  Proeefs^  in  drawing  Declarations,  making  up 
Iflues,  ingrofing  Records,  cntring  Judgments,  and  fuirrg 
out  Executions.  With  an  Addition  or  fpecial  Notes  and 
Obfervations  in  the  Court  of  Common-Pleas^  alphabetically 
digefled.    The  6th  Edition,  with  latge  Additions. 

InJlftiSor  Cleriealuj  Vol.  x.  Being  a  Collcaion  of  feleft 
•nd  ufeful  Precedents  of  C^darations  in  the  Kir^'s-Benek 
and  Comrnon^Pleas^  in  Adions  upon  the  Cafe,  on  Statutes^i 
Covenant,  Defct^  Detinue,  Ejeftment,  Quare  impedit. 
Replevin,  Tielbafi^  Trover,  and  Wafte;  the  whole  oietho- 
drcally  di^efted  into  Rule  and  Precedent;  To  which  is 
added,  DtveSions  coricerning  Appearances,  Imparlanoes, 
drawing  and  delivering  Declarations,  with  Roles  for  plead- 
ing regularly  in  moft  Aftions;  The  5th  Edition,  correft- 
ed  and  enlarg*d,  with  fome  Precedents  and  Obftrvattons 
touching  Mandamus's,  Prohibitions,  and  Quo  Warrantors* 
i  Injlmitor  Cleriealisy  Vol.  3.  Being  a  Colledioh  of  choice 
and  ufeful  Pitcedentsfor  Pleadings;  i  The  jth  Edition, 
with  Additions.  ,  h 

..The 4th,  rth,  6th,  and  7th  Volumes.  Being  a  Con- 
tinuance of  £ars,  Pleadings^  and  Demunrer' f rom  the  3d 
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Lex  Teftamentarta : 

Or,  A  Compendious 

SYSTEM 
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OF    ALL    THE 

LAWS  oi  ENGLAND, 

As  well  before  the  Statute  i^  Henry  VIIL* 

as  fince,  concerning 

Laft  Wills  and  Teftaments. 

In  which  are  coUeaed,  all  the  Judgments  and  Refo-  j 
liitions  difpers'd  in  the  Year- Books,  and  all  other 
Reports  both  in  La  wand  Etquity,  what  Eflatesin 
Fee,  in  Tail, for  Life  or  Years,  have  beencreated 
by  Wills  either  exprefly  or  by  Implication. 

Treating  alfo  of  all  CASES  jconecming 

Executory  Devifes  and  Legacies, 

And  of  all  Adiofis,  Pleai,  and  Jadgmenrs,  by,  for,  or  agtinfl 

Executors,  Adminiftrators,  and  Guardians. 

Very  neceffiry  for  all  foch  who  ace,  or  nyiy  be,  eiMided  to 

any  Eflaces  by  yirtoe  of  iiny 

Will  or  Ad9iini^r8tion,t)r  a$  Guardians  to  Infants. 


Co]le6ted  in  a  more  plain,  eafy,  and  mechodiail  Hitnner  than 
hitherto  hath  been  done  in  ^ny  Treattie  of  this  Nature. 
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ByWNELSO^o/fibtfMiddle-TempJejf/f, 
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The  Second  Edition,  with  many  Conre£kiont  and  A^^dicions. 


In  the  SAVOTz 

Printta  by  H.  and  B,  fiuH  and  R.  G«/fi«g:,  ( Afligns  of  Edi»ati 
54;<r,  Efq^)  for  T cell  Stxphbks  at  the  HmtiA  twdi  Stat 
between  the  two  Tmflt-Gatts  in  ttut  firett.    1 724. 
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PEE  FACE. 


»    .   •       • 


AT  Common  Law  Lands  were  not  de^ 
Vtf^akk,  hit  i^fffy  c  iy  Cufiom  in  fame 
.^  :  anfknt^  Qtifis  a^d  Burroughs;;  and 
if  th^  He$r  or  anji-a^r  refufed  to  ileUvcr 
ioffej^on  to  %}oe  Dd^ifee^  Jpe,  bad'yto\  ]^erpe^ 
^utj^ffke  JTrit  ex, gray i  qp|BrcJ,a,. AT^^^^^  •*  ' 
tvasafwofis  direSed pthe  <^ief  Mag\fiii^ 
€f  the.  Bladfi  where  tk^  U^nd^  M^te^  i^^  44^ 
€uted  by  hi  ft.  Bat  'this  Method  batb^  hea^ 
difufed^e  the  St^pffes  32  di  34  H.  VIII. 
which  enable  Men  generally  to  dijpofe  their 
JBftates)b}  WUl.y  and  Jince  thefe  Statut^jythe 
^<if^JSIhn^  i^  retowrd  by  Ejedment^  ^nd  fo ' , 
many  Cafes  have  bt^en  adjudgd  on  WilLi  that 
'r       ^bey  make  a  vonfideraMi^  Part  of  thehaf»^. 

.  -  Tis  a  Convtyan^:  which  diff^rffrofft  ifll 
vtber^J'^in  Dee^s- apt -dnd .  profier  ^^0*4^ 
are're%uif*d to  pajfs Efiat^s j,  ■iiufi".ti^ A'^vle^    .f,:,, .. 

,acu>r4iniio  the,  latent  qffhe  T^^lQr,  \ kf^ 
as  to  the  Defcription  of  the  l^erfi^'^f^d  fk* 
^      Umitafion  of  the  EJiate, 


'*  ■  ♦»    »• 


•^-  ^  - 


*    P  R  E  FAG  fc 


Tibe  Difficulty  is  to  find  out  n^bat  a  Man 
intended  after  he  of  4^d'^  and  concerning 
JUch  Intentions,  therf  Ifnve  been  fo  manf 
nice  Speculations  and" fine  ConJlruSions  both 
cf'Wordr  and  Sentences^  that  a  Jffnn  fta^^ 
tffitB^j^re-^fit  Truth  affirm^  niany  WifU  have 
t^erk'  rhaae  after  the  legator  himfelf  ^atB 
been  dead.       ,       ^        ^  ^  _      . 

....  .  .   •  \  ..  .  ' 

,  U/^as't^eCofifirnmon of  WiKi^ickp^- 
pteic^d  frijf  Lord  Cb^iciiiore  than  any  other 
Sort  of  Lekrhm^\\  For  in  a  Cafe  iphicb  ,con^ 
'terncr^b^e'VioptrXf  of  Goods;  Btcefulif  rea- 
3iwM.t3.  y./^  divide  Yih^txiy  into  jns^Prbprimtis 

tatittttpv  '  j^  P^l^flfotiis- tantum;  6c  jiis 
•^6{)*ietat&  ac  Pdireffit>his  i  and  then  like  a 
Hrue,  Logician  telh  th^  that  jusTrp{)rifct2l tis 
^ouffht  to  %i  Propriumln'eiuafto  m^^bJv 


J  V    ■    ^     1 


'  Ahd'tO'  Jbeiv  thiit^  he  und£rJlootfC%pnt^\^ 
3Wft.r33  'he  tells  ur^  fpeculum  At tis  eft  Vif rlrmV  fpe- 
cuhim  Corpb-ris  eft  Ocalus,  &  fpecxilum 
A»*na^  Scientia.v  ^J^id  in  an  ASion  brought 
,again(i  a  Surgeon  for  applying  bad  Mesk* 
ciniiiy  heMfityunderfidodfo  much  bf  Surge^ 
'fy\,  ds  to  tilt' the  Council  there  wlere  three' 

and  thofi'  ^ife ;  '  Mecfiiam^nta  *  fperaMlia, 
\W^icb'pr4fba^lf^^  cWb,  ahdthofe^arti^ai^'^ 
'-Wi/'c1VIfe^itamenttf  -imperita,   Wktcb  iPtfe 

5  a'  Jjid 


X6f  rP  JR  i  l^j  FjiAiC  JB. 


»  -       »  » 


V  ^.:.^x    <f^'-..'.,  \.Av 


•»  r     ^    .. 


^..  ^4^4-JfAti^       his  'Jt^bwleJ^d  iptas.fg^exr 

itnfiw.htfi;<m  ^nM^^^^^^^^  ^^  di^Jriot 
ktnd^^^i^^hfiW^tii  m^  a  yt£bt  Confimffipn 

§f,Wiltj^y  ,an4  k^  igi'^^s,  ^  gopa  Reajbn  for  it^ 
Miaufe  ^t^r  .e^ueaed  ti^^  Art\of  Lazi^er:^  fi 
to  do. 


t  > '  -      .  _^         ' i 


%/«i*ctf  Poderidge  agri/tj  witb  bihL  thai 

It  'lioas^the  mpft. difficult  Tbingin  the.JJdjp  to 
make  a  true,;^Qpnftru^ton  QJTWlith.  ^nd  mi 
Lord  H^ie?  icils,  us  Jntiy  atid^otiiti 
Caje^  That  a  l^ill  maj^  He  zny  Thing,  evd- 
ry  Thiag,  Nothing,  and  the  keafon  is 
plain  i  for  when  a  Mat^  isfck,  and  yet  bath 
a  difpofing  Fower^  he  ufually  writes  tfonfenfe^ 
and  then  the  Judges  mufi  rack  their  Brains 
to  find  out  what  he  intended* 

This  hath  made  them  fometimes  rejeS  a 
plain  and  grammatical  ConJlruSion  of  a  Sen* 
tence,  and  to  fupply  i/&V  Intention  with  logi^ 
cal/and  argmnentaiive  Words :  Thus  the 
Singiiiai:  Nu^iibcr  hath  he^in  taken  fiifr  the 
iPluraV  ^^  Praeterperf^eft  Tenft  for  the 
Prefent  Vtn^  thi  A&vtxh'Alfo  for  the 
Copulative  And^  fine  AdjeAive  for  another^ 
as  Any  for  Both  -^  *  Dif-jundives  have  been 
iurnd  into  Copulatives,  Indefinite  Propo- 
fitioiks  inti>  UniyerfaL  fFords  and  $enten% 
ces  bai)e  been  tranfpofed,  to  make  all  the  ^ 
fi^arts  of^a  Will  agree ^  and  fometimes  a 
Word  hath  been  added ^  as  in  Sir  Andrew 
CorbcttV  Cafe^ 

A  4  The/^ 


fhete  Infltnat,  and  rumy  mote  of  tUi 

ttM^-Sojkfi^ndUthtfiltcMllCifii, 

%,m^i<.P«m»  f-th  coiieSoiivmf.a 

imicb  Care,  iifchi-  tfath  tiat  imtiitjs,  jMt 
EJititn-  W  i*iJ»  are  reported  indeLaU' 
a>i>&"*ew  eAaiif,-  either  rniimiingWim 
Executors,  Adminiftrators,  Legacies)  Dei 
..:r,.-    Or,- .     yrfrtJ  f^ir.in  a  olainer_an'd  more 


e£c&l'lririi>  '^'^  other '^rt(fi1m  thtt 
S^jf^  Anrtetanfi  the  Booing}  ie if 
fi'wl  Vfe  to  tnahji  other  terfimfefidet  lawi 
iff/,  fe  bath  endeaiiour'.d te  mah  tfpleafanf, 
^smltai  pnfiahUio  the  Reader.  ],      ;    \ 


.^-^.ITlT  r-ib  1  ^  -JaAi"  A 


^^m^ 


*.    »•> 


-       J^l  *  -  III  .         ,  '^        ^      '.     \     r^ 


L  E 


OF..:y;iiEi:^^5;     ;  ',^ 


TIT  L  S  S 


) 


•  • 


Ahtnintjlrator  and  AJminiRratkfni      ^  -^  > 
and aghinffl^ml '       '    ^  ''^'-     •^''    -  '  :> 


fc  !■ 


-  t&ib^  j^2f<f  ^  ^e>^  amMfaidit^ 


Adminiftrator  6F  an  Adtefniflmftor*    Sci 


J 


.  Eo^cutor  of  an  Executor. 
JdmHiJh'ator^  BMis  non^  ^d^     -^ '  '^^ '    J 
Annuity.  *    •   v 

Appeals.  ^' 

Appurtenances.  ;/.  ■  V  -•   -     'i 

Ajjfentto  a  Legacy.  .y.  ,♦.  -  0  -  ?       /[ 

Afets.  •  '  L  '      .  ri 

Affignes.    See  Executor  ^^iecktfifk        n 
Averment  oM  of  it  WilL       ^- 
Authority  and  no  Interefiby  D^vije^  '.  { 

B^//  hy  Ex&€U$9r.    t  .    .  "  '  *>-.•.!  'V ,  .'.•:' . '  '  o\ik(l 


"J^iftarJf  uevi¥e4omwL  .v  >  -^.^ 


'A 


A  TABLiE  of  the  TtrtES, 

Bcna  'Sotahilia.  .      -:  _ 

Bonds  ffivcn  by  Admlhifttators  to  tne  Of- 
.  Jiriary.    See  Adminijirabw  ^h. 
ionisfrdpf 'tis  &TeJi  Moris, 
Bonis  non,  iCc.    See  Adminijiratw  de  Bonit 

V  \  ■  C 

Cabesn* 

CbarhahleVfeSi  Bevifi. 

Chattels,  jyewfe, 

Cbofe  in  ABumk  «    ' 

CodiciU 

Co'Bxecutori* 

Commiffarj, 

Pmpounding  a  "Debt,  • 

Common.    See  Tenants  in  Common* 

Compos  mentis  .vel'non. 

Conditions  in  Wills,  . 

Contingent.    See  tiemainder,  and  Executor) 

.   Devife*  _ .   , 

Copartners.    See  Jointenantu 

Cofts,  ,  ^      f 

Cuftoms.    See  London  Cifjiomt,  and  Gavel' 

kind* 

D 

V 

Dean  and  Chapter* 

"Debet  &  Detinet. 

Debtee  made  Exectitor, 

Debtor  made  Executor,  *   , 

Debts,  which  are  firft  to  h  paid*    ■   ■ 

Delegates.    See  Appeal.  ; 

Defcent  and  not  by  Purehafe,       ' 

Defcription  of  the  Things  dfivis^Ot 

of  the  Verfin't  ^a,  '      !>*- 


m«r«Mi 


Devaftavtt.        .     ,i  n  -         .  _  "? 

— -r —  ^  Lands* .     :\ 

whom.       _        >  .,  ^^^: 
DHapidatidii.  .,    ., ,-:  ^ 

Diftribution.      iSfe  AdfntmfiraM'  22    arid 

London  Cuftoms 
J^jiint,f\  Minor e^^ate  Adminijira$tan^  ^c. 
Hftngy    Legatee  dying  in  the  lAfe-time  of  the 

Tejiator.  ^ 

Devi  fee  dying  in  iB&  Life-time  ofibeTe* 


» ,  «--  . 


•     ;  «.<    I 
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H  E  W^rd  Admmfirator  is  hot  knowa 
either  in  the  Civil  or  Canon  Laws,  in 
any  other  Senfe  than  relating  to  Pub- 
lick  Qovertitnent.  The  firft  bf  tftefe  Laws  make^ 
Heirs,  and  giveth  them  the  Right  of  Succeffi- 
bn  to  Lands :  But  it  is  the  Law  of  Confcience 
which  giveth  the  Adminiftration  of  the  Goods 
6f  the  Deceafed  to  many  Perfbns,  amongft 
whom,  the  Children  are  firft  to  be  admitted  • 
and  if  there  are  none,  then  the  next  of  Kin 
in  the  Male  Line^  if  none  of  thofe,  then  the 
fieit  of  Kin  in  the  Female  Line :  But  by  our 
taw,  the  next  of  Kin  of  both  Sexes  are  equally 
Emitted  5  as  fhall  be  {hewed  hereafter. 

Neither  was  the  '^otA  Admimffratoriinov/h 
m  our  Law  before  thfe  Statute  ^rf.  3.  fince 
which  Time,  he  hath  been  called  Executor  datU 
tusy  bedatife  he  is  appointed  by  the  Ordinary  j 
and  like  an  Executor  appointed  by  the  Teftator 
fiimfelf,  he  is  liable  to  pay  the  Debts  of  the 
Iftteftaie^  and  therefore,  like  him,  is  entitled  to 
all  his  Goods  arid  Chattels. 

Before  I  treat  of  the  Particulars  relating  to 
Admmjirators^  it  may  not  be  improper  to  give 
iny  Resider  an  Hiftorij:al  Account,  by  whom, 
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and  in  what  Manner  the  Goods  of  Intefiates 

were  formerly  difpofed  in  England. 

9  Rep.  in        My  Lord  Coke  tells  us.  That  the  King,  who 

O^^^si  is  Parem  PatrU,  and  hath  the  fupreme  Care  to 

^    '  provide  for  his  Subjefts,  that  every  one  might 

enjoy  his  Right,  did  ufually,  by  his  Officers, 

feize  the  Inteflates  Goods,    and   difpofe  them 

towards  his  Burial,  and  to  pay  his  Debts,  and 

what  remained  was  for  the  Advancement  of 

his  Wife  and  Children,  and  if  there  were  no 

/    fuch,  then  to  the  next  of  Kin  •,  and  to  prove 

this,  he  cites  the  clofe  Roll,  7  H.  3.  Kot.  16.  vi%. 

Bona  intejlatorum  cap  folebant  in    manvs  Regis^ 

&c.  but  the  King  ufually  left  the  Difpofal 

thereof  to  the  Ordinary-,  becaufe  he  who  took 

Care  of  the  Souls  of  Men  when  living,   was 

efteemed  the  fitteft  Perfon  to  difpofe  of  their 

Goods  when  dead. 

But  Mr.  Selden^  who  had  feen  that  Record, 
gives  us  a  difFerent  Account  of  it,  vi%.  The  King 
wrote  to  the  Sheriff  of  Lincoln^  That  Confiat 
nobis  per  inquijitionem  robis  miffam  fub  fgiUo  Ste- 
pbani  de  Segrave  &  alzorum  proborym  hominum 
quod  Ricbardns  flius  Dune,  Non  obiit  intejfatus, 
therefore  lie  commanded  the  Sheriff  to  deliver 
all  his  Goods  in  manus  nofiras  capta^  &c.  to  the 
Prior  of  Loclton^  and  other  his  Executors,  ad 
faciend' teflamentitm. 

.  Now  'tis  probable  by  this  Record,  That  Tit% 
Dune  was  indebted  to  the  King,  and  when 
that  Debt  was  paid,  he  wrote  to  the  Sheriff  to 
deliver  the  Goods  which  he  had  feized  ^  it  be- 
ing cuftomary  in  thofe  Days,  when  the  King's 
Tenants  died  in  his  Debt,  for  the  Sheriff,  or 
other  Officers,  to  feize  their  Goods  to  dit 
charge  that  Debt  5    and  this  appears  by  Magna 

Cbarta, 
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Cbarta.cap  1 8.  where  the  Sheriff  is  commanded 
attacbiaj  e  &  imbreviare  boHa  &  cataUa  defunSi  to 
the  Value  of  the  Debt,  £5*  quod  rejiduum  relink 
qnatur  Executoribus  ad  faciend^  teflamefttum  &  Ji 
iihil  nobis  xlebeatnr  ab  ipfo  omnia  cataUa  cedairt  de^ 
fttn3o  falvis  uxori  ejus  (f  liberis  fuis  rationabitibus 
partibus. 

Tis  to  be  obferved,  That  the  Word  Enecvtort 
in  this  Place,  did  not  iiilply  that  there -was 
a  Fifl^  for  whofoever  medled  with  the  In- 
teftate's  Eftate,  was  call'd  an  Executor^  there  was 
no  Admiftifirator  till  the  Statute  ^i  Ed.  ^.  ca.  ii. 
as  hath  aheady,  and  (hall  be  farther  obferved 
hereafter.  And  when  he  who  pofleffed  him- 
felf  of  the  Inteftate's  Eftate,  difpofed  it  in 
fuch  Manner  as  he  apprehended  the  Inteftate 
would  have  done,  this  in  the  Language  ofi 
that  Time  was  fac(ire  teft amentum. 

This  is  a  true  Account  of  that  RoU:^  fb  that 
it  feems  extraordinary, .  that  my  Lord  Cok^ 
fhould  cite  a  Record  to  prove  a  Cuftom  for  the 
King  to  feize  Inteftates  Eftatfes,  when  there 
is  not  a  Word  in  it  of  the  Parties  dying  in- 
teftate,  but  quite  Contrary,  And  it  there  had 
been  any  fuch  Cuftom,  it  woilld  have  appeared 
in  foitie  other  Record  or  Writing  of  that  Time, 
but  there  is  nothing  to  be  found  which  looks 
like  it. 

His  Proof  is  much  of  the  fame  Nature  which 
he  brings  to  prove,  that  the  Care  of  the  Dit 
pofal  of  Inteftates  Goods  was  ufually  left  to  the 
Ordinary  \  for  he  tells  us,  it  was  granted  to 
them  by  a  Confiitution  of  Archhijhop  Stratford, 
Anno  4  R.  2.  made  in  a  Provincial  Synod  by 
him  held  in  London^  Anno  i?8o,  and  this  he 
ttll  us  Was  cofifenfti  Regis  G?  rnagnatum  regni^ 
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vt^hereas  that  Archbifhop  was  dead  above'  30 
Years  before  that  Time. 

But  'tis  plain,  both  from  Records  and  Hifto- 
ry,  that  in  the  Time  of  our  Saxon  Ancefiors^ 
the  chief  Lord  of  the  Fee  difpofed  the  Goods 
of  his  Tenants  dying  inteftate  in  Time  of 
Pe^ce  J  'tis  true  he  was  entitled  to  an  Heriot, 
but  the  reft  of  the  Perfonal  Eftate  was,  by 
his  DireSion  and  Advice,  divided  between  the 
Widow  and  Children,  and  next  of  Kin,  accord- 
ivg  as  to  every  one  of  them  of  Right  it  belonged  \ 
that  is,  according  to  natural  Right,  by  which 
the  Children  excluded  all  the  Kindred  of  a 
more  remote  Degree^  and  therefore  the  Rule 
was,  ji  liberi  non  funt  proximus  gradus  in  poffejio- 
ne  fratres  patrui  avjinculi^  &'c. 

And*  this  likewife  appears  by  the  Laws  of 
Lambert  King  Camttus  the  Dane^  viz.  where  a  Man  dies 
£0. 122.  iyttefidte,  the  Lord  (hall  not  take  his  Goods,  ex- 
cept what  is  due  to  him  for  an  Heriot,  but  all 
is  to  be  diftributed  by  his  Judgment  to  his  Wife, 
Children,  and  next  of  Kin,  juftly  according  to 
their  feveral  Rights. 

'Tis  true,  by  this  Law  the  Wife  had  a  Right 
to  her  diftributive  Part,  and  fo  it  continues  to 
this  very  Time,  I  mean  a  Right  by  which  a 
Property  is  vefted  in  her  diftindt  from  her  Chil- 
dren \  But  by  the  Civil  Law  'tis  otherwife,  for 
if  there  are  Children,  and  Ihe  furvive  her. 
Hufband,  the  Property  of  his  Goods,  is,  by 
that  Law,  vefted  in  them,  and  the  Wife  hath 
only  the  Ufe  thereof  during  Lifej  and  if  fhe 
marry  again,  fhe  is  then  to  give  Sectifity  to 
reftore  the  Goods  to  her  Children  by  the  for- 
mer Marriage^      I  ■        ' 

And 
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And  as.  the  Wife  had  her  Right,  fo  the  Chil- 
idren  had  theirs,  for  in  thole  Days  Goods  as 
well  as  Lands  pafled  by  Defcent,  and  the  Lord 
of  the  Fee  was  in  the  Place  of  a  Judge,  to  fee 
that  there  Ihould  be  an  Equality  in  the  Diftri- 
bution,  as  well  of  the  Goods  as  the  Lands. 

I  admit  that  by  the  ancient  Britijh  Laws, 
the  eldeft  Son  inherited  his  Father's  Earldoms 
and  Baronies,  but  his  Freehold  Lands  defcended 
to  all  his  Sons  equally  ^  this  appears  by  the 
Laws  of  Edward  the  Confeflbr,  confirmed  by 
the  Conqueror,  and  recited  by  Mr.  Lambardj  ^^^'  "^7- 
^nd  alfo  by  Mr  SeUen  in  his  Notes  upon  Ead-  p^j^  ^g^, 
we;  us  Lege  36  de  int  eft  at  arum  bovis^  &c.  (viz.) 
fquis  iTtteftatus  obiey  it  liberi  ejus  bereditatem  eqttali- 
ter  dividafit. 

But  William,  the  Conqueror  finding  it  incon- 
venient to  have  Inheritances  thus  lubdivided, 
and  having  gotten  the  Demefnes  of  the  Crown^ 
and  the  Lands  of  all  thofe  who  oppofed  him, 
he  gave  thofe  Lands  to  his  Friends,  rcferving 
certain  honorary  Tenures  for  the  Defence  of 
the  Kingdom  ^  and  the  Lands  which  were  held 
under  thofe  Tenures,  did,  according  to  the 
Cuftom  of  Normapdy^  defcend  to  the  eldeft  Son. 
And  becaufe  there  were  many  of  thofe  Honora- 
ry Infeudations  in  all  Parts  of  this  Nation,  thofe 
Tenures,  in  the  Courfe  of  about  200  Yeais,  in- 
troduced and  fettled  a  Parity  in  the  Succeffion 
of  Lands  held  by  other  Tenures,  except  in 
Kent^  arid  in  fome  ancient  Burroughs^  where  a 
contrary  Cuftom  ftill  prevailed  \  and  'tis  pro-  ' 

bable,  that  by  the  Policy  of  the  Common.  Law, 
Men  were  permitted  to  difpqfe  their  Inheri- 
.  tances  in  fuch  Burrongbs  by  their  laft  Wills,  on 
Purpofe  to  break  in  upon  that  Cuftom,  and  let- 
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Sclden'i     was  granted,  vi%.  Steuben  Laftgton,   ArchbiOiop 

TraSisy      ^f  Canterbury  and  Cardinal^   Peter  de  Rupibus^ 

TyJl     ^^^°P  °^  mttchejfer  and  Lord  Chief  Juftice, 

Vol.  2.      Hugo  Wa}lis,  Bifhop  of  Lincoln  and  Lord  Chan; 

App.  fol.   cellor,  the  Bilhops  of  London  and  Worcefter^ 

^^*  and  others.    And  'tis  probable,  when  they  faiv 

the  King's  Refolution  to  grant  this  Charter  of 

the  Liberties  of  hi?  Subjefts,   they,  by  their 

Intereft,  procured  the  Words  per  vifum  Ecclefa 

'    to  be  inferted,  for  the  Advantage  of  themfelves 

and  their  Spcceflbrs,  as  it  afterwards  proved  s 

for  they  did  not  diftribute  the  Goods  of  In- 

teftates  to  the  next  of  Kin  as  they  ought,  but 

kept  Part  for  their  own  Ufe^   and  this  was 

thought  by  the  Lords  of  thofe  Inteftates  whofe 

Tenants  they  were,  to  be  a  Din^inutjon  of  their 

Right-,    and  therefore,    notwithftanding  that 

Charter,  they  ftill  claimed  a  Power  to  fee  their 

Goods  diftributed,  without  the  Confent  or  inter- 

pofing  of  the  Ordinary. 

But  about  40  Years  afterwards,  viz.  Anno  42 
H  i.  ^  Conftitution  was  made  on  Purpbfe  to 
defeat  the  Lords  of  that  Right,  viz  That  the 
Inteftates  Goods  Non  Capiantur  in  maitus  Domino- 
runiy  fed  folvantur  debita  ipjius  &  rejiduum  in  iijhs 
flioriim  fuorum  t^  proximortim  indigentiuni  pro 
fahte  amm&  defttnSi  in  pios  vjus  per  afdinarios 
committantur  nifi  quatenus  fueri^  Domino  fuo  dbU- 
gatus. 

Where  by  the  Way  we  may  obferve,  what 
was  meant  by  the  Ordinaries  committing  the 
.  Inteftates  Goods  pro  fahte  animsL  &  in  pios  ujus, 
not  that  they  ftiould  referve  any  Part  of  it  to 
the  Ufe  of  the  Church,  for  that  was  not  the 
plus  ttfus  intended  by  this  Conftitutionj  but 
that  the  Debts  of  the  Inteftate  ftiould  firft  be 

paid. 
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paid,  for  that  was  po  fahte  amms  5  and  aftev* 
wards  the  Refidue  was  tor  the  Ufe  fliorum  fuo* 
rum  &  proxmorum  ittdigevtium^  which  was  the 
xnoft  natural  and  pious  Ufe  that  could  be  made 
of  it. 

But  ftiU  the  chief  Lords  of  the  Fee  would 
poiitfend  with  the  Prelates  in  many  Places  for 
their  ancient  Right  ^  and  therefore,  about  Ele- 
ven Years  afterwards,  Cardinal  Ottobpfte,  who 
was-  fent  Legate  hither  By  Pope  Clpncnt  IV, 
fummoned  the  Prelates  and  dignified  Clergy  of 
Evgland  to  a  Synod  which  he  held  in  Lottdon^ 
and  there  he  publilhed  (everal  Decrees,  and  ia- 
mongft  the  reft,  this  Inhibition,  which  may  be 
leen  in  Liftdwood. 

ff  Super  bona  ah  inteftato  decedeftte  provijio  quA 
olim  a  pr&latis  regm  Anglic  cum  approbatione  Regis 
&  Baromim  dicitur  emaftdffe  nos  firmiter  appr(h 
hantes,  diJiriSius  inhihemus  tie  ptAlati  vel  dUi  qui' 
cuftque  bona  itiieftaiorum  quocurique  modo  reciptant 
vel  occupant  contra  provijhnem  vrAmiJfam^  and 
this  Inhibition  be  commanded  by  his  Legan- 
tine  Authority,  to  be  obferved  throughput  the 
Kingdom. 

From  which  it  may  be  obferyed.  That  the 
Power  of  Diftribution  of  Inteftates  Eftates,  per 
vifum  EccIeJtA^  did  originally  proceed  a  Praldtis 
AfiglU'^  but  with  the  Approbation  of  King 
John  and  his  Barons,  as  by  the  Charter  made 
in  his  Reign  it  appeareth,  and  had  fo  prevailed 
here  in  theCourfeof  about  50  Years,  from  the 
very  firfl:  Grant  of  any  fiich  Power  by  that 
Charter,  that  Bra3on^  who  wrote  in  the  Reign 
of  H.  c^.  and  who  was  a  Judge  himXelf,  tell  us, 
That  /  liber  homo  inte/latus  &  Jhbito  iecefferit  dth  ^^^''  ^• 
minus  fuus  nil  intromittat  de  bonis  iefunSi  nif  ie  ^^  *, ' 

hoe        ^' 
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hoc  tantum  quod  ai  ipfum  pertineret  (viz  J  quod 

babeat  fuam  Heriot  fed  ad  Ecclejiatn  &  amicosper- 

tinehk  executio  bonorum^  and  the  fan^e  may  be 

LibaCap.  feen  in  Fleta^   who  wrote  many  Years  after 

"•  him. 

It  was  grown  into  a  Cuftora  at  that  Time, 
that  the  Church  fliould  have  a  third  Part  of 
the  Inteftates  Goods  ^  for  Pope  Innocent  IV. 
who  wrote  about  the  Middle  of  the  Reign 
Tinde  of  our  H.  3.  tells  us,  that  Mos  ejl  in  Britannia 
Cap°ad  *  3"^  tertia  pars  bonorutn  decedent ium  ab  intejiato  in 
Apoftol,  opus  EccleJtA  &  pauperum  difpenfanda.  But  that 
would  not  content  the  Pope,  for  by  his  EmiC- 
faries  here,  the  Goods  of  all  Clergymen  dying 
Inteftate  were  feized  for  his  Ufe;  and  'tis 
probable,  that  fome  of  the  Prelates  who  lived 
m  that  Age,  in  Imitation  of  the  Head  of  the 
Church,  might  feize  the  Goods  of  the  Laiety 
dying  Inteftate,  to  their  own  Ufe.  For  I  find 
it  was  countenanced  by  fome  Lawyers  at  that 
Time,  who  invented  Arguments  to  fupport 
fqch  Ulage^  as  for  Inftance  they  alledged, 
.that  when  a  Man  died  Inteftate  his  Goods 
were  left  to  the  World,  and  in  fuch  Cafe  as 
a  Freehold  of  Lands  muft  be  in  fome  Body, 
lb  muft  the  Property  of  Goods  -^  and  therefore 
the  Law  caft  them  on  the  Ordinary,  as  the 
fitteft  Perfon  to  difpofe  of  them  for  the  Good 
of  the  Soul  of  the  deceafed. 

They  did  not  apprehend  that  paying  his 
Debts  and  diftributing  the  Surplus  amongft 
his  Relations^  could  in  any  wife  conduce  to 
the  Good  of  his  Soul,  bat  rather  the  Prayers 
which  they  offered  up  for  that  Purpofe,  and 
for  which  they  were  paid  by  converting  his 
Goods  to  their  own  Ufe. 
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By  this  Means  they  eluded  the  Force  of 
thofe  Conftitutions,   and   defrauded  Creditors 
of  their  jufl:  Debts  ^  and  this  might  be  the  Oc- 
caiion  of  making  the  Statute  V^efl.  2.  about  30  Cap.  19. 
Years  afterwards,  by  which  it  was  ena&ed,  ^nno  13 
that  where  a  Man  dies  Intejlate  and  in  Debt  ^^*  '• 
and  the  Goods  came  to  the  Ordinary  to  be  difpojed^ 
be,  de  Catero,  fiall  fatisfy  the  Debts  fo  far  as 
the  Goods  extend,  in  Jucb  Sort  as  the  Executors  of 
fuch  Per/on  fioulibave  done,  in  Cafe  be  badmad^ 
a  Will,  &c 

My  Lord  Coke  tells  us  this  Statute  was  made 
in  Affirmance  of  the  common  Law,  his  Mean- 
ing mufl:  be,  that  the  Ordinaries  were  bound  . 
by  the  common  Law,  before  this  Statute,  to 
fatisfy  the  Debts  of  the  Inteftate,  fo  far  as 
his  Goods  which  came  to  their  Hands  did  ex- 
tend. 'Tis  true,  they  were  bound  in  Confcience 
to  do  it,  but  'tis  plain  from  the  Uftge  of  that 
Time,  and  from  the  very  Words  of  the  Statute, 
that  it  was  feldom  done,  becaufe  it  was  en- 
aded,  that  the  Ordinaries,  de  cAtero^  Ihould 
fatisfy  the  Inteftate's  Debts,  which  fignifiei, 
that  for  the  Time  to  come  they  (hould  do  (b, 
and  that  implies  that  they  did  not  do  it  before. 

So  that  I  rather  take  this  Statute  to  be  in- 
trodudHve  of  a  new  Law,  becaufe  I  do  not 
find  that  before  that  Time,  there  was  any 
»  Law  in  Force  to  compel  them  to  pay  the  In- 
teftate's  Debts,  for  'tis  agreed  on  all  Hands, 
that  an  Adion  of  Debt  would  not  lye  againfl: 
them  at  the  Suit  of  any  of  the  Creditors,  tho' 
they  fold  the  Goods  and  did  not  pay  the  Debts. 

But  after  the   making    that  Statute   they 
were  to  be  fued  as  Executors  were  before,  and  - 
not  long  afterwards  s^  Writ  was  fn^med  againfl: ' 

them 
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them  for  that  Purpofe,  which  is  to  be  feen  in 

f^Vb^'  the  Regifler^  and  in  the  Natura  Brevium,  (viz.) 

'    *   '    ^^^^^P^  T.  epifcopo  C.  ad  cujus.manus  bona  &  ca- 

talla  qvA  fuerunt  B.  R.  qui  obiit  ivtefiai  ut  did- 

.  .     tur  devenerunt  quod  jujfe^  &c.  reddat. 

But  that  Statute  was  found  to  be  defc6tive, 
(vix.)  by  fubjedting  the  Ordinary  to  Suits,  ancj 
yet  giving  him  no  Remedy  to  recover  any  Debt 
due  to  the  Inteftate  j  'tis  true,  he  was  charge- 
able no  farther  than  the  Value  of  the  Goods 
which  a&ually  came  to  his  Hands^  as  appears  by 
the  very  Words  of  the  Writ,  and  in  fuch  Cafe, 
^nd  not  otherwife,  l\e  might  have  an  Adtion 
of  Trefpafs  before  this  Statute,  againft  ajiy 
one  who  took  them  out  of  his  PofTelfion. 

So  that  by  this  Law  the  Ordinaries  were 
made  Debtors,  and  many  Adlions  were  brought 
againft  them  by  the  Creditors  of  Inteftatesf, 
and  not  only  againft  them  but  againft  their 
r^  B^^f  'E^Gcutors  which  continued  for  the  Space  of 
82*2.  "^ '  70  Years,   and  then  they  were  eafed  of  this 
Trouble  by  another  Statute  made  Anno   31 
Cap.  XX,    'Ed.  3.  by  which  it  was  enafted,  ff.   That  the 
Ordinaries  fwuld  depute  the  next  and  mofi  lawful 
Friends  of  the  Intejlate  to  adminifter  bis  Qoods^ 
and  tbofe  Deputies  jlwuld  have  the  Benefit  and  in- 
cur the  Charge  of  Executors,  and  fiould  alfo  be  ac- 
comptable  to  the  Ordinaries  as  Executor s^  &c. 

It  muft  be  admitted  that  they  might  make  • 
Deputies  before  this  Statute,  but  then  fuch  De- 
puties could  bring  no  Adion  to  recover  the 
Goods  of  the  Inteftate,  but  now  the  Ordina- 
ries had  a  very  eafy  and  fafe  Jurifdiftion,  free 
from  all  manner  of  Importunities  and  Suits 
by  Creditors,  retaining  only  the  Power  of  grant- 
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ing  AdmiDiftrations  to  particular  Perfi)n8,  and 
afterwards  calling  them  to  accoiript  before  theiii. 

And  this  was  the  Original  of  an  Admini" 
Jtrator,  for  before  this  Statdte  there  was  nd 
fuch  Name  in  our  Law  ^  for  at  Common  Law 
whoever  poflefs'd   himfelt  of  the  Inteftate's 
Goods  was  chargeable  by  the  Nanie  of  Exe- 
cutor, for  every  Executor  is  an  Admihiftrator 
of  the  Goods,  and  the  Pleading  is  ve  ufiquei 
Executor,  tie  mques  admnifiravit^  as  Executor  \ 
and   fo  it  is  refolved  in  SveUivgs  Cafe  \  and  Sn«J^»ng*« 
my   Lord  Coke  tells  us,  ^*  that  if  a  Stranger  gj'g^  ^^ 
took  awa]r  the  Inteftate's   Goods,   an  ASion  cio!  Elit! 
of  Debt  did  not  lieagainft  him  as  Adminiftra-  409. 
tor,  but  as  Executor.  *  ^  I«^ft- 

But  after  this  Statute  the  Nani6  was  thdng-  39»* 
ed  from  an  Executor  to  an  Adminiftrator^  and 
he  had  fuch  an  abfolute  Property  in  the  Goods, 
that  he  could  maintain  an  Adion  by  that 
Name,  and  might  be  fued  likewile  by  the 
Name  of  Adminiftrator,  tho^  this  was  a  Doubt 
fbon  after  the  making  that  Law,  for  about 
t  ten  Years  afterwards  an  Aftion  of  Debt  wds  t3^  Ed.j, 
brought  againft  an  Adminiftrator,  who  plead-  ^»    4« 
ed  in  Abatement  that  he  ought  to  be  charged  ^j^^*^- 
as  Executor,  but  the  Writ  was  adjudged  good,  „!„!  14.' 
and  yet  about  || fix  Years  afterwards  the  like  |  ^g  Ed.?. 
Adion  was  brought  againft  an  Adtainiftrator,  21. 
and  the  Writ  was  abated   beCaufe  he  was  Mt 
fued  as  Executor,  fo  that  the  Law  was  not  yet 
fettled  as  to  his  Matter. 

My  LordC9ib  likewife  tells  us,  that  before  HenfloeV  ' 
this  Statute  the  Ordiniary  had  a  Property  Ifi  Ci/f,9Rep, 
the  Inteftate's  Goods,  Secvfidum  quid  fed  noit  fm-  3^-  39- 
pitcher^  becaufe  he  could  not  fell  them,  or  re- 
leafe  a  Debt,  or  bring  an  A&ion  to  recover  it, 
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and  thcfe  he  brings  as  Inftances  to  prove  that 
the  Common  Law  gave  him  no  ablolute  Pro- 
perty in  the  Goods. 

But  as  he  was  miftaken  in  the  clofe  Roll 
of  H  3.  (b  (with  Deference  to  his  Opinion;  he 
is  not  very  confident  in  this,  for  having  af- 
firmed it  to  be  a  Cuftom  for  the  King  to  feizc 
Inteftate*s  Goods  as  Parens  Patria^  and  that  thcf 
Truft  and  Care  of  them  was  afterwards 
,  committed  to  the  Ordinaries,  which  he  proves 

by  a  Conftitution  of  Archbilhop  Stratford^ 
Anno  4  R.  2.  to  what  Purpofe  were  thofe  In- 
ftances brought  to  prove  that  they  had  a  Pro- 
perty in  the  Goods  at  Common  Law^  fecundihH 
quidj  when  he  acknowledges  the  Power  which 
they  originally  had  in  fiich  Cafes,  was  given 
to  them  by  an  Ecckjia/Iical  ConJUtution  ? 

That  which  I  fhall  obferve  upon  this  Sta- 
tute is,  (viz.)  that  the  Ordinary  was  novf 
bound  to  grant  Adminiftration,  which  he  might 
eafily  be  induced  to  do,  becaufe  it  was  for  his 
Benefit,  for  it  was  to  exempt  him  from  many 
troublefome  and  expenfive  Suits,  but  he  was 
no  longer  at  Liberty  to  grant  it  to  whom  he 
pleafed,  but  it  mufl:  be  to  the  next  and  moft 
lawful  Friends  of  the  Inteftate,  that  is,  to  the 
next  of  Kin  who  had  done  no  unlawful  AGt 
for  which  they  might  be  attainted,  and  if  any 
Queftion  fliould  arife.  Who  thofe  Friends  were  ? 
it  was  to  be  decided  by  the  Common  Law^  ac- 
cording to  the  natural  Order  and  Succelfion, 
as  ufed  in  that  Law,  that  is,  if  there  were 
Hulband  and  Wife,  and  one  of  them  died  In- 
john'f-ver-  teftate,  the  Survivor  was  accompted  the  next 
fits  Row,  gj,^  hiqI^  lajpful  Friend^  tho^  many  Tears  after, 
iS^^*'*    (viz.)  Anno  3  Car.  the  Hufband  furvived,  and 
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Adminiftration  of  his  Wife's  Eflate  was  grant- 
ed to  her  Niece,  but  upon  the  Appeal  ot"  the 
Hufband,  it  was  ruled  that  Adminiftration 
ought  to  be  granted  to  him  he  Jure. 

If  there  was  neither  Hufband  or  Wife,  then 
Adminiftration  ought  to  be  granted  to  the  Sons 
and  Daughters  of  the  Inteftate  i  and  if  none^ 
then  to  the  Children  of  fuch  Sons  and  Daugh- 
ters, &c. 

But  whenever  the  Right  of  Adminiftration 
happened  to  many  who  were  in  equal  Degree, 
in  fuch  Cafe  the  Ordinary  was  not  bonnd  to 
grant  it  to  all,  but  to  which  he  would,  and 
they  feldom  failed  to  grant  it  to  thofc  who 
were  moft  in  their  Intercft,  that  when  they 
called  them  to  an  Accompt  upon  Pretence  of 
beftowing  the  Surplus  (after  Debts  paid)  for 
the  Good  of  the  Soul  of  the  decealed,  they 
might  more  eafily  retain  €ome  Part  for  them- 
ielves. 

Thus  it  continued  for  the  Space  of  170  Years 
and  upwards,  in  all  which  Time  the  Widows 
of  Inteftates  were  often  excluded,  upon  Pre- 
tence that  they  had  no  Right  to  adminifter 
their  Hufband's  Goods  ^  but  Amo  21  H  S.  it  21  H.8. 
was  enafted,  that  Admhiftration  JhouU  he  grant-  c*P*  S* 
ed  to  the  Widow  or  next  of  Kin  of  the  Intefiate^ 
or  to  both,  as  the  Ordinary  fiall  think  fit.  taking 
Security  for  the  true  Adminiftration  of  the  Qoodsy 
and  where  diverfe  Perfotts  claim  the  Admirnfiration 
as  next  of  Kin^  in  equal  Degree,  he  may  grant 
it  to  which  he  will. 

By  which  Statute,  as  they  had  Authority 
to  exclude  the  Wife,  as  was  ufual  before,  to 
they  had  a  clear  and  undoubted  Power  to  grant 
Adminiftration,  either  to  her  or  to  whom  they 

pleafed, 
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pleafed,  amongft  thofe  in  equal  Degree  of  Kin- 
dred to  the  Inteftate  -,  f qr  fo  it  was  adjudged  in 
SnST^'  Sir  George  Saniss  Cafe,  before  the  making  the 
^afi^        Adt  of  Diftribution  of  Inteftate's  Eftates,  and 
Raim.  93.  fo  it  was  adjudged  ^  afterwards. 
Sid,  179.        But  about  +22  Years  after  the  making  that 
^IfwT     S^^^^^j  21  H.  8  there  was  a  great  Debate  at 
Foitre  I     Dolors  Commons  who  fhould  be  taken  to  be  next 
Shore 351.  of  Kih  •,  the  Cafe  was  thus: 
t  S  Ed.  6.     /.  The  Duke  of  Suffolk  had^  Iffue  a  Daugh- 
ter and  Son  by  feveral  Venters,  and  he  diviled 
his  Gfjods  to  his  Son/  who  died  without  Iffue 
and  Inteftate,  and  Adminiftration  was  grant- 
ed to  his  Mother,  but  it  was  repealed  and  af- 
terwards granted  to  the  Sifter  of  the  half  Blood^^ 
for  Ihe  was  adjudged  to  be  the  aext  of  Kin  to' 
her  Brother  and  not  his  own  Mother: 

And  now,  tho'  .the  Ordinaries  had  a  fafe 

and  large  Jurifdidion  by  the  feveral  Statutes 

before-mentioned,  yet  they  would  ftill  be  grafp- 

ing  after  more^    and  therefore  in  the  Borid^ 

which  they  took  as  Securities  truly  to  Adminu 

fier^  they  ufually  inserted  this  Claufe,  (vii.) 

that  after  Debts  paid  ihe  Surplus  Jl^ould  be  dijfri* 

. .  huted  as  they  Jhould  direS^  and  this  at  firft  was 

thought  very  reafbnable,  becaufe  they  direft- 

ed  the  Diftribution  according  to   the  Courle 

of  the  Civil  Law,  with  which  our  Law  like- 

<vife  agrees,  (wz.)  to  the  Wife,  Children  and 

^next  of  Kin,  in  a  natural  Order  and  Succefllon. 

But  when  once  they  began  to  break  that 

Order,  then  the  Bonds  with  that  Claufe  came 

to  be  contefted,;  and  I  cannot  find  that  any 

Thing  was  alledged  to  fupport  the  Claufe^  but 

I  a  bare.  Pretence  that  the  true  Admmjiration 

\  mentioned  in  that  Statute,  extended  as  well 
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do  the  IXftribution  of  the  Siirplos  of  the  la* 
teftate's  Eflate,  as  to  the  true  Payment  of  his 
Debts.  ,  ' 

But  it  Teemed  very  unreafonable,  that  an 
Adminiftrator  ihould  be  at  great  Trouble  and 
Expence  to  bring  in  and  defend  the  Inteftate'a 
Eftate^  in  order  to  fatisfy  his  Debts  %  and  when 
that  was  done,  that  the  Ordinary  ihould  drip 
|iim  of  the  Surplus,  and  difpofe  it  where  he 
pleafed.  ,  ^     ^ 

This  was  the  Opinion  of  my  Lord  Hobcart  m 
Sfcfuwjf's  Cafe,  and  that  the  Ot^imtj  hsiii  nti  ^^^^ 
Power  to  impbfe  any  other  Condition  in  thole  g^*;  moot 
^onds  than  ir  iruVj  to  aiminifter  ^  and  that  it  vras  864. 
never  intended  by  the  Statute  that  the  Admi- 1  Tooker 
niftrator  (hould  have  all  the  unprofitable  Trou-  J^SThoIi: 
tie  and  no  Manner  of  BaieiBt;,  for  certainly  he  ^j^»™°* 
was  to  have  fpniething  as  folkitudinis  fuA  prd-  seiiet  4^6. 
mtum,  and  this  appears  by  giving  Preference  to  Davw  >«^- 
the  Widow  and  next  of  Kin.  >^  JJ\^;^ 

The  Cafe  of  to(^er  is  the  firft  Inftatoce  we  li\^j^u$ 
have  of  that  Claufe  being  contefted,    which  Bird, 
happened  Anno  14  ^ac.  and  about  five  Years  s,  p.    sh 
afterwards  there  was  the  like  Debate  in  Shn^-  g^j'^^  * 
wq^'s Cafe.    Seijeant  Moor,  w^p likewife reports TBrown 
the  Cafe,  tells  us.  That  it  was  not  adjudgcil  31.  s.  p. 
upon  the  fijrft  Debate  being  of  great  Confe* 
quence  *,  and  tho'  all  the  judges  inclined  to  my 
Lord  Hobarfs  Opinion,  yet,  at  the  Requeft  of 
tiie  Judge  of  the  Prerogative  Court,   it  was 
referred  to  the  Council,  who  argued  againft 
the  Claufe,  and  it  doth  not  appear  what  became 
of  it.  ' 

But  about  four  fears  afterwards  it  came  to  Fother- 
be  a  Queftion,  Whether  the  Ordinary  had  any  Jw'Sf  * 
Manner  of  Power  to  compel  an  Admjniftra^of  6i.'Litt! 

C  to  Rep.  21. 
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t^^miMite^t  9&^^  he  h^ 

n6t  y  becai^  he  b^mg  obliged  by  ^  Statute 
31  fi?.  3-  to  grant  Admini/lration,  and  thatl)e- 
ing^one,  he  had  ezecHted  his  Po^er^  and  from 
that  Time  the  Prefer ty  of  the  <Soedii¥ad  vcfted 
ki  the  AdsninSRrator. 

tlie  Ecsclefiaft^i  Camts  would  «ot  be  pro* 

hibited  from  the  Exercifc  of  this  Power  bf  one 

iblemn  Judgmraft  of  a  Court  in  If^tftmhjhr^ !)« 

ftill  Suits  were  brought  in  their  Courts  to  com^ 

fe\  tAmwkkx^cm  to  di ftri^ute  the  'Surplus  a5 

they  Ihould  direfl:,  and  this  %eing  ieoBtrareite4  ' 

gj''*^*^   in  £^W^8  Cafe/  whidi  happened  labout  font 

car-'aoi?  Ye«rs  «ft€r  the  Other,  4t  wa^  onee  itiorc  fdemti* 

w.  Jones*  ly  adjud^edjThat  after  Adminiftr^ibn^  granted, 

*a^-         the  Admmiftrsltoi^  had  iin  'a'bfohite  Inteteft  in 

J^j^-  *^-  the  (Joods,  aftd-  the  Odinaty  had  nothing  fet^- 

««rf«*      ^^^  to  ^o  J  fcr  i«Kie  the  malting  that  Stattrte, 

sid«  179.    he  camiot  i?6vo^^  as  Admimftiation  at  Hs  nea^ 

fure,  as  he  might  have  done  l^fefore,  and  there*  . 

fore  Adfnin^ftrators  fha!l  not  ^e  cdmpieHed  to 

make  I)iftrJbi*ion  by  iSmtS  ill  th^^^^^ 

JSl^SL  ®^^  any  3oftd  *e  put  in  fiuk  agawft  them  ft* 

vis,  stito.thJrtl\irpb!e.       -  y   ^     ^ 

45<*  The  like  Judgment  was  ^iven  Anno  1654*, 

thefe  being  a  Suit   in  the  fterog^tive  Court 

^  who  Ikould  adminiflfer  to  the  Gpod^  of  an  In- 

tcHate,  the  Parties  agreed,  that  one  ef  them 

giving  Send  to  perform  what  the  Court  ftouH 

decree,   he  fhoifld   h»ve  the  Adminiftration, 

which  was  done  accordingly^  and  afterwards 

Ae  Court  decreed^  that  he  fliouW  intake  n  Bifiti*^ 

hition  in  fuch  a  Manner  ^  and  for  not  perform* 

ing  this  i)eci?ec,  the  other  procecdea  ^infl 

him  in  the  Prerogative  Court  by  Vay  -of  At^ 

tachment  j  adjudg^,  that  thf  Court  wotid  rtcit 
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ctiake  icbf  Order  or  Decree  ix  Difinbution  after 
the  Bond  given.  S&es  4^9,  Cook  vtx6a&  Chambers. 

But  the  Onii^aries  b^ng  unwilling  to  part 
with  th9t  TuVifdidion  which  they  had  aflomed 
m  Cafes  of  Diftribntion,  tho'  \JMj  had  never 
liny  fuch  Power  by  the  Law^  did  afterward!  Ho^hw 
tnake  Ufe  of  that  Liberty  which  rthey  had  by  l^J^^ 
the  Statute  21  H.  8.  vix.  to  grant  Adminiftra*  xLev.ig^ 
tiona  either  tb  the  Widow,  or  to  the  next  crfcarc«i25. 
Kin,  or  to  which  of  them  they  pleafed,  anA 
their  Method  was  to  make  a  Computation  how 
much  the  Surpliae  would  amount  to,  and  then 
to  prefer  him  to  the  Adminilkation,  who  woidd 
cither  py  the  feme,  or  give  Bond  to  pay  it  to 
thde  to  whom  the  Efiate  (hould  be  dUlnbuted 
by  their  Appointment. 

This  Uiag«  was  attended  with  many  Incon* 
veniencies  -,  lor  it  was  difficult  for  the  Qcdioa-f 
fiesto  make  a  true  and  juft  Computatioi^  of 
th€  Inteftat^'k  Eftate,  to  guide  his  Judgment  in 
^  Meafare  of  Diftribution  ^  and  it  was  as  daf& 
<»lt  for  the  Adminiftrator  to  know  what  he  had 
tindertaken,  before  the  true  Value  of  fudi  Eftate 
was  certainly  known.  ^   . 

Therefore  to  remedy  thole  Inconveniencies, 
a  new  Law  wbs  made  Anno  22  Ccnr,  2.  the'  rtiy 
Lord  Nerfb  tells  us,  the  Civilians  had  fome 
other  Reaibns  why  this  Method  ihduld  be  aU  Raixo.499, 
tered,  (vft.)  it  was  a  very  dry  ^nd  barren  Ju* 
fifdidion  to  appoint  Diftributions  in  this  Maut 
ner,  beeaufe  it  was  never  attended  with  Suits 
or  Appeals  \  or,  as  he  oblerves,  it  could  not  be 
drawn  oqt  at  lef^h,  for  all  Difputes  were  end- 
€d  UHO  Jlatu :  Becaoje  that  before  Adminiftrati^  -^ 
on  was  j^anted,  an  Agreement  wias\m«de  kkh 
all  P^rtaea  concerned  *,  fo  that  afterwards  there 
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could  be  nfo  Adverfary  to  tontend  the  Acco6nt< 
of  the  Admitliftrator,  becaufe  none  was  left  out 
of  the  Agreement,  who  could  pretmd  a  Right 
to  any  Share. 

But  be  it  for  thefe  or  any  other  Reafons,  a 

Law  was  then  made,  and  one  would  wond^ 

that  in  (b  many  Ages  before,  there  was  no 

certain  and  nofitiye  Law  here  to  guide  the  Di* 

ftribution  oi  Inteftates  Eftates,  eijpecially  fince 

the  Civil  Law  hath  fo  wifely  provided  in  fuch 

Cafes,  in  Ref^ffc  to  their  Children  \  for  if  there 

were  any  fuch,  the  Father  or  Mother  furviving 

had  the  Ufe  only,  biit  the  Children  had  the  Bro* 

fcrtj  of  the  Goods  \  infomuch,  that  if  either  of 

the  furviving  Parents  married  again,  the  Hu- 

fband  was  obliged  by  that  Law  to  find  good 

Security,  to  rd^re  the  fame  to  the  Children  of 

the -former  Marriage. 

Stat.  22,    .   This  new  Law  was  made  Aimo  22  G?  23  Car. 

23  Car.  2.  2.   by  which  another  Method  of  Diftributioii 

Anno^     wks  introduced  j  and  becaufe  this  is  the  (landing 

x5^.       Law  relating  to  the  fettling  Inteftates  Eftates^ 

I  /hall  be  the  more  particuhir  in  it,  which  is  as 

followeth : 

ff.  All  Orihiaries  bavittg  Power  to  grofit  jidmU 
niffratzon^  fiall  take  Bonds  with  Sureties  in  the  Name 
•  of  the  Ordinary^  with  a  Condition  particuhrlj  menr 
tioned  in  the  Statute 'y  the  Subftance  of  which  i% 
to  exhibit  a  true  Inventory  of  the  Qoods^  and  trulj 
to  adminifler  the  fame  according  io  Law^  and  to  paj 
the  Rejidue  as  the  Ordinary  paU  direSj  who  bati 
Power  to  call  the  Adminifirator  to  accompt^  and  to 
order  a  Dijhibution  of  the  Surplus  after  Debts,  Fu^ 
fierahy  ana  juft  Expences  allowed^  and^to  compel  the 
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AimtfAfiratoT  to  >  obferve  and  pay  the  fame  by  the 

Ecclefiajfical  'Laws. 

After  this  Statute,  an  Adion  of  Debt  was 
brought  Upon  Bond  of  ;oo2.  wheiein  one  Brmam 
became  bound  to  the  Archbi(hop,  that  the  Ad- 
miniftrator  of  J.  M.  fhould  truly  adminifter 
and  exhibit  a  true  Inventory  of  the  Inteftate's 
Eftate,  and  give  a  juft  Accompt  of  his  Admu 
niftration,  and  to  pay  the  Surplus  as  the  Judge 
of  the  Prerogative  Court  fhould  api)oint.  The 
Defendant  pleaded,  that  the  Admmiftrator  had 
exhibited  a  true  Inventory,  &c.  and  given  a 
juft  Accompt,  &c.  The  Plaintiff  replira,  that 
the  Inteftate  was  indebted  to  JK.  R  in  2©o  I  by 
Bond,  and  that  his  Goods  to  that  Value  came 
to  the  Handf  of  the  Admini^rator  ^  and  for 
Breach  he  ailigns,  that  the  Adminiftrator  bad 
not  paid  that  Debt '^  and  upon  Demurrer  to  this 
Plea,  the  PJaintifF  had  Judgrhent  in  B.  R.  but 
it  was  reverfed  in  the  Exchequer  Chamber,  be- 
caufe  the  Breach  was  not  within  the  Intent  and 
Meaning  of  the  Condition  of  this  Bond.  Lirt.  882. 
Brovm,  verjus  Archbiihop  of  Canterbury. 

The  fame  Cafe  is  reported  by  Salkeld  ^  and 
there  the  Queftion  was,  Whetner  an  Admini- 
fbrator,  by  Virtue  of  this  Bond,  was  obliged  to 
give  an  Accompt  before  he  was  cited?  Audit 
was  adjudged,  that  fince  a  Perfon  is  entitled  to 
a  Diilributive  Part  by  the  Statute,  he  may,  in 
Confequence,  fue  for  an  Accompt,  as  a  Legatee 
mighty  (for  the  next  of  Kin  is  a  Legatee  by^the 
Statute)  therefore  as  fuch  he  flialt  have  th? 
fame  Remedy  as  a  Legatee  might  before  the 
Statute.  Now  the  Condition  of  an  Adminiftra- 
tor^s  Bond  to  the  Ordinary  before  the  Statute, 
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Vits  to  accmptvhefi  reqmrei  :^  theyrefer^  the  Ob^ 
ligator  was  not  bound  to  accompt  before  he  wat 
'  lawfully  cited,  and  1^  Confequence  could  not 
be  cited  ex  officio:  But  fihce  the  Statute,  the 
Condition  of  the  Bond  is  to  accompt  at  a  certaiH 
Ulxy^  therefbre  he  mud  then  acconnpt  in  Court 
at  his  Peril,  and  without  any  Citation  •,  but 
then  this  Acoompt  is  not  escaminable^  uokis  n 
Paifty  intei\rf1^ed  will  controvert  it  5  and  the 
Words  in  the  Condition,  (vl%)  JftU  and  trtdy  to 
admimjlery  ihall  be  ^onftrued  in  bringing  in  his 
Arxompt,  and  not  in  paying  the  Debts  of  th^ 
Inteilate  \  and  therefore  the  Bond  &all  not  h9 
afilgned  or  put  in  Execution^  and  a  Breach 
afligned  for  (Nonpayment  of  a  Debt^  or  a  De^ 
vafta vit  committed  by  the  Adminiftrator.  1  Mh, 
}.l  J,  Archbilhop  oi  Canterbury.  ye^SmJf^iUis^  : 

Thf  Kftribution  is  to  be  tk* : 
ff.  One  Tbhd  to  the  Wife  of  tb$  Int^ate,  the 
Jixfhe  ammgft  1m  Cbildr€7ty  and  fuck  as  UgaUy  r»- 
prefent  them,  if  any  are  dead.  Other  thanfuch 
Children  who  JhaB  have  any  Efiate  by  Settlement  of 
the  ht  eft  ate  in  bis  Life^im^  efud  to  the  ntber 
'Skares. 

But  thofe  Children  who  have  been  advanced  hy  Set- 
tiements  or  Bortioits  by  the  Inteflatey  not  equal  to  the 
0ther  Sh<&e9^  fiaU  have  fo  nmch  of  the  Surplus  m 
pin  may  all  equal. 

And  the  Heir  at  Law  JhaU  have  an  equal  Share  m 
the  DipUfution  with  the  other  CbOdren^  without  amy 
Cc9ijideratipn  of  wh^he  had  hy  Befmitor  otbervife 
frow  the  Intefiate. 

If  thri  aire  no  Children^  *or  legal  HeprefentatiifA 
of  them^  it  fuch  Cafe  me  Moiety  fiall  be  allotted  id 
the  Wife^  the  Refine  equally  to  the  next  of  Kih  of 

the 


AdmmifirAtiim.  j^^ 

tht  Inteflate  in  eg/uH  Dyjn^  ^nuL  tbofi  ubo  Ugfdly 
reprefent  them. 

There  JhaU  be  no  Reprefentation  amongfi  coUateraU 
after  Brothers  and  Sijters  Children. 

And  if  there  is  no  Wife^  than  all  fiaUhe  £/tru 
bvted  aman^  ti)§  ChildrevL 

And  if  no  ChUdy  then  to  the  neM  of  Krn  to  tbo 
Intejlate  in  eqval  Degvee^  and  their  Rearefentatines. 

No  Difiribution  pall  he  made  till  a  Tear  after  the 
Inteftates  Death,  and  everf  one  to  vbom  anj  Share 
fiall  be  allotted^  Jhdl  ffve  Bond  »ith  Sureties  intbi 
Spiritual  Courts  that  ^  Debt$  Jball  afters^ards  ojf^ 
pear^  to  refund  hk  rateaiU  Part  thereof^  and  of  wa 
Cbofges  of  the  Adwmfiratvm^ 

But  lead  anf  Thing  in  this  Statute  {honld  be 
conftrued  to  extend  to  Femxne  Gwerts  who  may 
diie  loieftate,  therefore  by  the  Statute  29  Cur.  a.  ^9  Ctr«  i. 
•ti«  enaaed,  That  it  JliaU  not  v  but  that  their  Ififf  c»P-  9- 
bands  mi^bt  have  Aindnifiration  to  tbeir  perfomf 
E/fates,  as  they  had  before. 

The  &fl  of  theifi  AiQs  w^  only  tempocary, 
hit  by  the  Statute  i  ^ac  2.  it  was  niadc  perpa- » I**^*  ^* 
tual,  with  this  Addition^  That  an  Adndntftratgr  ^^'  '"^^ 
JhaU  not  be  cited  to  render  an  Accompt  ^hervifethait 
by  anbrventorjj  vnlefiat  the  Infiance  of  fme  Per^ 
jfon  in  Behalf  (f  a  Minora  or  having  a  Demani  omt 
offncb  Efi^fA  04  CreditoTy  or  wsfk  of  Kin. 

And  ff  after  the  DeaA  of  tie  Fatbof  any  of  th^ 
Children  die  Intefiate  mthojit  Wifje  or  Children  lix> 
ing^  the  Mother^  emry  Brotbet  and  Sifisr^  ^and 
their  Regrtfentatives^  Jml  haw  OMiiuaL  Sbftre  nfith 
her,  \ 
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There  are  feveral  Things  which  may  be  oIh 
i^rved  upon  this  Statute,  m  Reference 

.  (A)  To  the  Ordinary. 

(B)  To  the  Admifiiftrator.' 

(C)  To  the  Diftributiqn  among  ft  Ltneah 
{D)  To  the  Diftribution  amonj^  Collaterals. 
(E)  To  the  Time  of  Diftribution  if  felf. 

(A)  And  firft  as  to  the  Ordinary )  th^  Law  em 
trufted  him  before  the  making  this  Ad  to 
difpefe  th^  Surplus  of  the  Inteftat^s  Eftate, 
which  he  might  do  by  granting  the  Admiiiiftra? 
tion  either  to  the  Wife  or  to  the  next  of  Kin, 
and  by  Virtue  thereof,  the  Surplus  was  vefte4 

^  in  them  ^  but  now  they  are  to  pay  it  as  the 
Ordinary  fhall  fentence  or  decree,  which  is  not 
to  be  dilcretionary,  for  *tis  to  be  gviided  by  the 
true  Intent  and  Meaning  of  the  Adt,  which  di- 
reds  in  what  Maftner,  and  to  whom  the  Diftri- 
bution (hall  be  made. 

(B)  As  to  the  Adminifti^tor,  the  Form  of  th^ 
Bond  is  likewife  altered  ^  *  for  before,  he  wa^ 
bound  to  diftribute  the  Surplus  as  the  Ordinary 
fiiould  dired,  tho'  th^t  Claufe  in  the  Bond  waa 
tontibverted  ^  'tis  true,  he  is  bopnd  in  the  like 
Manner  now,  but  'tis  with  this  Limitation, 
That  he  is  not  to  pay  it,  unlefs  the  Sentence 
of  the  Ordinary  is  purfuant  to  the  Ad,  and 
then  the  Surplus  is  wholly  given  away  froni 
him  $  fo  that  in  this  Relpe£l  it  may  be  faid, 
that  the  Statute  makes  the  Inteftate's  Will,  for 
the  Adminiftrator,  quatenus  fuch,  19  to  have  n^ 
IShare  of  the  perfonal  Ef^ate,  but  as  he  ftanda 
related  to  the  Inteftate,  and  this  hath  made  9, 
conAderable  Alteration  in  the  Lawj  for  before 
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this  Ad,  as  the  Adminiftrator  had  the  Burthen, 
fb  he  had  the  Benefit  of  the  Adminiftratioii 
after  the  Delfts  were  paid,  for  then  the  Surplus 
was  his  own,  becaufe  no  Man  had  a  Right  to 
fcall  him  to  aocompt. 

(C)  As  to  the  Ehftribution  ^naongft  Lineals,  I 
ihall  obferve,  that  by  the  Qvil  llaw  the  Chil* 
^en  had  certain  Privileges  in  A^efpoft  to  thole 
Wills  which  concerned  them  ^  for  where  there 
were  two  Wills,and  it  did  nbt  appear  which  was 
the  laft,  that  was  always  adjudged  to  be  the  laft 
which  was  moft  in  Favour  of  the  Children,  and 
if  written  or  fubfcribed  b^  the  Teflator,  or  bjr 
nis  Order,  it  was  good,  tho'  there  were  no  Wit- 
nefles  to  prove  it.^  but  this  is  altered  by  thii 
Statute  whore  thete  is  a  Will,  and  a  new  Me« 
thod  of  Diihibution  being  now  ;tntroduoed 
where  there  is  no  Will,  contrary  to  the  Policy 
of  former  Laws,  it  hath  been  a  Quefiion  whe- 
ther this  Statute  ought  not,  fbr  that  Reafon^ 
to  r^cqve  a  ftrid  and  literal  Interpretiition  in 
reftraint  of  Oiftributions  not  clearly  mentioned 
therein. 

As  for  Inftance,  where  there  is  but  out  Child» 
there  can  be  no  Diftribution  in  the  ftri^  Senfe 
of  the  Word,  and*  that  Qnli  cannot  be  compre- 
hended under  the  Word  QnUrm  in  the  A£t  \  (b 
that  this  Cafe  feems  to  be  out  of  this.  Statute, 
and  fo  it  was  adjudged  bj  the.  chief  Baron  Mstir  Banhiu 
tague^  afid  the  Court  ot  Exchequer  about  12  ^^^Z**' 
Year?  after  it  was  made.  A^^^i 

ff.  A  Man  died  Tnteftate  leaving  one  &ff,  car.  a. 
who  died  likewife  Intefiaie^  Admihiftration  of 
his  Goods  was  granted  to  the  next  of  Kin  of  the 
Father,  becaufe  there  being  but  one .  Child,  it 
wa$  heldy  that  the  Statute  could  give  (to  aid  in 
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^  - 

SadiQi&y  biitthefioD  wM  to  have  the  whole 
at  ConUDon  La  w; 

In  the  vtJty  next  Tear  the  lUf e  Qsieftion  was 

debated  in  the  IQogVBench  between  Palmer 

Palmet     and  Allicocky  and  in  that  Qs£^  AdminiftratioQ 

^^fi^       was  gsaoited  to  she  next  c^  Kin  of  the  Child ; 

3 MoTfS  *°^  ^"  Appeal  was  brought  ia  the  Arches  hj 

^  the  next  of  Kin  to  the  Father  to  revoke  it, 

but  he  did  not  prevail  \  for  they  were  df 

Opinion,  that  the  Statute  was  iotrodudiory 

c^  a  new  Method  as  to  Difiribution  only,  but 

left  the  Right  of  Administration  as  it  was  be* 

fore. 

Tis  true,  by  the  Stattite  21  H.  8.  the  Child 
had  a  Right  to  the  AdnuhiAiation  of  his  F^« 
therms  perional  Efltate,  but:  it  wa^  only  a  parfiv 
nal  R%ht-,  ib  that  if  he  had  died  before  the , 
Jldminiftratson  was  granted,  it  was  gone  from 
his  Executor  or  Adminiftrator,  and  by  Confe- 
quence  it  muil  be  granted  to  the  next  of  Kin  of 
theFailher. 

But  fince  that  Time  it  bath  been  adjudged. 
That  by  this  new  Statute  a  Right  is  veiled  in 
the  ChHd,  (vit)  a  Right  tQ»  fue  for  the  Eftate, 
and,  by  Coofequenoe^  if  he  die  before  'tis 
a£tiialty  in  his  Poffeifion,  it  niuft  ff>  to  his  Ad- 
tniniftrator,  and  not  to  the  Adminiflxator  c^ 
the  Father.  ^ 

This  could  not  be  a  Doubt  in  the  Caie  of  a 

.  Will  made  by  the  Child,  fortheQ  hisExecutof 

.  would  have  it  \  and  finoe  this  Statute  snakes  the 

Inteftate's  Will  as  to  the  Diftribution  of  his  E- 

Ratt,  it  ougli^  to  beconftmed  as  a  Wili. 

And  certainly  the  Pariianient  never  intended 
to  exclikle  the  Cinld^  if  there  ihoidd  be  one  sm4 
no  more*,  for  if  aa  IntBreft  im  the  Eftate  i$  not 

veiled 
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veded  in  one)  becauft  in  PfOfrieCjr  tS,  Specdi 
it  cannot  l>a  dift^ibjtt^  tx>  tasa^  then  tUs,  »» 
inongft  manj  other  Inticiivi«kiidlei«  would 

fpliow^  {%n%)  If  a  Father  ibould  die/IotcftaHfk 
leaving  one  Son  wur lied,  and  that  Son  flioidd 
die  Inteftate,  the  Father  sEftate  muft  go  ta  Ul 
next  o£  Kin,  which  may  b«  theUhde  to  tbtf 
Son,  or  to  a  more  remote  Relatiofi||ftttlim  Wife 
fhould  have  nothing. 

The  like  Queftion  wa^  made  ag^ta  in  tht 
Kings  Bench  A^m  i  V^ill  ^  the  Cafe  waa,  a  JJJ^ 
Man  died  IptefUte  leaving  two  PerCbna,  who  ^^,  ^ 
were  his  ne^^t  of  Kin  in  equal  Degree;  one  of  shore  %;• 
th^m  died  within  the  Year,  and  before  DAm 
bution  \  and  aU  the  Court  Were  fo  clear* in  Q- 
pimon,  that  an  Intenell:  waa  veftedtin  him^ 
that  one  of  the  Judges  wondered  it  fliotdd  ever 
have  been  made  a  Pointy  and  he  compared  it 
to  tbeCaie  of  a  refdMary  IjfgaM  dying  be&re 
probate  of  the  Will,  ttju  hi$  neact  of  lUn  ibM 
have  the  Adminiftration^  and  dot  the  next  (£ 
Kin  of  his  Teftati)r  ^  Co  that  the  Law  ia  now 
fettled  as  to  thik  Mittet. 

<D)  'Tis  nattftaltor  Meat^ptavidei&rthoft 
Mril9>  lineally  def^end  from  them^atid  thctefiatr 
in  fuch  DefcenM  the.  Civii  Law,  befbrethe  afb^ 
king  this  Statute,  admitted  RepreCmtationa  im 
tht  moft  remote  Degrees. 

And  becanCe  thofe  who  are  venr  remotfe^ 
have  not  fo  niQch  of  the  Blood  of  the  As* 
<eftor  8$  thofe  who  more  immediately  dt&emi* 
ed  from  him,  theretoce  the  DiftrU)iitiaQ  ia 
ftfth  Cafes  ia  to  ht  made  ptr  ^tirpes^  and  not  per 
Capita.   .       :        . 

But 'tis  quite oiherlviie  amoogft  Collaterals^ 
for.  they  canndt  be  regarded  as  having  anj  of 
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the  Inteftate's  Blood  in  them,  but  as  they  are 
his  next  of  Kin,  and  upon  a  Suppofitibn  that 
he  urould  have  left  his  Eftate  to  them  if  he  had 
made  a  Will :  And  therefore  Reprefentations 
have  always  been  rejeded  amongit  Collaterals 
in  remote  Degrees  \  becaufe  the  Kindred  may 
be  branched  into  feveral  Families,  and  amongft 
fo  manj  Ferfons,  that  the  Eftate  would  be  di- 
vided into  fuch  very  fmall  Parts,  that  none 
would  be  the  better  for  it. 

Upon  a  Mandamus  to  the  Bifliop  to  make 
Diftribution  according  to  the  Statute,  the  Que- 
ftion  was.  Whether  the  Qrandfan  of  the  In^ 
teftate's  Brother ^  Ihould  have  a  Share  with  the 
Daughter  of  the  Inte^te'^  Sifter  >  And  ad- 
,  judged,  that  he  (hould  have  no  Share,  i  Salk^ 
n^o,  Pat  vetCus  Bm. 

Therefore  this  Statute  is  penned  according  to 
the  Rules  of  the  Civil  Law,  and  the  Pradtioe 
of  the  Ecclefiaftical  Courts,  which  is  to  reje^ 
all  Manner  of  Reprefentatives  amongft  Colla- 
terals, after  Brothers  and  Sifters  Children,  that 
is,  the  Qiildren  of  the  Mothers  and  Sifters 
1^  the  whole  Bk^  to  the  Inteftete,  and  not  of 
the  half  Blood,  nor  of  any  collateral  Relati- 
ons, for  they  were  to  have  no  Share  in  the 
Diflribution . 

And  if  there  were  no  fuch  Children,  then 
the  Rule  is,  vocantur  ad  Succefionem  reliqui  collate' 
rales  quicuisq^  in  gradu  funt  proximoresj  retnotiori' 
bus  Exelujis^  ita  quod  ifrfalUbiliter  f/mper  prior  in 
grain  fit  potior  in  Succepone. 

I  muft  coqfefS).  that  the  Claufe  in  this  Sta- 
tute prohibiting  Reprefentations  amongft  Col- 
laterals after  Brothers  and  Sifters  Children^  hath 
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feceived  another  Con&raSdon  io  the  Cafe  of 
Cramley  and  Carter ^  vitl  That  the  Broibers  and  Omtn  in^ 
Sifien  there  meant,  are  the  Brothers  and  Sifters  ^  ^£^' 
01  the  Collaterals,  and  not  of  the  Inteftate  ^^    ^ 
himfelf  ^  and  therefore  where  a  Man  died  In-  34  Car.  a. 
teftate,  and  his  next  of  Kin  were  tvo  AhMm^  one  A"°<> 
of  which  was  a^fo  dead  in  his  life-time^  but  left  '^^3* 
Children^  and  Adminiftration  being  granted  to 
the  furviving  Aunt,  fhe  was  decreed  to  diftri- 
bute  a  Share  to  them  in  locp  Parentis^  and  fuch 
a  Share  as  their  Mother  would  have  if  fhe  had 
been  living,  which  was  contrary  to  the  Opinion 
of  my  Lord  Chief  TufUce  Ncrth^  who  would  not 
allow  any  Reprefentatipn  amongft  Collaterals 
lb  remote. 

Much  about  the  fame  Time  was  the  Cafe  of 
Smith  and  Tracj  reported  in  feveral  Books,  to.  Smith  w- 
a  Man  died  Inteftate  without  Wife  or  Children,  {'^^''J^» 
and  the  Queftion  was.  Whether  his  Sifter  cf  ^, 
the  half  Blood  fhall  have  a  diftributive  Part  with  2  Mod. 
the  Bfother  of  the  whole  Blood  ?  And  it  was  ^<>4- 
adjudged  fhe  fhould,  becaufe  the  Statute  made  ^^^J^}" 
no  Alteration  in  that  Matter  •»  and  before  the  gx5.   2 
Statute,  the  Common  Law  made  no  Difference  Lev.  173. 
between  the  whole  and  the  half  t  Blood,  t  Brown 

There  are  no  Words  in  the  Statute  from  ^ 
which  it  can  be  inferred,  ^  that  the  Parliament  Allen  ^6. 
intended  any  Difference  in  fuch  Cafes  ^  for  the  sriies  174. 
Eftate  *  is  to  be  divided  ammgft  the  next  of  Kin 
in  equai  Degree.     Now  the  half  Blood  may  as 
properly  be  intended  the  next  of  Kin  as  the 
whole  Blood  5  for  tho'  'tis  only  the  Hdf,  yet 
'tis  the  fame  Bhod  with  the  Whole,  tho'  not  fb 
much  of  it,    and  they  are  both  Brother  and 
Sifter  to  the  Inteftate,  and  fo  in  equal  Degree. 

Atmo 


^t  Anions  by  Mxecutor 

Kr  i)h$ft  Bifhop  loci  iJKus  oriimriuin  5  becauPe  fince  thU 
whm^  Law  takes  Notice  of  the  general  Turifdiaion  of 
drWwi/e  ^  Biftiop  dver  the  whole  Didctie,  it  likewife 
'#11  naught  takes  Notice  of  all  Ads  done  by  Virtue  of  that 
npon  a  z>e-  Turifdidlion. 

S'ISr"!     *^^  "^^^^^  the  Plaintiff  fues  the  Defendant 
Verdia.  ^  ^*  AdminlftratoT^  he  need  not  now  fet  forth  in 
Marfhall    his  Declaration  by  whom  Adminiftration  was 
ytrfiis       committed,  for  it  may  not  be  in  his  Know- 
stii!?*28i  ledger  ajf^d  therefore,by  the  latter  +  Authorities^ 
cheeflx)-*  'tis  fufficient  for  him  to  declare.  That  Admi- 
rough -iref-  hiftratiou  was  granted  to  the  Defendant  Debiia 
fi^i^^ntot,  jigjrjs  forma ^  without  (hewing  by  what  Ordina- 
V  6w uVi     ^ '  ^^^  ^^^^ ^^  abfolutely  neceftary  in  order  to 
B.  R.  S.P.  charge  him  in  the  Adtion. 
t  T.  jonet      By  the  old  Books  the  Plaintiff  was  likewife 
r^R'^^'  to  fheW  in  ^  what  Place  Adminiftration  was  com- 
dock"  Sid;  niitted  to  him, .  which  an  Executor  was  not 
^^S:\       bound  to  do,  becaufe  a  Man  may  be  Executor 
Ihjgiam;  .  iefontort\  but  this  likewife  is  altered,  for  Q 
r^'        ^^^^  34.£Ki.  it  was  adjudged,  that  he  need 
St^V'45j  *^*  ^^^  ^^^  Place  where,  &c.  for  tis  well 
8.P.Kiiighc  enbugh  in  a  Declaration  to  fay,  that  he  is  AdmU 
w/w»       fiifircdoT:^  bilt  'tis  otherwife  in  a  Plea  in  Bar,  and 
^*^^>  ^    £b  it  is  in  a  Plea  in  Abatement  •,  as  for  Inftance. 
«.  P.  Lit!'      Indebitatus  ajfumpjit  ^  quatttvm^  meruit  againft 
Kep.  80.  *  an  "^  Executrit,  who  pleaded  in  Abatement, 
S.P.  Bra-  that  her  Hufband  died  Inteftate^   but  did  not 
ua^r^"^  fay  in  what  Dtocefe,  and  that  he  had  bona  nota- 
a  Vent.     *^^^^  ^^  feveral  Diocefes,  but  did  not  fay  where  5 
84.  s.  p.    and  that  Adminiftration  was  granted  to  her  by 
♦  3T  ^'6.  the  Prerogative  Court-,  fo  that  fhe  ought  to  be 
I^Piers  >«r.  ^°^^  ^^  Adminiftratrix  and  not  as  Executrix, 
fusTurner  ^^^  averred  her  Plea.    The  Plaintiff  demurred 
cro.  EUaJ  fpecially,  and  for  Caufe  Ihewed,  that  the  De» 
^^3-  .  fendant 

♦* 'Young  yfrfin  Cafe^  Lut.  in. 


lebdant  had  pleaded  an  Adminiftration  ivitfi« 
out  a  pfojai  bk  in  Cur^  ^  btit  thd^  ?ksb  wgp 
held  ill)  beoitife  the  DdB^nd^nt  did  not*  fet 
forth  kxi  iidkxt/tS»cefe  her.Hufband  died,  nor 
ipbere  he  had  bona  notabilia^  that  it  might  ap- 
pear the  Prerogative  Adminiftration  was  well 
granted  V  befide^  Ihe  might  pofTefs  the  Goods 
^s  ExecHor  dt  fon  tdrt  before  Adminiftratiofi 
granted  to  her  5  and  tho'  it  may  be  true,  that 
Admimftratibn  was  legally  granted  to  her 
afterwards,  jret  that  doth  not  purge  the  Torf ^ 
€0  is  Kisai-s  Cafe,  and  fa  is  Kehle  and  0/kaJton$  See  ttth 

Cafe.  Tonde 

Then  he  muft  conclude  his  Declaration  with 
&  profert  hie  in  Curid,  &c.  and  this  was  formerly 
neld  (b  eilential,  that  it  was  adjtidged  tty  be 
Mattet  of  Subftance,  and  Hot  to  be  cUred  by  A 
Verdia,  bedadfeit  waitbe  very  Thing  which 
fentitted  the  Plaintiff  to  his  Aftion,  and  this  „  _ .  .^ 
inay  be  feen  by  the  fl  Authorities .  in  theMtj.  l^}^ 

fil*^*  Staplcton^ 

But  the  Law  is  now  otherwif^  aS.  to  this  Mad-  Cra.  Eiit. 
ter  ^  for  this  is  held  to  be  only  Form.  My  Lord  *^^»  55*- 
*  Hdcf  ^%  always  of  that  Opinion  •,  but  !tis  S^/^"'"* 
probable,  bietau{e  of  fuch  different  judgmetiti,  Fiiijcrj  2 
jt  was  thought  convenient^  amonfeft  other  At  ^«>-  299. 
terations  made  in  the  Law,  to  kttle  this  hf  '  ®"^J?- 
Ad  of  +  Parliament,  vit.  that  afier  a  Verm,  IffJi^t 
the  Jtigment  fikiU  not  be  ftaii  for  not  f  reducing  n^tr,iCro. 
Letters  of  Mfniniflration.  409-    5  ' 

Cope  yet" 
/MrLewin, 
Hob.  38. 
D  Of  *«  Vent. 
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3  4  ABions  by  Executors 

(B)  Of  ASiofts  for  Trefpafles  &w  to  tbeTeflatat. 

The  feveral  ASidns  an  Adminifirator  or  Exeoh 
"    tor  maj  have  for  Things  done  in  the  Life- time 

of  the  Teftator. 

Jf.  Before  the  Statute  4  Ed.  3.  Cap  7.  an 
Executor  could  not  have  an  Action  of  Trefpafs 
tot  a  Trefpafs  done  to  the  Teftator  5  but  by 
that  Statute  he  may  have  fuch  AQdon  for 
Goods  and  Chattels  carried  away  in  his  Life* time, 
and  might  recover  Damages  as  the  Teftator 
himfelr  might  have  done  if  he  had  been  living. 
But  though  an  Executor  could  not  have  fuch 
an  Adion  at  Common  Law,  yet  he  was  not 
without  a  proper  Remedy  5  for  if  the  Goods 
were  taken  wrongftiUy  from  the  Teftator,  he 
might  replevie  them,  or  might  bring  an  A&ion 
of  Detinue  ;^  but  then  the  Goods  muft  be 
in  Being,  becauie  in  that  A£tion  the  Thing 
it  felf  was  to  be  recovered,  which  might  well 
be,  for  the  Property  was  never  out  of  the  Exe- 
;  cutor.  He  may  have  an  Adion  of  Debt  upf- 
.  oh  the  Statute  2  Ed^  6.  againft  the  Defendant, 
for  not  fetting  out  Ty thes  in  his  Tcftator's 
Time  ^  for  tho  'tis  a  Tort  done  to  his  Perfon,  yet 
I  Vent  30.  ^^^s  maintainable  by  the  Equity  of  the  Statute 

Jufiice         ^Ed.^. 

Morton'i  One  Aldricb  made  Talbot  Executor,  and*  died, 
^'^'  leaving  Iflbe  an  Infant,and  one  tlf^olfe  as  Admini- 
ftrator,iiir<nilei«fiforf  tfttfte,  of  the  Infant,brought 
an  Adion  of  Debt  in  the  C.  B.  againft  the  De- 
fendant for  40  2.  de  bonis  Teftatoris  non  Admniflrat. 
by  Talbot  mip^r  Executor  of  Aldrich.  Et  profert 
hie  in  Cufia  liter  as  Tejiamentarias  &  liter  as  Ad- 
minifiratoiias.  The  Defendant  pleaded  that  ^/i- 

rich 
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tkh  made  TaVxit  Executor,  who  proved  the 
Will,  and  made  one  RobUn  his  Executor,  and 
died  s  and  that  RobUn  ought  to  bring  the 
Adion.  The  Plaintiff  replied.  That  Talbct  did 
not  prove  the  Will  of  AUrich  ^  and  tho'  Rabkn 
had  taken  upon  him  the  Executorfhip  of  TaVkit^ 
yet  he  had  refnfed  to  intermeddle  with  the 
Goods  of  Aldrich  •,  and  upon  a  Demurrer  to  this 
Replication,  the  Plaintiff  had  Judgment^  and 
upon  a  Writ  of  Error  brought,  it  was  objeded^ 
that  the  Replication  was  ill,  becaufe,  when  the 
Plaintiff  in  hi^  Declaration,  profett  lie  in  Curia 
Uteras  Teftamentarias^  that  implies,  that  the  Will 
of  AUrich  was  prov'd ,  therefore  he  cannot  (ay 
in  his  Replication  that  it  was  not  proved :  But 
adjudged,  this  is  only  Matter  of  Form  and  im- 
pertinent, becaufe  the  Plaintiff's  Title  is  as 
Adminiffrator,  which  is  in  DifafErmance  c^the 
Probate  of  the  WilL  Palm.  153,  Heion  verfus 
V^olfe. 

An  Adminiftrator,  iuriftg  the  Akf^ttce  of  W.  It 
(who  was  Executor)  brought  an  A6lioq  df  Debt 
on  a  Bond,  but  did  not  averr  in  his  Declaration 
that  U^.  R.  was  abfent  ^  'tis  true,  he  need  not 
gverr  where  he  was  abfent,  for  it  (hall  be  intend- 
ed to  be  beyond  Sea,  but  he  muff  averr  that 
he  is  abfent.  Adjudged  that  the  Declaration 
is  ill.     I  S{dk.  42.  Slaughter  verfus  May. 

The  Plaintiff,  as  Adminiftrator  to  a  Feme 
Givert,  brought  an  A£lion  of  Debt  on  a  Bond, 
&e.  The  Defendant  pleaded,  that  Adminiftra- 
tion  of  the  Goods  or  the  V^ife^  ought  de  jure 
to  be  granted  to  the  Hufband,  who  was  then 
living,  (viz.)  at  (uch  a  Place,  &c.  and  upon  a 
Demurrer  to  th»  Plea,  it  was^adjudgediil,  be* 
cauie  till  the  Ammjhation  is  repeeM,  the  Plain* 

D  2  tiff 


^S  A&hns  by  Bxecutoti 

tiff  is  rightful /Adminitotor.  p[  AfoJL  i^i 
Davu  verius  Cutt$. 

Jffumpftt  brought  by  the  Pkifttiff  as  AAvAjr 
niftrarpr.of  ^.  R.  vrhereiri  he  fet^  forth,.  That 
he  had  formerly  left  fo  much  M(ln^  in  the 
.  ISands  of  the  Defendant  for  the  Ufe  ot  the  &i4 
Inteftate  ^.  R.  and  that  in  Corifideration  there»- 
of,  he  (the  Defendant)  promifed  16  the  Plaintiff 
to  pay  it  to  the  lute ftate,  or  if  (he  died  befoffe 
1 8  Years  of  Age,  then  to. pay  it  to  her  Extaat 
tpvjs  or  Ad»imftrators,  &c.  and  fh^wed^  that 
ihe  died  before  i^  Ifears  old,  4n4  that  he  ha4 
ftot  paM  it  to  the  PkiiitifF  as  Adiiiiniftratolt 
6f(f.  upon  ndn  ajfumpjk  pl6aded»  the  Plaintiff 
Jiad  9  Verdia  5  and  it  was  infifted  in  A^rcft  of 
Judgment,  that  this  Aftion  ought  to  have  bees 
brought  by  the  PlaiiitilF  in  his  owii  Right,  aiHt 
not  as  Admiriiftr^tor,  b^ciuft  the  Pronlife  wa^ 
made  to  him  ^  but  adjudged,  tha^f  the  naming 
himfelf  Adminiftrator  was  Snrphfage :  ^Th 
tine  he  flioiild  have  av&htei^  that  the  Defe«idant 
did  not  j^y  the  Money  to  Wi  JR.  whilft  livilig,^ 
btS  this  is  cuted  by  the  Ver^S.  i  Veftt  1 1  ?• 
HarHefeyvetr\i&  Himikoch  r\. 

An  Adminiftrator  got  Judgment  on  a  Bond 
of  the  Intiftate,  and  afterwards  he  himfelf 
died  Inteftate,  and  Admihiftration  of  his  Goods 
was  granted  to  PafcbdU^  who  brtmght  a  [Scm 
Facias  upon  this  Judgrtient  againft  the  oWigor ; 
and  upo»  two  Nibils  rrtumod,.  had  JudgmeftC 
and  Execution,  and  the.  Mohey  bfoi^bt  iftjj) 
dQnirt :  It  was  moved;  that  it  mi^t:be  deli- 
vered to  the  Plaintiff  PafcbiUy  which  was  ddnej 
Sot  the'  the  Ejfei^utioh  feught  not  tor  have  bech 
eAcuted,  heciufethe  firft  Adniiniftrator  dyitf; 
before  it.  v^aa.  executed'^  the  Jtidgmerit  bccMte 

thereby 
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thereby ineffedlual  5  ytt  it  was  good  until  re- 
i^erfed  by  Writ  of  Error-,  antt  after  it  is  re- 
Verfed,  then,  and  not  before,  the  Admin^ftra- 
tor  of  the  Obligee  ipay  bring  a  new  Aftion  of 
Debt  upon  this  Bond  ^  and  this  Execution  by, 
Fafcball^  the  Adminiftrator  of  tHe  firft  Ad^i- 
ijiftrator,  cannot  be  pleaded  in  Bar  to  it,  be^ 
caufe  the  Ju(^gment  htipg  ineffeftual,  the  Exe- 
cution muft  b^  fo  too.  fir/w.  443,  PafcbaU  v^er- 
fiis  V^are^  Latch,  1 40.  S.  C. 

'  Ajfunipft  hj  tjie  PiaintiJBF  as  Adminifhator^ 
t^c.  and  he  did  not  conclude  hi?  Qeclaratipn 


with  a  profert  btc  in  Cvtia  liter  as  Tejfametitarias  ^  4  &  T 
and  upon  ^  Demurrer,  JFiifes,  Chief  Juftice,beld  ^""^^^ 
this  to  be  ^Tatter  of  Form,  and  that  the  Decla- 


ration  was  peiftft  without  it  5  'tis  tjrue  there 
are  maijy  Refolutions.to  the  contrary,  but  the 
latter  judgments  are  otherwife.  2  Sand.  ^07. 
Sloj^  verfus  ^illmoti. 

As  to  the  Recovery  af  ^ent%  Art  ear  in  the  Lift  of 

theTefiator. 

M  Common  Law  an  Executor  or  Adniini- 
ftrator  of  Perfons  dying  feifcd  of  Repts,  which 
they  held  either  in  Eep  or  Fee- tail,  or  for  Life, 
ha,d  no  Reniedy  to  recover  the  Arrears  of  fpch  -a  »,  g. 
Rents,  which  J^^r^  4ue  in  the  Life-time  of  cap.  37! 
their  Xe^ators  •,  .t^ut  now  by  the  Statute  3;2 
ff.  8.  an  Adlion  of  L^bt  is  given  in  fuch  Cajes, 
and  the  Executor  qiaydiftrein. 

But  even  after  tnis  Statute  in  Ibme  iCafes 
fiich  Exeqrtor  cannot  diftrein  •,  for  if  .his  Teft?« 
tor  grant  his  Intercft  to  another,  and  the 
Grantee  had  attorned,  and  then  the  Teftat«r 
diies,  his  Executor  cannot  recover  the" Arrears  of 
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Rent  by  Virtue  of  this  Statute^  becaufe  they 
are  loft  by  the  granting  over  his  Eftate,  and 
were  not  due  to  the  Teftator  at  the  Time  of  his 
Death)  and  the  Statute  is  ezprefs,  that  the 
Executor  ihall  recover  in  as  large  and  ample  Man*, 
ner  as  the  Tejlator  might,  who,  as  this  Cafe  is^ 
could  not  recover  at  all  *,  and,  by  Confequence, 
his  Executor  cannot  recover  fuch  Arreai^ :  And 

gneiri    jjj  j(  y^^  adjudged  in  Andrew  Ognelh  Cafe. 

u^y  ^y  But  if  a  Man  grant  a  Rent-Charge  for  Life 
out  of  his  Land)  and  the  Rent  is  Arrear,  and 
afterwards  he  makes  a  Feoffment  of  thofe 
Lands  to  R.  B.  and  the  Rent  is  likewife  Arrear 
in  his  Time  \  and  then  R.  B.  makes  another 
Feoffment  to  IT.  JVl  and  the  Rent  is  alfo  Arrear 
in  his  Time,  and  the  Grantee  for  Life  of  the 
K^ent  dieth,  his  Executor  fhall  have  an  A^ion 
of  Debt  againft  every  one  of  them,  for  the 
Rent  which  was  in  Arrear  in  their  refpe^ive 

LilUiig*    Times,  the  Reafbn  is,  qin  fentit  commodum  fen* 

^^If/l:  tire  Met  &  onus. 

7   p-39  •     jj^jg  Statute  extends  to  Inheritances,  or  to  a 

Freehold  far  Life  ^  and  therefore  where  a  Rent 

w^s  granted  for  a  certain  Term  of  Tears,  ^  if  the 

Orantee  live  fo  long,  and  'tis  Arrear  in  his  Life** 

Turner     titnty  his  Executor  cannot  diftrein  for  the  Rent 

^i^.'  ^^^^^  ^^^  D^^th  becaufc  this  Cafe  is  out  of  the 

47X.     *  Statute  J  for  that  provides  a  Remedy,  only 

where  the  Teftator  died  feifed  of  tne  Rent 

either  in  Fee,  Tail,  or  for  Life  \  and  *tis  not 

within  the  Equity  of  the  Statute,  though  the 

Rent  was  determinable  on  Life. 

Laftly,  There  are  fome  Kiceties  in  declaring 
in  Debt  for  Rent,  incurred  in  the  Life^time  ot 
tjie  Tefldtor  ^  for  where  it  was  quod  cum  (the 
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Teflator)  dimtfifet^  (ifc.  reverfiane  htde  to  the 
Plaintiff;  this  might  be  a  Reveriion  in  Fee,  and 
then  the  Rent  doth  not  belong  to  the  Executor, 
but  to  the  Heir  ^  he  ihould  have  declared,  quod  / 
am  (the  Teftator)  pojfejftntat^  fvit  of  a  Term  for. 
Tears,  &€,  and  being  fo  poifeiTed,  did  demiie 
the  fame  ^  but  the  other  was  held  good  after  a 
Verdidt,  though  it  would  have  been  olherwife 
upon  a  Demurrer  \  for  if  it  had  not  been  a  Rever* 
fion  of  a  Term,  then  it  (hall  be  intended,  that 
upon  ml  debet  pleaded,  the  Jury  would  have 
found  for  the  Defendant. 

*   There  have  been  many  Debates  concern- w^i&e/fcff  J^c 
ing  the  Charge  upon  Executors  and  Admini^ »' '•  ^* 
flrators,  after  the  AiTignment  of  their  refpedive  ^|J]^'f, 
Rights.  ji^nrngm 

And  firit  concerning  a  Stock  of  Cattle,  iE  Zofhu  /«- 
^  Leafe  is  made  of  them,  or  any  other  perfbnal  *^r/^- 
Thing,  and  the  LefTee  covenants  for  himfelf  and  Jr  "?''' 
his  Aifigns,  to  deliver  the  Cattle  or  Goods  at  R^i^t, 
the  End  of  the  Term,  in  as  good  a  Conditimi 
as  he  found  them,  or  to  pay  10  much  Money, 
and  afterwards  the  Lmkt  aifigns  the  Term 
and  the  Stock  •,  the  Aifignee  is  not  bound  by 
this  Covenant,   becaufe   lis  a  perfibnal  Cob* 
traft  between  the  Leflbr  and  the  Leiiee^  and 
there  is  no  Privity  between  the  Leflbr  and  the 
Aifignee  in  Refpefk  of  the  Reverfion  ^   and 
thembre  it  binds  only  the  Leflee  and  his  Exe* 
cutors  or  Adminiftrators,  becaufe  they^  refMre- 
lent  him  ^  this  is  the  third  Refblution  in  Spen»^ 
cer'sCafe. 

Then  as  for  Rent- Arrear  after  the  AtRga^ 
ment  of  the  Term^  one  of  the  firft  Cafes  hap* 

D  4  pened 
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Marrow  pened  Anno  41  jBiiz,  and  it  was  an  A3im  of 
w/«iTur.  £)^^^  againft  the  Defendajit,  as  Adtninifttatot 
Ehz.  7iT-  ^^^  Rent-Arrear  upon  a  Leafe  made  to  the  In- 
Moor  600.  teftate,  and  incurred  after  his  Death.  The  Ad- 
citti  in  ^  miniftrator  pleaded,  that  before  the  Jlcnt  be- 
Waikcr*5    ^jj^  jy^^  jjg  afignei  the  Term  to  another  \  and 

Fep?24.  ^*^  t^c  Plaintiff^  knowing  the  AffignmeBt, 
*  wicch-  had  *  acceded  the  Rent  from  the  Allignee  ^  and 
cott  yet.  upon  Demurrer  to  this  Plea  it  was  held,  that 
Cro^°*  8^  die  Adminiftrator  was  not  chargeable  after  the 
i'roK^  Afignment:  But  the  Reafon  may  be,  becaufe  he 
Rep.  389.  pleaded  that  the  Plaintiff  hoi  accepted  the  Rent 
of  the  Affigftee^  Which  imports,  that  the  {^eflbr 
had  accepted  hkn  to  be  his  Tenant. 
f^^rton  'xis  triie,two  Yeacs  before^  +  Prebeniarj  made 
s^^lil  ^  L^fe  tendering  Rent,  the  Leftee  died,  hU 
Ctoi  EHz.  Executor  afignei  the  Term,  the  Brebendarj  refigned, 
575-  and  a  new  one  was  nude,  who  brought  an 
P0.ph.120.  Aiflion  of  Debt  againft  the  Executor  of  the  Leffee^ 

^  Buttv'  ^^  ^".^  ^^^  *"^  incurred  <ifter  ^6c  ^fignment^ 
1 22.  and  adjudged,  that  it  did  not  lie  ^  for  tht  £ze- 
pitor  would  have  been  diargeabk,  not  upon  ^ 
l^rivity  of  Contrad,  but  upon  a  Privity  iij 
Law,  as  having  the  Eftate  if  he  had  not  align- 
ed the  Term  ^  but  by  the  A&gnment,  the  Pri- 
vity of  Eftate  was  removed,  and  therefore  the 
^  Action  would  not  lie  againft  him. 
.  But  Mr.  A'Ibjf  faid,  this  Cafe  was  never  ad* 
Latch  262  judged,  for  Tovham  and  Femer  were  always  a- 
gainft  it  -,  befides,  the  Leilbr  being  a  Vrehendaryy 
which  is  a  iingle  Corporation,  the  perfonal 
Contra^  was  determined  by  his  Death,  and 
wodid  not  go  to  his  Snccellor,  for  ^tis  good  for 
no  longer  than  his  Life,  becau(e  he  cannot 
make  a  Leafe  for  a  longer  Term.  And  laftly, 
k  was  broiight  in  the  Debet  and  Detinet,  by  the 

fucceeding 
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fiicoeecUng  Frefbpndaiy^upoD  e  Leafe  made  by  liit 
Pcedeceflbr  ^  «iid  in  fudi  Calie  an  AfE^nmeat 
Vottld  be  a  Baf  lo  the  AOion. 

"Tisto  be  ^biierved  in  the  Ca£e  of  OvMan 
and  Sjdid,  That  the  Efcecu^  of  the  Lifee  mC- 
figned  the  Terin  s   but  that  if  the  LeffeeJmrfeif  ^^^^ 
had  afligned  it,  the  Privity  of  OmtiaA  would  JJ^J^ 
have  ftiil  remained,   though  the  Privity  of  Mc^r^yt, 
E/ftate  wa6  removed  by  his  own  A^^.andaiot*  3  ftep.  24I 
withftanding  }»s  Aiiignment,   he  fliall  beal* 
ways  chargeable  to  the  Le(Ibr  for  R^t  dfie 
and  incurred,  as  well  after  the  iifliganieBt,  as 
before  •,  that  is,  he  Ihall  be  chargeable  Jum^ 
bis  Ufe  *,  for  if  he  die,  hk  Executors  ihail  not 
M  ijiable  for  any  Rent  doe  aftenvrards,  booaofe 
by  his  Death  the  perfonal  Privity  of  Conti»6k, 
ds  to  the  ABian  of  Debt,  is  determined :  AaA 
this  my  Lord  Coke  telk^us,  was  «refolved  fay  die  3  ^«P«  M*' 
whole  Court  in  the  aforefaid  Cafe  of  Ovirtm  ^ 
and  S^fidal  '  *       '  ^ 

Tis  true,  Juftice  Crohe,  in  Marrotp  land  Ifari 
pirns  Cafe,  tells  us,  l%at  the  HeCblation  vtt 
Jf^alkers  Cafe  is  nl*  Law,  vm.  that  the  Lej 
^/elf  is  not  <:hergea^ie  with  the  S^ent  ai 
the  AlBgnrnprit  of  the  Term.     He  ^ves 
Reafonferit*,  b«t  'tisprcsibalde'it  maybeibe* 
peufe  the  ContcaA  between  the^Leflbr  and  the 
Leflee  to  pay  the  He^f,  is  a  real  Conlnrad,  and 
annexed  to  the  f}ftate,  and  therefinre  follows  tlie 
Land  out  of  which  the  Kent  is  to  ifliie,  and 
doth  not  concern  the  Perfon  of  the  Lesflfee,  bat 
in  refped  of  the  SXlate  which  he  hath  iin  that 
Land  ^  when  he  hath  parted  with  that  Eftate 
which  favoured  of  the  Realty,  it  ^oos  away 
^|th  the  Landto  whkfi  it  was  annesced. 

But 
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But  it  hath  been  otherwiie  adjudged  of  late  ^ 
vn.  that  the  Privity  of  G)ntraa  dotk  not  only 
remain  between  the  Leflbr  and  Leflee  during- 
the  Life  of  the  Leflee,  and  after  he  hath  apgned 
the  Term,  but  continues  after  his  Death  be- 
tween the  Leflbr  and  the  Adminiftrator  of  the 
Hdier       Leflee  ^  for  in  Helier  verfus  Cafbcnrffs  Cafe,  an 
yttfui       Aaion  of  Debt  was  brought  by  the  I^^r 
Sd?S.  *5*^  *^^  Adminifhator  of  the  LefTee,  who 
iLev.ia?.  pleaded,  that  before  the  Rent  became  due,  he 

2  Vent,     ailigned  the  Term  to  another,  and  upon  De* 
^^*        murrer,  the  Plaintiff  had  Judgment  s  tor  it  was 

adjudged,  that  the  Privity  ofContrad:  ftill  re- 
mainS  between  the  Leflbr  and  the  Adminiftra- 
tor of  the  LefTee,  and  he  fhall  be  charged 
upon  that  ContraS:  of  his  Inteftate  in   an 
Aflion  of  Debt  in  the  Detinet^  fo  far  as  he 
hath  Aflets,  and  this  after  the  Affignment  ^ 
theTerm. 
Cdghiu        And  fb  it  was  adjudged  Arnio  3  WiWi^  viz.  an 
F^bve    ^^^  of  .Debt  in  the  Detiftet  was  brought  a- 
VMtloQ.  Stinfl  the  Defendant  as  Adminiftjpatriz  to  her 

3  Mod*   *  Hufband  ^  fhe  pleaded.  That  after  Adminiftra- 
3^5*        tion  granted,    and  before  any  Rent  became 

due,  me  affigned  her  Eflate  and  Interefi:  to  ano* 
ther,  who  entered,  and  was  pofTefled,  and  that 
the  Plaintiff  bad  Notice  (f  the  Afgnment  before 
the  A&ion  brought  *,  and  upon  Demurrer  it  was 
adjudged  for  the  PlaintiJfF,  becatife  the  Adlion 
being  brought  in  the  Detinet^  the  Affignment  is 
no  good  Plea  ^  for  the  Adminift^ratriz  is  charge- 
able upon  the  Contra^  of  the  Inteftate,  and 
liable  as  far  as  fhe  hath  Aflets. 

Theie  is  no  Difference  between  this  Cafe, 
and  that  of  Helier  and  Cajhard  \  but  jonly  in 
this  Cafe  the  Defendant  pleaded.   That  the 

Plaintiff 
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Plaiotiff  had  Noxm  of  the  Afipmev/t  before  the 
Adion  brought  ^  and  'tis  to  &  obferved,  That 
all  thofe  Adtions  were  brought  againft  Execuian 
mi  Admivijlrators  of  Leflees  for  Tears,  after 
they  had  aflf^ned  their  Intereft. 

But  about  the  fame  Time  that  this  laft  Cale 
happened,  viz  Anno  2  ITtffi,  the  Remedy  to 
recover  Rent  referved  upon  a  Leafe,  was  ex-       ' 
tended  a  little  farther  ^   for  the  A^on  was 
brought  by  the  Leilbr  agcdnSt  the  Afignee  of  the 
Executrix  of  the  Leflee.    And  Serjeant  Levintx  pitcher 
tells  us,  it  was  an  Adtion  of  Debt  for  Rent  5  but  y^fmTo- 
in  that  he  was  miftaken,  for  it  was  an  A8ion  ^^^^^* 
of  Covenant  brought  againft  the  Defendant  Tovej  vent.  ^34. 
as  Affignee  of  Sujanna  QilU  who  was  Executrix  4  Mod«7i. 
of  Richard  QUI  the  Leflee.     The  Defendant « «»«« 
pleaded)  That  before  the  Rent  became  due,  he  ^!^  g' ^ 
alfigned  all  his  Intereft  in  the  Term  to  one 
James  Mott^  who,  by  Virtue  thereof,  entered. 
and  was  ftill  poiTeded.    And  upon  Demurrer  to 
this  Plea,  two  Judges  of  the  ComrnonPleas  were 
of  Opinion,  That  becaufe  the  Defendant  had 
not  pleaded  that  the  Plaintiff*  had  Notice  of 
this  Afiignment,  or  that  he  had  accepted  the 
Rent  from  Matty   it  was  not  a  perfed  and  ab* 
folute  AiEgnment  to  deftroy  the  Privitf  f^Eftate^ 
which  was  between  the  Leflbr  and  the  Affignee  $ 
but  that  notwithftanding  ftidi  Aflignment,  he 
ftill  continued  Tenant  as  to  the  Payment  of 
the  Rent,  and  muft  continue  fo  until  the  Plain- 
tiff had  Notue  of  the  Alfignment  *,  but  upon  a 
Writ  of  Error  brought,  the  Judgment  in  the 
Cdmrnon-Fkas  was  reverfed,  becaufe  the  Privity 
of  Contrad  being  gone  by  the  AlHgnment  of 
the  Executor  himfelf  before  any  Rent  clue  \  and 
^  Privity  of  Efhte  being  likewife  gone,  by 

the 
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the  Affignment  of  the  Aflignce  of  the  Exe- 
cutor, nothing  remained  to  fupport  this  Adion. 

(C)  Of  A£laons  on  the  Cafe  brought  agaivfi 
them  upon  the  ftnple  ContraS  of  the  Tefiator  or 
Inteftate. 

I 

Aftion  againft  the  Adminiftrator  ^  and  the 
Plaintiff  did  not  fet  forth  that  Adminiftra- 
tion  was  granted  to  the  Defendant,  adjudged 
an  incurable  Fault  ^^  for  tho'  the  Plaintiff  need 
not  ftiew  by  whom  it  was  granted,  yet  'tis  ab- 
Ibliitely  necellary  to  fet  forth  that  it  was  grant- 
ed Co  Mm,  that  he  may  be  charged  in  an  Adion« 
2  V&nt.  84.  BraSon  verfus  Lifter. 

It  bath  been  a  Queftion,  Whether  an  ASion 

Off  the  Cafe  would  lie  againft  an  Executor  upon 

the  fimple  Contraft  of  the  Teftator  ?   And  in 

?eX°^   iVbrc^ooiand  Read'^  Cafe,  Amie  4  O'  5  Phil  & 

Read*       -^^^*  It  was  adjudged,  that  fuch  Adion  would 

Plow,     "  lie. 

Com.  181.  But  the  Law  was  not  fettled  by  that  Judg- 
*^f/wf  *  ment,  for  ^  A^ino  44  Eli%.  there  was  a  very  fo- 
Moriey,  ^^TCin  and  contrary  Refolution,  vi%,  the  Chief 
Yci.  20.  4  Joftice  t  Popbam  declared  it  to  be  the  Opinion 
J«P-  93-  of  all  tl^'Judges  in  En^nij  that  an  A8ion  on 
tbereT^e  ^  ^J^  wouW not  lie  againft  an  Executor,  for 
iiferentO'  ^  ^^^  diae  upon  a  fimple  Contra^  of  the  Te- 

fimonsast9  ftator. 

thtsMatter,  About  nine  Years  before  that  Time,  there 
he^mfd^  was  a  Diftinftion  made  between  a  Promife  of 
mah  an  the  Tdl^tor  to  pay  a  certain  Sum  of  Money, 
'Ex€htqiur  and  his  Prv>mire  to  do  any  collateral  A£t  ^  that 
Chambn  ift  the  firft^Cafe^n  Aaim  of  Debt  did  lie  a- 
iS-^Pinc  gai"^  ^^  Executor,  becaufe  where  the  Sum 

-ptrfut  "WW 

Hide, 
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wds  certain,  the  Promiie  to  pay  it  made  it  a 

B^t  there  are  other  Opinions,  that  an  ttiid^l-  iyEd.4.. 
tatus  Affumfft  will  not  lie  again  ft  the  Executor,  l\  ^f' 
for  a  Debt  created  by  the  fimpre  Contraa  of'^^ji'^^ 
the  Teftator,    becaufe  the    feftator    himfelf  thewm,  ■ 
might  have  waged  his  Law,  if  fuch  Afltion  had  Cia  Eiia. 
been  brought  againft  him  5  for  where  the  De-  ^^^  ^"^* 
mand  is  certain,  as 'tis  always  in  an  Adlionof  Ro/f^^cio. 
Debt,  there  the  Defendant  may  wage  his  Law,  Eiia/4f  9, 
which  he  cannot  do  j«  an  ASion  on  the  Cafe^  for  5^7*  » 
thefe  are  ABiones  injuriantm  &  contra  pacem,  and  ^^^  *^^ 
.the  Damages  to  be  recovered  kt  a  Breach  of 
Promife,are  always  uncertain,  'till  made  other- 
wife  by  a  Verdia  •,  and  therefore  the  Defen- 
dant cannot  wage  his  Law,  becaufe  'tis  im- 
poffible  for  him  to  make  Oath  that  he  hath  paM,  - 
when  he  cannot  tell  what  is  due. 

Debt  againft  an  Executor  upon  an  Award 
made  againft  his  Teftator,  adjudged  that  the 
Adion  would  not  lie,  becaufe  the  Teftator 
plight  have  waged  his  Law.  Cro.  EUx.  577. 
Hampton  verfus  Boyer. 

I  admit  that  in  Slade\  Cafe  before  mentioned, 
as  reported  by  my  Lord  Cr>i^,  it  was  held,  that 
an  ABion  of  Debty  and  likewife  an  A3ion  on  the 
Cafe^  would  lie  againft  an  Executor  for  a  Debt 
due  upon  a  Hmple  Contrad  of  the  Teftator^  and 
that  the  Plaintiff  might  have  eithef  of  thefe 
A£tions  at  his  £le£tion  \  and  the  Reafon  givei;|L 
why  he  might  have  an  A3ion  ojt  the  Cafiwa$^ 
That  every  Contrad:  executory,  implies  a  Pro- 
mife  \  for  when  a  Man  agrees  to  pay  Money^  or 
to  deliver  a  Thing,  he  prowifes  to  pay  or  to  de- 
liver it  I  this  my  Lord  Vaughan  calls  a  falfe  Vaughn 
Glofs,  purpofely  invented  to  turn  ABiom  ajfRep-xoi, 

Debt 
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« 

Debt  into  A8Um  on  the  Cafc^  to  whofe  Opinion 

I  muft  oppofe  the  Reafons  of  my  Lord  Coke^ 

pinchi-     and  of  fix  other  Judges  in  Kncbion  s  Cafe,  (wx.) 

««•'  cw/i.  It  cannot  be  denied  but  that  after  the  Death  of 

'   5  rJ.  al:  the  Teftator,  the  Debt  or  Duty  ftill  remains, 

*  and  'tis  generally  agreed.  That  an  ASion  ^f 
Debt  would  not  lie  ajgainft  an  Executor  upon 
the  fimple  Contraft  of  the  Teftator,  becaufe  in 
that  Aftion  the  Teftator  might  have  waged  his 
Law  \  and  'tis  a  Rule,  that  the  Executor  fhall 
never  be  charged  where  the  Teftator  might 
have  waged  his  Law. 

Now  u  an  ASion  on  the  Cafe  ihoald  not  lie 
againft  him,  then  the  Creditor  would  be  with- 
out any  Manner  of  Remedy;  which  would  be 
an  apparent  Defeft  in  the  Law,  and  for  that 
Reafon  the  Judges  in  Pincbions  Cafe  held.  That 
every  Contraft  executory  implied  a  Promife, 
upon  which  an  ASion  on  the  Cafe  might  be 
founded  ^  and  that  in  fuch  AdHon,  the  Teftator^ 
if  he  had  been  living,  could  not  have  waged 
his  Law  ^  therefore  it  Follows,  that  his  Executor 
ihall  be  charged  in  that  A£tion,  otherwife  the 
Law  would  be  deficient. 

The  Cafe  of  Pincbian  before  mentioned  was 
adjudged  in  the  KingVBench  in  the  very  next 
Year  after  Kercbers  Cafe,  vt%.  That  an  ASion 
on  the  Cafe  would  lie,  and  it  was  afterwards 
affirmed  in  the  Excbeaner  Chamber  uix>n  a  Writ 
of  Error  •,  and  >is  prooable,  that  b^^aufe  there 
were  Variety  of  (Opinions  before  that  Time, 

'  my  Lord  Coke  bid  the  Students  obferve«  That 
it  was  then  adjudged  by  all  the  Judges  of  En^- 
land. 

And  about  1 1  Tears  afterwards,  the  Diftin- 
fiion  was  denied  between  a  Pfomife  of  the 

Teftator 
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Teiiatot  to  pay  a  certain  Sum  of  Money,  and  F*wcctt 
his  Promife  to  do  a  collateral  KGi  *,  and  it  was  ^^^^^ 
adjudged,  that  there  was  no  Difference  between  cro.*66* 
thofe  Promifes  as  to  an  AXon  en  the  Cafe  to  be  Jones  16.' 
brought  againft  the  Executor,  but  that  in  either  P»iin.3^9* 
Cafe  the  Adion  was  maintainable. 

The  fame  Point  was  adjudged  fevcn  Tears  8»n^«w 
before  in  the  fame  Court  •,  ana  that  Judgment  g^{j!Ji^ 
was  likewife  affirmed  in  the  Excbequer^Cbamber^  s  roh/ 
where  the  Judges  were  all  of  the  fame  Opinion,  Rep.  ^66. 
^hat  there-  was  no  Difference  between  a  Pro- 
mife to  pay  a  Debt  certain,  and  a  Promife  to 
do  a  collateral  A£t,  which  was  uncertain,  and 
refled  only  in  Damages,  if  the  Promife  was 
broken  in  the  Life-time  of  the  Teflator  ^  for 
in  both  Cafes  his  Executor  fhall  be  charged  in 
an  ASion  on  the  Cafe. 

And  here  it  may  not  be  improper  to  men- 
tion  the  Statute  of  Frauds,  made  Anno  29.  Car.  *9  c*'*  •• 
2.  cap.  3.  I  mean  that  Paragraph  by  which  'tis  ^^  '* 
€na£ted.  That  no  ASion  JhaU  be  brought  to  charge 
an  Executor  or  Adminiflrator  upon  a  fpecial  Pro* 
mife  to  anfwer  Damages  out  of  Ins  own  Bfiate^  at 
to  charge  the  Defendant^  upon  any  Fromfe^  to 
anfwer  for  the  Debt  or  Mifcarriage  of  another^ 
tec  mkfs  the  Agreement  upon  which  the  A3ion  U 
brought  is  put  into  JTriting^  or  fome  Memorandum^ 
or  Note  thereof  and  fgned  by  the  Party  to  be  charg^^ 
ed  therewith^  or  by  fme  other  Perfon  authorhed  by 

In  a  fpecial  VerdiS:  the  Cafe  was,  Leflee  for 
Tears  died,  leaving  Rent  in  Arrear  %  his  Wi- 
dow promifcid  the  Leffor,  that  in  Confideration 
he  would  permit  her  to  enjoy  the  Lands  till 
Lady-Day,  and  to  remove  feVeral  Goods,  &c. 
ihe  would  pay  the  Rent  Arrear  in  the  Life- 
time 


^  i 
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^  time  of  her  Hufband,  which  was  \6oh  as  alio 
200/.  more.  The  Queftion  was,  fince  therfe 
'  was  no  Memorartdum  of  this  Matter  in  Wiiting^ 
Whether  the  promife  was  good  or  no  ?  For  the 
Statute  29  Car.  2.  exprefsly  emSs^  That  no  ASion 
JhaU  be  brought  to  cbargi^  an  Exefutor  or  Adwifti- 
firatw  on  any  fpecial  Bromife  to  anfiper  out  lof  his 
orni  EJfate,  or  upon  any  Promife  to  anfv^r  for  t}ki 
Debt^  Default,  or  Mifcarriage  of  another^  unlefi 
the  Agreement^  or  fome  Memorandum  thetegf  be 
put  in  Writing.  Now  it  was  infifted  for  the 
Plaintiff,  that  tho'  the  Promife  might  be  void^ 
as  to  the  Payment  oi  the  160  2.  (which  fhe  hitd 
adually  paid)  becaufe  that  was  the  Debt  of  her 
Hufl)and,  and  not  put  into  Writing,  yet  it  was 
K)od  as  to  the  200 1  becaufe  it  Was  upon  a  good 
ionfideration,  and  for  her  proper  Debt :'  But 
adjudged,  that  the  Promife  beifig  void  in  Part, 
'tis  void  in  the  whole,  becaufe  this  is  an  entire 
Agreement,  and  the  Aftion  is  brought  for  both 
Sums,  and  could  not  be  brought  ^therwife,  with^ 
out  varying  from  the  Promife  it  felf.  2  Vent. 
2  2  Jt  Lord  Lexington  verfiis  Clerh. 

Error  to  reverfe  a  Judgment  in  an  inferior 
Court,  againft  an  Error  wherein  the  Pkiintiif 
declared  Upon  zmutuajfet  by  the  Teft^tor.  Th« 
Error  was.  That  Debt  would  not  lie  againft  ^ti 
Executor  upon  a  fimple  Contrafl:  of  his  Tefta^- 
tor  ^  befides,  mutuajfet  properly  fignifles  t0  lenll  ^ 
fo  that  the  Teftator  did  lend,  and  not  borreMr 
the  Money :  It  fhould  hafve  been  mutu(aug  efet  i 
but  adjudged,  that  'tis  too  late  to  objeS  thhl 
Matter  after  Judgment,  and  mutuafet  may  be 
as  well  expounded  to  borro\«F  as  to  lend*  i  Phf4 
109.  Adams  verfus  Quy^  2  Sand^  i^u  S.C 

Haying 
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Having  ^ven  this  Account  of  Adicfis  on  the 
Cafe  brought  againft  Adminiftrators  and  Exe- 
cutors upon  the  /iwpfe  QmtraS  of  the  Teftators, 
I  (hall  mention  fomething  of  Aftiohs  of  Debt  -^^'•^  •/ 
brought  againft  them.  ^**^- 

There  are  many  Inftances  in  our  Books  of 
fuch  ASiofts  of  Debt  brought  againft  Executors  j. 
and  tho'  'tis  generally  held,  that  they  are  not 
to  be  maintained,  yet  the  Defendants  may  be 
charged,  or  not,  according  as  they  plead  ^  for  if. 
the  Defendant  Demurs  to  fuch  Declaration  in  Haghi>efi 
Debt,  the  Aftion  muft  be  abated  ^  but  if  he  plead  ^^'^  ^"^^ 
to  it,  and  'tis  found  againft  him,  then  he  hath  p^^l  ^^^ 
loft  the  Benefit  of  the  Law*  Cra  Eiis* 

Sometime  afterwards  it  was  held.  That  not-  30a* 
withftandiiig  fuch  Plea,  and  tho'  'tis  found  a- 
gainft  the  pefendantj  yet  the  judges  ought  to    . 
abate  the  tV'rit  ex  Officio. 

For  Anno  31  Eliz.  an  A3ion  of  Debt  was  Haghfoii 
brought  againft  an  Adminiftratot  upon  a  Jimple  ^^'' 
ContraS  of  the  Inteftate,  the  Defendant  pleaded  Eik.  i7i^ 
plene  adminiftravit,  and  it  was  found  againft  him,  i  And.i^*. 
yet  the  Plaintiff  could  not  have  Judgment,  be-  ihtomSs* 
caufe  an  ASion  of  Debt  would  not  lie  againft  ^°^^*  *^' 
an  Executor  at  Common  Law  upon  a  fimple 
G)ntraa  of  his  Teftator,  and  whpre  the  Aftion 
28  improper,  and  not  fufficient  to  charge  the  De- 
fendant, the  Court  ex  officio  ought  to  abate,  the. 
Writ;  And  fo  are  the  Cafes  in  the  old  Books,  Brd.P!xof. 
the'  not  very  clear,  the.  Law  bejqg  ftill  doubt-  P^"°  ^^ 
ful  in  this  Point. 

For  about  five  Yeats  aftejf  the  judgment  in 
Ungbfons  Cafe,    the   like  Adion  of  Debt  Was  o^rtnia 
brought  againft  an  Executor,  who  pleaded  ne  ^'^j[|^  ^^^ 
fnijfir^s  Executor,  audit  was  found  againft  himvEHz/42^ 

£  and  Moor  ^66, 
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and  in  that  Cafe  the  Plaintiff  had  Jadgment,' 
becaufe  the  Deiendant  by  his  Plea  did  admit 
there  was  fuch  a  Gontraft,  and  therefore  'tis 
reafonable  he  fliould  be  charged  with  it,  but 
Serjeant  Moor^  who  reports  the  fame  Cafe,  tells 
us,  That  Norwood  sOSt  was  denied  to  be  Law, 
and  that  tho'  the  Executor  had  pleaded,   and 
did  not  take  any  Advantage  by  a. Demurrer  to 
the  Declaration,  yet  the  Court  perceiving  that 
an  ASion  of  Debt  would  not  lie  againft  him, 
they  ought  to  give  Judgment  againft  the  Plain- 
tiff ex  Officio.  '   ■ 
'Mpf^^n  .       But  now  the  Law  is  fettled  as  to  this  Matter, 
y^fyf.       (viz.)  That  if  the  Defendant  demur  to  fuch  De- 
Green,       claration,  he  muft  have  Judgment  •,  but  if  he 
187.  Jones  will  plead  to  it,  then  he  hath  taken  Notice  of 
Rep!  123^  the  Debt,  and  bath  in  a  Manner  confeffed  it. 
Palmer      efpecially  if  he  plead  plene  Admimfiravit  ^  and 
ytrfus        in  fuch  Cafe,   if 'tis  found  againft  him,   the 
i7lll   Plaintiff  fhall  have  Judgment. 
jidtons  of    -^  Covenants  are  diftinguiftied  into  cxprels  Co- 
Coyenant.    venauts,   iu   which   the  Executor  himfelf  is 
.  named,  and  inta  Covenants  in  Law,  wherein 
he  is  not  named  ^  but  in  both  Cafes  'tis  held, 
that  he  is  liable  to  the  Adion  of  Covenant  •, 
t  Howfe    +  and  an  Aftion  of  Debt  may  be  brought  againft 
yerfus       him  for  Rent  Arrear  after  the  Death  of  the 
Ycl!"?''.    Lelfee,  tho'  he  never  enter  into  the  Land,  be- 
*  ^°^'   caufe  he  reprefents  the  Perlbn  of  the  Teftator. 
II  Newton      jj  Jt  hath. .been  a   Queftion,   Whether  the 

ofbotnc  ^^^^^  'I^i^^W  P^^  P^yi^g^  &c.  make  an  ei- 
Stiies  287.  prefs  Covenant  J  or  a  Covenant  in  Law  >  For 
**  Porter  thofe  Words  are  feemingly  the  Words'of  the 
yerfus    '   Leffor,    and  hot  of  the  Lelfee,   but  by  Con- 

ST6  ft^^^^n  of  Lawi  but  it  was  ^^  adjudged,  That 
^  "^°  '  thofe 
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thole  Words  made  an  exprefs  Covemfit  ^  for  they 
Comprehended  the  Agreement  of  both  Parties  5 
and  that  there  swas  no  Difference  between  an 
ezprefs  Covenant,  and  a  Covenant  in  Law, 
efpecially  when  it  related  to  Payment  of 
Rent,  or  to  any  Thing  which  arifcth  out  of  the 
Land. 

But  the  Executor  is  bolind  by  the  perfonal 
Covenant  of  the  Teftator,  which  doth  not  re- 
late to  the  Payment  of  Rent,  and  wherein  he 
was  never  named,   as  for  Inftance:  Jf.  The 
Teftator  covenanted  to  teach  an  Apprentice  his 
Trade,  and  then  died  *,  an  Adioii  of  Covenant  Walker 
Was  brought  againft  his  Executor,  and  it  was  "^^f^ 
infifted,  after  a  Verdift  for  the  Plaintiff,  that  ^^^\^  ^ 
this  was  a  perlbnal  Covenant  of  the  Teftator,       '  *^^* 
rind  did  not  bind  his  Executor,  but  only  himfelf 
during  his  Life  5  but  adjudged,  That  it  likewife 
bound  his  Executor  5  for  he  ought  to  fee  the 
Apprentice  ftiould  be  taught  his  Trade,  and  if 
he  was  not  of  that  Trade  himfelf,   to  afiigti 
him  to  another  that  was. 

Now  as  to  exprefs  Covenants  of  the  Tefta- 
tor which  rvn  with  the  Lakd^  the  Executor  is 
always    chargeable   with    them,    even   after 
the  Affignment  of  the  Term,    and  after  the 
Acceptance  of  the  Rent  by  the  Leflbr  or  his 
Affigns,  vh.  the  Leffee  for  Years  covenanted  Brett  yet- 
to  Repair^  &c,  the  LefTor  affigntd  the  Rever-  fw  Cum- 
lion,    and  the  Leflee  affigned  the  Term,   and  ^e'ia«d,  a 
the  jiffigvee  of  the  Reverfion  brought  an  Adion  3,  roIk^^' 
of  Covenant  againft  the  Exeaitor  of  the  LefTee  Rep.  63. 
for  a  Breach  of  Covenant  after  the  Affignment 
of  the  Term,  adjudged  that  it  lay,  it  being 
upon  an  exprefs  Covenant,   which  runs  with 
the  Land,  by  which,  the  Covenantor  himfelf, 

E  2  -  and 
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But  not  the  and  his  Executors  likewife,  are  always  made 
i^J!cu^  liable  to  anfwer  it,  fo  long  as  they  have  anj 
tor^  aft^  ^ff'^^  h  not  by  Reafon  of  any  Privity  of  Con- 
hehad  tra£t,  but  by  the  Covenant  it  felf,  and  by  Vir- 
^S^nedthe  tue  of  the  Statute  52  H.  8.  which  gives  the 
'f^ll^l,^'^  >Affignee  of  a  Reverjion  the  fame  Benefit  attdAd- 
hsU  inVit' vantage  by  A3ion  againji  the  Executors  of  the 
Cher  and  Lejfee^  for  not  performing  the  Covenants  contained 
jovty*$  jfi  fi0  Leafe,  as  the  Lejfors  themfelves  might  have 
Sajk'&i  ^^^  ^^^  enjoyed^  if  no  fnch  Affignment  had  been 
•32  H.  8,  wtf^^  J  and  this  was  to  remedy  a  Defed  in  the 
<»P-  34*  Common  Law  5  for  before  that  Time  an  Aflignee 
of  a  Re verfion  could  not  have  that  Benefit,  be- 
^  caufe  he  was  neither  Party  or  Privy  to  the  Co- 
venant. 

A.  and  B.  covenanted  on  the  one  Part,  and 
H.  on  the  otner  Part,  and  it  was  agreed,  that 
H.  enter  into  a  Bond  to  pay  1 00  2.  to  B.  who  died^ 
and  hit  Adminiftrator  brought  an  A£tion  of 
Covenant  againft  H.  for  non  Payment  of  the 
ICO  L  to  B.  in  his  Life-time  •,  it  was  adjudged, 
that  the  Afiion  would  not  lye  becaufe  he  was 
not  Party  to  the  Indenture  \  but  it  ought  to  be 
brought  by  A.    Teh.  177 .  RoUs  verlus  Totes. 

But  an  Executor  is  bound  by  the  ezprefi 

Covenant  of  his  Teftator,  tho'  'tis  collateral 

and  not  for  Foment  of  Rent  or  for  Repairing^ 

Batche-     (^f,^)  ^hg  Leflee  covenanted  for  himfelf,  his 

GRgt,c^  Executors  and  Affigns,  not  to  ereft  any  Build- 

Car.  x88.   ipg  ou  the  Land  to  the  Prejudice  of  the  Leflbr, 

Jones  223.  and  afterwards  the  Leflee  affigned  the  Term  and 

died,  the  Leflbr  accepted  the  Rent  of  the  Afignee^ 

and  notwithftanding  that  Acceptance,  brought 

an  Aftion  of  Covenant  againft  the  Executor  of 

the  LefTee  ^  it  was  objeflked  that  this  AdHon 

would  not  Ue^  becaufe  by  the  Aflignment  of 

the 
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^      and  againfl  tbeml  5  j 

the  Term,  and  the  Acceptance  of  the  Rent,  the 
Privity  of  Contra£t  was  determined  5  but  ad- 
judged, That  neither  the  one  or  the  other  ftiall 
bar  the  Leifor  from  an  Adtion  againft  an  Exe- 
ctttor  of  the  Leifee  upon  his  ezprefs  Covenant 
made  in  his  Life- time. 

Anno  I  WilTi  'i.  this  A£tion  was  extended  a 
little  farther  5  for  the  Law  being  fettled.  That 
it  would  lie  againft  the  Executor  Inmfelf  upon 
jEm  exprefs  Covenant  of  the  Teftator,  it  was  then 
brought  againft  the  Affignee  offucb  Executor: 
The;  Cafe  was  thus : 

Jf.  The  Biftiop  of  Winton  made  a  Leaie  to  Morlejr 
WCN.  for  21  Years,  and  died  5  the  LefTee  ajfign^  ^f^^^^ 
ed  the  Term^  and  the  Affignee  made  his  Executor  v°  nt.  y5.* 
and  died-,  then  the  Executor  of  the  fucceeding 
Bi(hop  brought  an  Adion  of  Covenant  againft 
the  Executor  of  the  Affignee^  who  was  Executor 
of  .the  Leflee,'  and  Ikid  the  Breach  for  not  re- 
fairing  in  the  Life-time  of  the  faid  fucceeding  Bi* 
Jhop  \  and  adjudged,  that  he  was  entitled  to  the 
A^ion,  tho'  the  Covenant  was  made  iiyith  the 
preceding  Bifliop,  and  tho'  it  was  againft  the 
Executor  of  the  \Affignee,  which  faid  Ailignes 
was  Eq^ecutor  to  the  Leflee  as  aforefaid. 

A3io  perfonalis^  whether  moritur  cum  Ferfona. 

(p)  'Tis  often  mentioned  in  our  Books,  That 
tiSio  perfonalis  moritur  cum  perfona  \  now  as  to 
this  Matter  it  is  to  be  cohfidered,  that  there 
are  feveral  Sorts  of  perfonal  Adtions,  (vi%,)  See  Ttt. 
fome  which  arife  ex  contraSu^  others,  quaf  ex  ^^^fy^^^ 
eontraSu^   and  fome  which  arife  ex  mal^cio\  JexJcu- 
now  moft  Aftions  which  arife  by  Contradt,  as  tors. 
Dpbt,  Covenant,  &c.  an  Executor  might  main- 

E  i  tain 
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tain  at  Common  Law  after  the  Death  of  hi^ 
Teftator,  for  thefe  are  Actions  which  furvive  i 
'tis  true,  an  Action  of  Accotnpt  may  be,  and  is 
ufually  upon  a  ContraB^  but  an  Executor  could 
not  have  that  Aftion  for  an  Accompt  to  be 
made  to  his  Teftator  before  the  Statute  Weji.  2* 
cop,  23.  for  Want  of  Privity  ^    he  might  like- 
wife  have  Anions  which  relate  to  a  ContradI, 
but  not  A£tions  which  arife  ex  malefcio^   as 
Trefpafs  Vi  &  artnis^  Battery,  &c.  for  a  Tre(^ 
pafs  or  Battery  done  to  his  Teftator  ^  and  there- 
Mafon      fore,  where  an  Exegutor  brought  an  ASion  on 
y^fit*       the  Cafe  for  an  Efcape  upoa  mefne  Brocefs  com* 
Dixon,      naitted  in  the  Life-time  of  his  Teftator,   the 
Poph.189!  Court  was  divided,  whether  fuch  Aftion  could 
Latch  1 67.  be  maintained,  becaufe  it  was  grounded  upon 
Cro.  ja.     the  Tort  of  the  Officer,  who  fuffered  the  Efcape, 
4^9-         it  was  agreedf  That  if  the  Party  had  been  in 
Proby'^''  Execution,   and  efcaped,   the  Executor   might 
yerfvs       havc  the  Aflion,  becaufe  by  fuch  E(cape  the 
Mayncr.    Sheriff  is  become  Debtor  5  but  being  committed 
upon  tnefne  Procefs,  the  Adion  is  not  given  to 
4  Ed.  5.     the  Executor  by  the  Statute  Ed.  3.  becaufe  that 
P*P-  7r      provides  a  Remedy  only  by  A&ion  of  Trefpafs, 
where  the  Goods  or  Chattels  of  the  Teftator  are 
carried  away  in  his  Life- time,  and  not  for  any 
Thing  which  arifes  ex  maleficio  •,  -  but  two  Judges 
were  of  Opinion,  that  tho'  this  was  a  Tort  in 
the  Life-time  of  the  Teftator,  yet  it  was  not 
done  to  his  Rrfon,   but  to  his  EJlate  •,  and  for 
that  Reafon  the  Aflion  would  lie  by  his  Execu- 
tor, and  that  by  the  Equity  of  the  Statute  4  Ed. 
3.  de  bonis  afportatis  in  vita  Tejfatoris. 
wiiiums       And  with  this  fome  late  RefolutioM  do  a- 
clrtyy  1    B^^^>  (^'* )  ^  SheriiF  made  a  falfe  Retorn  in 
saik.  I2.    the  Life- time  of  the  Teftator^  ^  (ifix.)  that  he 
4Mod.4o3.  levied 
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levied  only  fo  much,  when,  in  Truth,  he  bacT 
a&ually  levied' more  ^  the  Execntorbrcnight  an 
Action  on  thci  Cafe  for  this  falfe  i^tom,  and 
adjudged  that  it  lay  ^  for  this  was  not  an  Injo*', 
ry  done  to  the  Ferfon  of  the  Teftilor;  for  then 
fnoritur  cum  jerfcma^  but  it  was. an  Injury  to  his  * 
Eftate.      .  ;  -        -  *  • 

The  Diftinftion  feems  to  be  as  reafonable 
where  the  Injury  is  done  by  the  Tf^tftcr,  as 
where  'tis,  done  to  him  ^'   tor.  if 'tis  done  hf 
Urn  to  the  'Eftate  of  another,  his  Executor  in 
Jufticeo^ht!td  be  charged  as  far  as  he  hath 
Aflets  5  and  fd  it  was  decreed  by  my  Lord  Chan*  ^  ch.  Rep. 
cellor  FificbjAmio  28  Car.  2.  even  againft  an  ^'7* 
E  jgcutor  of  an  EiecUtor,  who  had  wafted  the 
Goods  of  the  firft  Teftator,  even,  before  any  ^'>  Brian 
Statute  waft  made  for  that  Porpofe;-  I["f  ^*' 

'Tis  fo  likewifeby-the  Spiritual  Law  5  for  ifUon.L. 
a  Parfon  or  Vicar  fuffer  the  Buildings  which  he  cotttr4. 
hath  in  Right  of  the  Church  to  be  in  decay,  his 
Executor  is  liable  to  Dilapidations;  « 

I  admit  the  old  Books  are.  That  if  the  Te* 
ftator  commit  a  Trefpafsj  either  upon  the  Per- 
fon.  Goods,  or  Lcmis  of  another,  and  dies,  no  Tooiey 
A^on  lies  againft  his  Executor,  tho'  he  hath  ^^/^^^ 
Aflets,  becaufe  a&o  perfonalis  Moritur  cum  per-  hj^„  "^^.^^ 
foftay  which  is  true,  where  the  Injury  5  is  d6nc  Eli».  2o5. 
to  his  Perfon,  but  not  to  his  Goods  or  Eftate,  as 
aforefaid.  »         • 

'Tis  alfo  true,  that  where  the  Teftator  had  Spfifftow 
a  Judgment,   and  a  FL  fa.  by  Virtue  whereof  p^^j^^ 
the  Sheriff  levied  the  Debt,  but  did  mt  retdri  cro.  cJr. 
the  W^rit,  or  pay  the  Money  •,  this  was  held  to  297.  roU 
be  a  perfonal  Wrong  done  to  him,  for  which  Abr/913,^ 
his  Executor  oould  have  nb  A5ion  on  the  Cafe 
againft  the  Sheriff  j  and  my  Lord  Rolls  tells  us, 

E  4  That 
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Th«  tho*  the  Plaintiff  had  a  Vcrdifii  yet  he 
eonfented  that  it  fhould  be  fet  afide  for  his  own 
Expedition, :  to  bring  a  new  A&ion  ^  but  he 
would  have  done  well  to  have  told  us  what 
AAion  it  iBuS:  be^  Hnce  Juftioe  Crok$  in  the  fame 
Cafe  tells  us;  That  he  could  have  iio  Adion  on 
the  Cafe,  either  at  Common  Law,  or  by  Virtue 
of  the  Statute, .  4  Ed.  ^. 

.  Now  certainly  the  not  retoming  the  Writ, 
and  not  paying  the  Money  to  the  Teftator,  is 
no  more  an  Injury  done  to  his^  Pcrfbn,  than 
making  a  falfe  Retorn  in  his  Life- time  \  and 
that  hath  been  adjudged  not  to  ^  be  a  peribnal 
Wrong,  but  an  Injury  tohisEftate,  as  it  ap- 
pears  by  a  late  fud^ent  before  recited. 

But  the  Judges  in  fermeriDays  being  not 
willing  to  break  thro>  this  Rule  to  coiiie  at 
Juftice,  halite- left  us  very  nice  Diftindions  to 
fupport  the  ASion  of  an  Executor,  as  well 
where  the  Efeapc  was  upon  nufm  Procefs  in  the 
Life- time  of  the  Teftatbr,^  as  where  the  Sheriff 
levied  Mdney  upon  an  Execution,  and  did  not 
pay  it;  Cor  in. the  firft  Cafe,  tho'  they  would 
not  allow  that  the  Executor  fhould  have  ah 
A5tonon  the  Cafe^  where  the  Efcape  was  upon 
mefne  Procefs  in  the  Life*time  of  the  Teftator, 
Stritin  yet  if  that  mefne  Procefs  was  for  Debt^  and  the 
rtrfus       Party  efcaped,  then  the  Executor  might  have 

TrSj''     ®^  ^^^^^  ^"  ^^^  ^^^^'  becaufe  that  Aaion 
\ir.  M.  ^^^1  be  takfen  to  be  of  the  fame  Nature  with 
the  original  Aftion  of 'Debt,  and  fo  within  the 
Equity  rf  the  Statute,  4  Bi.  3. 

My  Lord  Rotts,  who  reports  this  Cafe,  tells 

i?     us  dubitatur^  and  well  it  might,  for  'tis  fcarce 

in^ellijgible  i  for  let  the  Ground  of  the  AGdovk 

be 
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be  what  it  will,  'tis  the  E%pe  which  makes 
the  Offence,  and  that  muft  be  'the  fiune,  wheie 
'tis  after  a  Commitment,  upon  a  mefne  Prth 
cefs. 

Then  where  the  Sheriff  levies  Money  upon 
an  Execution,  and  doth  not  pay  it  to  the  Te- 
fiator  in  his  Life- time,  tho'  his  Executor  could 
not  have  an  A3jon  on  the  Cafe  againft  the  She- 
riff^ as  it  was  ruled  in  Spvrfiaws  Cafe;  yet 
pbout  feyen  Tears  afterwards  it « was  adjud^d, 
that  he  might  have  an  ASum  of  Debtj  not  P^ckmui 
only  againft  the  Sheriff,  but  againft  hisExecu-  ^"^l. 
tor,  becaufe  it  was  not  grounded  ex  nudeficioj^  RoIl' 
but  upon  a  ContraA  in  Law  upon  Receipt  of  Abr.  92?. 
the  Money,  which  creates  a  Debt  by  Implica-  ^^p^idl^ 
tiori  of  Law,  arid  therefore  an  Adion  lies  a-  p^^^^ 
gainfk  his  Executor.  wV,Gi?. 

Now  'tis  plain  by  this  Cafe,  that  by  levy-  ford,  crop 
ing  the  Money,  the  Sheriff  is  become  Debtor  Car.^39* 
to  the  Teftatdr,   and  'tis  as  plain,   that  his  Jj|J^jJ3<>- 
not  paying  it  to  him,  is  an  Injury  done  to  his    *     '* 
Eftate,  and  not  to  his  Perfon,  and  by  Confie- 
quence,  if  the  Sheriff  die  before  'tis  paid,  his 
Executor  or  Adminiftrator  is  liable  to  an  Adion 
of  Debt^  tho'  not  to  an  A£tien  of  Trefpafs  on  ibe 
Cafe. 

Of  Adminiflrationy  to  whom  grant  able. 

TH  E  Method  of  granting  Adminiffaration 
of  Inteftat^i's  Eftates,  is  in  this  Manner :  , 

( I .)  To  ibe  Hv/hcmi  or  Wife. 
(2.)  To  the  Sons  or  Daugbters, 
1  (3.)  To 
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(3.)  To  the  Father  or  Mother. 

(4.)  To  the  Brother  or  Sifter  of  the  whole  Blood. 

If  none, 
($.)  To  the  Brother  or  Sifter  of  half  Blood. 
(6.)  To  the  Uncle  or  Aunt. 
(7.)  To  the  great  Uncle^  and  Brothers  Grande . 
children  in  a  Parity,  becaufe  they  are  in  equal  De- 

(8.)  To  the  next  of  Kin,  tho  more  remote. 

And  if  there  are  no  Kindred,  then  the  Or-^ 
dinary  may  grant  Letters,  ai  coUigendum  hona^. 
&c.  or  Letters  of  Adminiflr^tion  to  a  Credi- 
tor,  or  to  a  Stranger,  fubjeA  to  a  Revocation 
by  the  nejrt  of  Kin,  if  any  fuch  appear. 

Prohibition  to  the  Spiritual  Court,  upon  a 
Suggeftion,  that  they  refiifed  to  grant  Admi* 
nifhration  to  the  next  of  Kin,  but  to  another  5 
the  Prohibition  was  denied,  becaufe  they  are. 
Judges  who  is  the  next  of  Kin.  Palm.  416. 
Mayhoe  verfus  St^umpling*  Lutv.  67.  S.  C 

(i.)  Adminiftrations  to  the  Kindred  have 
been  difputed  in  the  feveral  Cafes  following, 

vi%. 

1.  To  the  Father,  where  the  Son  dies  Inteftate, 

2.  Tq  the  Hujhand  of  the  Wife. 

3.  To  the  half  Blood  with  the  whole. 

4.  To  the  Neice  where  there  is  a  Nephew* 

(2.)  Adminiftrations  granted  to  thofe  who 
are  not  of  Kin,  have  been  difputed  when  grant* 
ed,  viz.,' 

I.  To 
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j«/.         I.  To  Aliens.  • 

2.  To  Legatees. . 

3.  To  an  Epcecutor  of  an  Executor. 

4.  Several  Adminifirations  of  one  Thing. 

m 

ft         Of  all  thefe  Adminiftrationa  I  ftiall  treat 

diftinfily,   as  I   find  them  reported    in   caic    .   ^ 
Books. 

(i.)  To  the  Father.    And  firft  of  Admini- 

y     ftrations  granted  to  the  Father  where  the  Son 

^      dies  Inteftate  ^  it  feems  to  he  very  clear  that 

^      the  Father  hath  a  Right  to  the  Adminiftration  ; 

00      but  as  clear  as  it  is,  it  hath  been  queftioned 

whether  the  Mother  is  of  Kin  to  her  Child,  as 

J      I  {hall  (hew  hereafter  in  its  proper  Place  ^  and 

iJ.      that  where  Children  have  died  Intellate,  Ad< 

xniniftration  hath  been  granted  to  the  Sifter  of 

e      the  half  Blood,  rather  than  to  the  Mother: 

;       But  this  was  contrary  both  to  the  Civil  Law^ 

and  our  Law  •,   for  the  Father  and  Mother 

are  certainly  the  next  of  Kin  in  the  aicending 

Line  to  their  Children,  and  by  the  Civil  Law. 

they  fucceed  equally,  but  by  our  Law  the  Fa* 

ther  hath  the  Right  of  Adminiftration  *,  and  if 

after  his  Death  any  of  his  Children  die  Inteftate 

without  Wife  or  Children,  the  Mother  hath  the 

Right,  but  then  ftie  is  to  have  but  an  equal 

Share  with  the  reft  of  her  Children. 

(2.)  To  the  Hufband  of  the  Wife.    Admini-  Johm 
ftration  of  the  Goods  of  the  Wife  ought  to  be  J*'^^^ 
granted  to  the  Hufband,  and  this  De  jure,  a-  carS!' 
gainftthe  Opinion  of  Juftice  Croke,  who  held,  Jone$I7^ 
That  of  Right  it  did  not  belong  to  him  ^  but  that 
it  was  in  the  Power  of  the  Ordinary  to  grant  it 

to 
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to  him,  or  to  the  Kindred  of  the  JHfe^  and  that 
no  Appeal  lies  if  'tis  not  granted  to  the  Hul^ 
band,  becaufe  'tis  meerly  at  the  Difcretion  of 
the  Ordinary. 

And  according  to  this  Opinion,  Admi- 
niftrations  have  been  granted  from  the  Hufband 
to  the  next  of  Kin  of  the  Wife,  tho'  wrong- 
409.  fully,  viz.  the  Daughter  married,  and  died, 
and  Adminiftration  was  granted  to  her  Mother, 
the  Hufband  fued  to  have  it  repealed,  and  the 
Mother  moved  for  a.  Prohibition  ^  but  it  was 
denied,  becaufe  it  ought  to  be  granted  to  the 
Hufband.        ^  I 

Adminiftration  of  the  Inteftate's  Eftate  was 
;ranted  to  his  Wife,  and  an  Appeal  was  brought 
ty  his  Mother,  for  that  the  Wife  had  cove* 
canted  (he  woidd  not  intermeddle,  fhe  being 
well  provided  for  otherwife.  It  was  inftfled, 
that  this  fell  incidently  into  the  principal  Mat- 
ter of  which  the^  Spiritual  Court  had  Cogni- 
zance, and  that  'tis  uncertain  whether  the  De- 
legates would  admit  this  Allegation  or  not,  and 
there  is  no  Inftance  of  a  Prohibition  granted 
gma  timet^  but  a  Prohibition  was  granted  quoad 
this  Allegation.  1  V^t.  313.  Baher  verfiis 
Baker, 

Hufband  and  Wife  as  Adminiflratrix  brought 
an  Aftion  of  Debt  againft  W.  R.  in  which  they 
declared,  that  the  Intejfate  was  Adminiftrator  to 
M  Q.  who  lent  the  Money  to  the  Defendant. 
Tis  true  Judgment  was  given  for  the  Plaintiffs, 
but  it  was  reverlfe4  on  a  Writ  of  Error,  be- 
caufe the  A&ion  was  brought  by  an  Admini* 
ftratrixof  an  Adminiflrator,  When  the  Admi- 
niftration of  the  firfl  Inteftate's  Eflate  oiight  tp 

have 
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have  been  granted  to  the  next  of  Kin.  QmiUi  b. 
182.  Tborne  sCaCc. 

Prohibition  was  granted,  for  that  the  Spiri- 
tual Court  Would  have  granted  Adminiftration 
of  the  Goods  of  the  Wife  to  her  Brother^ 
when  her  Hufband  was  living,  to  whom  of 
Right  it  belonged.    Palm:  $21.  Ditsei  Cafk. 

(9.)  To  the  half  Blood.  And  for  Admini* 
firations  granted  to  the  half  Bloody  where  there 
are  fbme  of  the  whole  Blood,  having  already 
mentioned  feveral  Cafes  fince  the  StatQte,where* 
in  it  hath  been  adjudged.  That  they  have  an 
equal  Right  with  the  whole,  I  (hall  onlv  take 
Notice  of  one  Cafe  where  it  was  fo  a^*udged 
before  the  Statute,  by  which  it  may  appear^ 
that  the  Common  Law  made  no  Difference 
between  them,^  (viz.)  the  Sifter  of  the  half  Bmm 
Blood  was  married,  Adminiftration  was  granted  2^ 
to  her  Hufband  and  to  her  jointly  by  the  Pre-  AHenV. 
rogative  Court  ^  and  the  Brother  of  the  whole  stilet  74I 
Blood  filed  in  that  Court  to  have  the  Admini- 
ftration repealed  *,  and  upon  a  Prohibition  it 
Mras  adjudged,  That  they  were  in  equal  Degree 
to  the  Inteflate,  and  within  the  Meaning  df 
the  Statute  2 1 H  8.  and  therefore  the  Ordinary 
having  executed  his  Power  according  to  the 
Statute,  he  cannot  afterwards  repeal  fuch  Ad« 
miniftration  lawfully  granted. 

But  becaufe  the  Hufband,  who  was  not  of 
En  to  the  Inteftatc,  was  joined  with  the  Wife 
in  this  Adminiflration,  for  that  Reafon  the  Or^ 
dinary  had  not  obferved  the  Statute,  and  this 
Inconvenience  might  enfue,  (vfx.)  if  the  Hufl 
band  furvived  the  Wife,  he  would  be  entitled 
to  the  whole,  and  the  Kindred  of  the  Inteftate 

would 
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would  liave  nothing,  therefore  a  Prohibition 
was  granted. 

(4.)  To  the  Nephew  or  Niece.    TYitNephet^ 
and  Neice  are  in  equal  Degree  to  the  Inteftate  ^ 
KxWyer-   ^^^  where  the  Neice  had  got  Adminiftration, 
fu$  Bird,    the  Nepbev  libelled  in  the  Spiritual  Court  to  re- 
Stiles  102. peal  it,  or  to  have  Diftribution  of  the  Eftate.^ 
Allen  s^'  and  the  Neice  moved  for  a  Prohibition,  which 
was  granted  quoad  the  Diftribution,  as  reported 
by  Stiles^  but  very  imperfedly,  and  fo  'tis  by- 
Mr.  AUefty  who  tells  us,  there  was  an  Agree- 
ment between  the  Parties  to  diftribute  the  E- 
ftate  5  but  the  Neice  having  got  Adminiftratioii 
refufed  to  diftribute,  and  thereupon  a  Suit  was 
in  the  Spiritual  Court  fuggefting  this  Agree- 
ment 5  but  a  Prohibition  was  granted,  becaufe 
See  Repeal  when  the  Ordinary  hath  executed  his  Power 
plito.  4.    according  to  the  Statute,  as  he  had  done  by 
granting  the  Adminiftration  to  the  Neice,'' he 
cannot  afterwards  alter  it,  or  compel  the  Ad- 
niiniftrator  to  make  Diftribution,  notwithftand- 
ing  the  Agreement 

The  Teftator  made  two  Executors,  and  they 
koth  died  in  his  Life- time  -,  then  the  Teftator 
died,  having  two  Sifters,  and  the  eldeft  got  Ad- 
miniftration, and  the  youngeft  moved  for  a 
Prohibition  Co  repeal  it,  becaufe  Ihe  being  in 
equal  Degree,  ought  to  have  an  equal  Share  5 
but  it  was  denied,  becaufe  if  the  Adminiftra- 
tion was  not  duly  granted,  ftie  might  bring  an 
Appeal.  Stiles  147.  Brown  verfus  Po^w. 
•  Now  as  to  Adminiftrations  to  thofe  wHtr 
are  not  of  Kin  to  the  Inteftate,  it  hath  been 
a  Queftion  whether  it  could  be  granted^  or 
not. 

I.  To 
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'  I.  To  a»  Alien^  and  adjudged  that  it  may,  s^f  Upweil 
tho'  the  Inteftate's  Eftate  confided  in  Leafes  iot  ^]f^^^ 
Years  and  other  perfonal  Things,  becaufe  the  car! 8.  ^ 
Adminiftrator  hath  them  not  in  his  own  Right, 
but  in  the  Right  of  another. 

2 .  To  Legatees^  (wx. J  fometimes  Adminiftra-  « "^^nt. 
tions  are  granted  to  them  j  now  if  fuch  Admi-  **^' 
miftration  doth  aherwards  happen  to  be  repeal- 
cd  upon  a  bare  Citation,  in  fuch  Cafe  the  Lega- 
tee may  retain  his  Legacy^  but 'tis  otherwife 
upon  an  Appeal,  becaufe  there  the  Adminiftra- 
tion  is  avoided  ab  imtio. 

And  fometimes  a  Refiduarj  Legatee  hath  pre- 
vailed even  againft  the  vext  Df  Kttt,  (vix.)  the  Thomn 
Teftator  devifed  2000 1  to  his  Daughter,  and  g'^^"* 
after  his  Debts  paid,  he  devifed  the  Rejidne  of  v"  nt'ai-. 
his  Goods  to  bis  Jf^ife,  and  made  another  Perfon  2  Lev.  55! 
Executor,  and  died  5  that  Executor  died  In- 
teftate,^  and  thereupon  the  Daughter  of  the 
Teftator  got  Adminiftration  •,  fbme  Years  after- 
wards the  Widow,  who  was  the  refduary  Lega- 
tee^ fues  to  have  that  Adminiftration  repealed  \ 
and  upon  a  Motion  for  a  Prohibition,  fuggeft- 
ing  that  there  was  no  rejiduum,  the  Court  en- 
clined  not  to  grant  it,  but  that  Adminiftration 
ought  to  be  granted  to  the  refduary  Legatee. 
'Tis  true,  the  Statute  requires  it  ftiould  be 
granted  to  the  ttexi  \  of  Kin,  which  was  the 
Daughter  in  this  Cafe,  but  'tis  upon  Prefump- 
tion  that  the  Inteftatq  himfelf  would  have  pre- 
ferred him  ^  but  that  cannot  be  prefumed  here, 
becaufe  the  Refdue  w^s  given  to  another  5  and 
therefore  it  will  be  to  no  Purpofe  to  grant  the 
Adminiftration  to  the  next  of  Kin,  when  ftie 
can  have  no  Benefit  by  it,  and  'tis  reafbnable 

that 
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that  flic  fliould  have  the  Care  of  the  Eftate  t& 
whom  the  Refidue  was  given. 

TF.  R.  died  Inteftate,  without  Child  or  Kin-' 
dred  ^  the  Plaintiff  got  Letters  Patents^  and  Ad- 
tnihiftration  was  granted  to  him,  which  is  the 
ufual  Courfe  in  fach  Cafes.  The  Defendant  en- 
tered Caveats^  by  which  the  Plaintiff  being  put 
to  great  Charges,  brought  his  A£tion  againft 
the  Defendant  •,  and  upon  a  Demurrer  to  the 
Declaration,  it  was  adjudged,  That  till  Admi- 
niffaration  granted,  the  Property  of  the  Goods 
was  in  the  Ordinary  •,  and  that  the  Plaintiff 
had  neither /ftf  in  re^  or  ai  Rem  •,  that  the  Ap^ 
polntment  by  Letters  Patents  was  but  a  Recom- 
mendation^to^e  Bifhop  ^  and  that  the  grant-' 
ing  Adminifbration  to  the  Patevtee,  was  rather 
in  Relpefik  to  the  King,  then  of  Right  •,  for  not- 
withflanding  the  O^ion  in  HefiJloe\  Cafe^ 
Adminiflrations  originally  belonged  to  the 
Bilhop,  and  the  Inflances  of  Lords  of  Mannors 
grant^^^g  them,  is  not  a  Proof  to  the  contrary. 
1  Salk  «7.  Marnnng  verfus  Knop. 

(;.)  It  ought  not  to  be  granted  to  an  Exeattor 
of  an  Executor  J  where  the  nrft  Executor  dies  be- 
fore probate;  forif  fo,  then  it  muH:  be  granted 
^^«^        to  the  next  of  Kin  of  the  firft  Teftator  cum 
SanSey     'V^"*'^^^  annexo,  unlefs  where  the  firft  Execu^ 
Dyer  37a.  tor  was  alio  rejidnarj  Legatee  \  for  then  he  is  in 
loco  bdredis^  and  in  fuch  Cafe,  tho'  he  die  be- 
fore probate,  or  afterwards,  his  Executor  hath 
the  Right  of  Adminiftration  \  but  if  the  Refdu^ 
is  given  to  another,  then  the  Perfon  to  whom 
*tis  fo  given  hath  the  Right,  and  this  is  the 
conftant  Praftice  of  the  Prerogative  Court  ^   as 
Dr.  Dnrrf,  who  was  long  (ince  Judge  thereof^  in- 
formed tne  Judges. 

So 
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So  if  the  firft  Executor  dies  tnteftdte  before 
probate  of  his  Teftator's  Will,  the  Adminiftra-  '^^^Z 

tion  of  his  Goods  oiight  t6  be  granted  to  his 
next  of  Kin^  I  mean  of  the  Teftk tor's  Goods, 
becaufe  in  fuch  Cafe  he  is  dead  Inteftate ;  but 
if  the  Executor  had  proved  the  Will,  and  then 
died  Inteftate,  the  (Ordinary  may  grant  Admi- 
niftration  of  his  Goods,  and  that  Adminiftra- 
tor  might  adminifter  the  Goods  of '  the  iirft 
Teftaton 

But  if  an  Adminiftrator  makes  an  Executor, 
and  dies,  his  Executor  fhall  not  have  the.  Ad- 
miniftration  of  the  Goods  of  the  Adminiftrator, 
but  the  Ordinary  ought  to  grant  a  new  Admi* 
niftration. 

Adminiftration  ought  not  to  be  gtanted  to  a 
Popifti  Recufant  Convia,  nor  a  Probate  of  any 
Will,  becaufe  they  are  difabled  by  the  .Stature  ^i^^  ^^^  ^ 
Eliz.  cap.  4.  and  therefore  where  the  Spiritual  /us  Ride, 
Court  would  have  granted  an  Adminiftration  Mod.Cf/?* 
to  fuch  a  Recufant,  a  Prohibition  was  grant-  ^39' 
ed. 

(4.)  Lajlly^  Several  Adminiftrations  cannot 
be  granted  of  an  entire  Thing-,  a$  if  the  In- 
teftate  hath  a  Bond  of  500  Z.  and  the  Ordinary^  Hamoii 
grants  Adminiftration  of  loc/.  to  one,  and  of  Jj^7 
the  Remainder  to  another,  'tis  void :    Neither  siT^t  03. 
can  he  grant  feveral  Adminiftrations  of  Goods 
in  one  County  to  one,  and  of  Goods  in  another 
County  to  another. 

Debt  by  an  Adminiftrator,  tb  Whom  Admi- 
niftration was  committed  by  T.  C  Mafter  of 
Arts,  Cnmmifary  or  Official  of  a  pecujiar  U^etimt 
fulcit  5  upon  Demurrer  to  this  Declaration  it 
was  objeded,  that  the  Cpurt^  cbuld  not  take 
Notice  that  every  peculiar  had  a  Right  to  grant 
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Adminiftratioh,  therefore  the  Plaintiff  (hould 
have  fet  forth  by  what  Power,  {vi%  )  Cut  de  jure 
commijfio  Admmjfrationis  in  hoc  parte  fertinet : 
But  adjudged,  That  every  Peculiar  hath  a 
Power  of  granting  Adminiftration  •,  for  they 
have  a  fpecial  Ordinary  for  that  Purpofe.  'Tia 
true,  he  who  grants  Adminiftration,  having  a 
Power  fo  to  do  by  Commiffion,  his  Authority 
miift  be  averred.  Thus,  where  'tis  alledged  to 
be  granted  by  T.  R.  Tbeologia  Profejforemj  or 
Diaconum^  or  Cbancellarium  of  &c.  there  the 
Plaintiff  muft  averr^  cut  dejure^  &c.  becauie 
all  thofe  have  Authority  only  by  G)mmifnon  ^ 
but  where 'tis  granted  Vhtute  (^cii,  it  heed  not 
be  averred  ^  therefore  where  'tis  alledged  to  be 
granted  by  the  Abbot  of  Weftminjler  loci  ijiius 
ordiftarium^  or  by  a  Commijfary  of  the  Bifliop  of, 
Denham  ^^'  ^^  W  ^^^  Ojfcial  of  a  Bifliop,  &c.  or  hy 
>erfiis  an  JrcbdeacdVy  'tis  good,  without  averring  their 
Scevcnfon,  Authority  5  becaufe  the  Words  Ordinary,  Com- 
s  SaiJc.  40.  mijfarj,  Uficialj  Archdeacon^  &c.  imply  fuch  a 
Power. 

The  Adminiftrator  of  T.  R,  brought  Debt  on 
a  Bond  of  40  Z.  and  alledged,  that  Adminiftra- 
tion of  all  the  Goods  of  T.  R.  not  exceeding  40  h 
was  granted  to  him  by  Dr.  Cartwright,  Dean^ 
Rural  of  Frodlham,  within  the  Diocefe  of  Chefter, 
who  had  a  peculiar  Jurif3idl:ion,  &c.  The  De- 
fendant pleads.  That  the  Inteftate  T.  R.  had 
Goods  above  the  Value  of  40/.  (vixJ)  of  the 
Value  of  $o2.  ztFrodJham  within  the  Diocefe  of 
Cbefier ;  jind  that  the  Ofcial  of  the  Bifiop  of 
Chefier  had  granted  Adminifbation,  f!fc,  to 
W>  K.  and  traverfed  that  the  Dean  RuraU  had 
any  Authority,  Cfc.  and  upon  a  Demurrer  to 
this  Plea,  it  was  held  ill,  becaufe  the  Defen* 

dant 
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ddtit  did  not  ?Ucdge,  that  Frodfiam  was  mthifi 
the  Peculiar^  but  only  within  the  DzQcefe  of  Cbefter. 
Now  if  it  was  within  the  Peculiar^  then  the 
Dean  Rural  might  grant  Adminiftration>  where 
the  Value  did  not  exceed  40!.  and  if  it  doth  Q-jceil 
exceed  that  Valtie,  either  within  or  without  >*r/i» 
the  Peculiar,  then  the  Bilhpp  may  grant  Ad-  tudiow, 
miniftration,  and  both  may  ftand.  5^0(1.423 

Covenant  againft  Huiband  and  Wife  Admi- 
Biftratrii  of  her  firft  Hufbaiid,  upon  a  Leafe 
made  to  him,  wherein  he  covenanted  fiot  ^9. 
cffign  without  Lec^v&  of  the  L^or^  aqd  the  Breach 
was,  that  he  did  affign  without  Leave,  &c. '  fb 
that  the  Inteft^te  in  his  Life  did  break  his  Co- 
venant,  and  the  Defendant  ium  foU  like\yifo 
after  his  Deceafe,  to  whom  Aiminiflration  of  her^     ' 
Hiijbarti's  Goods  was  committed^  and  likewife  the 
Hufband  and  Wife,  after  their  Marriage,  did 
break  this  Covenant  -,  upon  Deinnrrer  ft  wa% 
objeded,    that  the  PlaintiiF  ought  to  fhew  by 
vibom  Adf^imjiration  was  committed  to  the  Widosp^ 
qttd  by  what  A^thoTity'^  which  is  very  true,  if 
the  Adminiftratrix  had   been  PUintifF-,  but,  knight 
firhere  Ihe  is  Defi^ndant,  \is  linreafonable  th^t  >er/w 
the  Plaiptiff  flibuW  (hew  by'  what  Authority  Green, 
it  was  granted,  he  being  a  Stranger  to  her  Pro*  '  ^"^^* 
ceedings. 

Debt  by  an  Adminiftrator,  the  Declaration 
concluded,  (viz.)  to  whom  Adminiirration  was 
granted  by  the  Archbilhop  of  Canierhwy,  ^pua  - 
Caftmm  Eb^vm^  &c.  upon  non  eft  faSum  plead- 
ed. The  Plaintiff  had  a  Verdia.  ^  It  was  nioved 
in  Arreft  erf*  Jqdgment,^  that  th^'  granting  ^d* 
miniftration  is  a  jqdicial  Ad,  and  i^t  ap^^. 
pearing  by  this  Declaration,  th^t  it  was  granted 
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Bofwell  &  ty  the  Archbifhop  of  Canterbury  out  of  his  Pro* 

ftm^icafe  ^''^^^^  '^^  therefore  void :  But  adjudged  that  'tis 

x'luiw.    only  a  minifterial  Aft,  for  the  Ordinary  is 

diredied  by  the  Statute  to  grant  it. 

'  Debt  by  an  Adminiftrator,  fetting  forth,  that 

Adminiftration  was  granted  to  him  by  the  Bi- 

Ihop  of  JL.    The  Defendant  pleaded  in  Bar, 

Hiiiiard    ^^^^  ^^^  Inteftate,  at  the  Time  of  his  Death, 

ytrfiu       was  Refident  in  H  in  another  Diocefe,    and 

Cox,         upon  Demurrer,  this  was  adjudged  a   good 

I  saik.  37.  Plea. 

Ruled  by  three  Judges,  that  where  a  Man 
dies  Inteftate,  having  Goods  in  feveral  Peculiars^ 
tliat  in  fuch,   the  granting  Adminiftration  is 
1  Lev.  78.  in  the  Metropolitan,  and  not  in  the  Ordi- 
nary. 

Admimflratioti,  what  ASis  amount  to  it. 
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CIS  which  amount  to  an  Admrnftration^ 

are   fuch  which  relate  to   the  Claiming 

or  Releajing  any  Debt  due  to  the  Inteftate,  or 

pojfefing  and  converting  any   of  his  Goods,  of 

,  all  which  we  have  fome  Inftances  in  the  Year 

Books. 

Vh6^^\     /-  Where  a  Man  made  an  Executor,  and  he 

*  '  ^  '  releafed  a  Debt  due  to  the  Teftator,  this  was 

held  to  be  an  Adminiftration. 

♦  Srok«8        *  So  like  wife  where  he  receives  a  Debt  due  to 

>«r/V»       ^]je  Teftator,  the  Law  is  the  fame,  e(pecially  if 

Moot''      ^^  S^^€^  ^^  Acquittance  for  it. 
Rep.  14.        t  A  Pojfejfion  and  Converjimt  to  his  own  TJft 
lAnd.  II.  will  certamly  make  an  Adminiftration,  but 
t  iRoU.   there  have  been  Doubts  made  as  to  the  bare 
^^'•^^^-    .  Bjfejifm 
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Poffejpon  only  I  for  Amw  21  H.  6.  it  was  held,  ixH.6.a7. 
That  fuch  a  Pojfejpon^   without  difpofing  the 
Goods,  would  not  amount  to  an  Adminiftration, 
as  if  a  Stranger  lends  an  Hprfe  from  the  Stable 
of  the  Inteftate  as  his  own. 

And  for  a  late  Authority  to  this  Purpofe 
this  Cafe  happened.  Jf.  An  Executor  before  Porrei 
probate  poflefled  himfelf  of  all  the  Teftator's  '^^fi^ 
Goods,  and  caufed  them  to  hi  appraifed  and  in-  ^^*"'j ' 
ventoried,  then  he  paid  a  Debt,  and  converted 
ibme  to  his  own  Ufe,  and  afterwards  refiifed, 
before  the  Ordinary,  to  prove  the  Will,  where- 
upon Adminiftration  was  granted  to  the  Widow 
of  the  Deceafed,  and  he  delivered  the  Refidue 
of  the  Goods  to  her  ^  and  in  Aftion  of  Debt 
brought  againft  him,  it  was  adjudged,  That  he 
ihall  be  charged  for  the  whole  perfbnal  Eftate, 
becaule  he  had  adminiftered,  and  his  Kefiifal 
after  Adminiftration  fignifies  nothing ;  befides, 
the  granting  Adminiftration  to  the  Wife  was 
void,  when  a  rightful  Executor  had  adminiftred, 
and  the  delivering  the  Refidue  of  Goods  to  her 
will  not  difcharge  him,  becaufe  he  being  once 
refponfible  by  pofleffing  himfelf  of  them,  his 
delivering  them  afterwards  to  one  who  had  no 
Right  to  receive  them,  cannot  difcharge  him.  - 

If  an  Executor  is  appointed  ad  coUigendvm 
Bona  defunS,  &c.  this  is  not  an  Adminiftration,  xoH7.27* 
lb  as  to  charge  the  Perfon  to  whom  it  was  com- 
mitted \  but  if  he  farther  give  him  Authority 
to  fell  bofta  peritura^  and  he  fells  Goods  accord-  Kilw.  8x. 
ingly,  in  fuch  Cafe,  if  an  ASion  is  brought 
againft  him  as  Executor,  he  caniiot  plead  that 
he  adminiftred  by  Virtue  of  fuch  Letter,  ad 
colligendum  Bona^  &c.  without  traverfing.  That 
he  adminiftred  as  Executor^  for  [when  he  pof^ 

F  3  feffed 
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fefTed  himfelf  of  the  Goods  by  Virtue  of  a 
Dyer  i.s6.  letter  ad  coUigevdutn  Bom,  &c.  That  makfes 
him  an  Adminiftrator  de  fon  Torfj  if  befetls 
them,  for  thd  Ordinary  cannot  give  him  Autho- 
rity to  fell. 

Adminiftrdtion^   wha$  ASts  do  not 

amount  to  it. 

TH^re  are  many  neceflary  A£i:s,which,if  done 
after  f he  Death  of  the  Inteft^te^  do  not 
amount  to  an  Adminiftration  of  his  Goods,  ak 
taking  Gate  of  his  Funeral,  feeding  and  pre^ 
ferving  his  Cattle,   and  repairing  any  of  his 
Houfes  ot  Buildings  which  are  in  l3ecay. 
.    ^  Neither  doth  the  bare  pofleiTing  himfelf  of 
his  Goods,  and  delivering  them  to  another,  make 
'  an  Adminiftration,  as  for  Inftance : 
2sH6  51      "^^^  Hufband  detrifed  fome  wearing  Apparel 
^^  *  ^^  '  to  his  Wife,  th6  Clothes  were  delivered  to  her 
by  his  Executors,  and  the  Queftion  was.  Whe- 
ther this  did  amount  to  an  Adminiftration,  and 
it  was  held  it  did  not. 

The  Cafe  is  not  very  well  repbtted  in  the 
YisarBook^  for  that  tells  us,  the  ^ftion  was 
brought  againft  the  Widow  as  Executor  to  her 
tiufband  ^   but-  tny  Lord  Brooke,  in  abridging 
it,  tells  us  it  was  brought  againft  his  Executors, 
land  that  the  Delivery  of  the  Goods  to  the 
Wife,  was  not  an  Adminiftration  fo  a^  to  charge 
,    tbem,  becaufe  Ihe  ought  to  have  convenient  Ap- 
parel. 
?2  H.  6.       ^^  ^f  ^^  Exefcutor  ufes  the  Goods  of  his  Te- 
if  7/  *   ft^tor  as  his  own,  claiming  ati  abfoluta  Proper- 
ty 
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ty  in  them,  and  it  fhould  happen  that  he  hatK 
no  Property,  yef  this  Ihall  not  charge  him. 

Admlmfirator  of  an  Adminifiratot :  SetExecur 
tor  of  an  Executor. 

Adminiflratory  de  Bonis  non,  ^c. 

AN  Adminiftrator,  de  Boms  wk,  0V.  is 
where  an  Executor  dies  Intcftate,  and  s«  ftd^- 
poflefled  of  Goods  belonging  to  his  Teftator,  in  "*'"*• 
fuch  Cafe  the  Ordinary  is  to  grant  Adminiftra- 
tion,  de  Bonis  non^  &c.  to  him  who  hath  the 
Right  by  Law,  becaufe  the  Executor  dying  In- 
teftate,^  his  Teftator  is  likewife  dead  Inteftate  ^ 
but  this  muft  be  in  Cafe  the  Executor  dies  In- 
teftate before  probate  of  the  WiU. 

But  if  he  was  made*  refduary  Legatee  as  well 
as  Executor,  and  died  Inteftate  before  probate, 
then  Adminiftration  of  the  Goods  of  the  Tefta- 
tor ought  to  be  committed  to  the  Adminiftrator 
of  the  Executor  with  the  Will  annexed,  which 
hath  been  already  mentioned  in  IJled  and  Stan- 
fc/s  Cafe. 

The  Law  is  the  fame  if  fuch  Executor  and 
rejiduary  Legatee  die  after  probate,  leaving  his 
Executor  ^  for  then  alfb  Adminiftration  of  the 
Goods  of  the  firft  Teftator  ought  to  be  com- 
mitted to  the  Executor  of  fuch  Executor,  but 
it  muft  be  by  fpecial  Words,  and  not  by  grant- 
ing the  Adminiftration  generally  ^  but  if  fuch 
Executor  die,  his  Executor  Ihall  not  fucceed^ 
him,  but^  the  Ordinary  muft  grant  a  new  Ad- 
miniftration. 

So  that  an  Adminiftrator,  or  an  Executor  of 
an  Adminiftrator,  de  Bonis  non^  &€.  hath  the 

F  4  fame 
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fame  Right  which  (tich  an  Adminiftrator  had 
whilft  living  -,  but  th^t  Right  is  extended  rio 
farther,  and  this  appears  by  the  Cafe  fol- 
lowing : 
*  Vent,  F'  The  Executor  of  a  Cognizee  of  a  Statute 
362.  died  Inteftate,  ai^d  Adminiftration,  de  Boms  non^ 
&c.  of  the  Cognizee  was  granted  to  another, 
who  agreed  with  the  Cognizor  to  ailign  the  Sta- 
tute for  9,  Sum  of  Money,  then  the  Adminiftra- 
tor de  Bonis  non^  (fc.  died,  and  it  was  decreed, 
that  his  Exeaitor  (hould  have  the  Money,  the' 
before  the  Statute  was  extended,  it  could  not  be 
({ffigTted  by  Law. 

But  in  fbme  Cafes  the  Adminiftrator  himfelf 
de  Bonis  non,  &c.  cannot  repover  when  he  doth 
lUitlerxr-  uot  rightly  entitle  himfelf  to  the  Adion.    As 
fits  Ber-     where  an  Adminiflrrator  mortgaged  a  Term  fqr 
S*'^'if  ^'  Years  which  he  had  of  the  Inteftate,  and  ^hen 
^^*  ^^^  made  R.  i.  hi?  Executor,  and  died  5  after  whoib 
jPegth  jr.  N.  got  Adminiftration  de  Bonis  non, 
Cfc.  of  the  Inteftate,  and  claiiped  the  refiduary 
Intereft:  and  Benefit  of  Redemption  \  but  de- 
creed, thaf  the  Executor  of  the  firft  Admini- 
ftrator fhall  have  it,  becaufe  that  Adminiftra- 
tor had  not  the  Terni  in  oMer  Droit,  but  /  in 
bis  own  Right,  to  whom  he  was  entitled  by 
Virtue  of  the  Adminiftration,    otherwife  he 
could  not  have  a  Title  to  mortgage  it,  and  there- 
fore the  Adminiftrator,  de  Bonis  nop,  had  no 
Title. 

•  » 

l^y  ytrfits     So  whcre  the  Obligee  made  his  Wife  Execu- 

Andcrton,  ^^j ^^  ^jj^j  jjgj^  ^j^^  Eiecutrix  aftp^vards  died 

^  ?  ^  ^^^-  Inteftate,  and  R.  B.  took  out  Adminiftration  to 

Tier,  and  then  brought  an  A(3:ion  of  Debt  upop 

the  Bond,  as  Adminiftrator  to  t|ie  Executrix, 

apd  ]i9d  Judgment  ^  but  it  was  reverfed  upon  a 
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Writ  of  Error,  becaufe  he  ought  to  have  taken 
out  AdminiftratioD  de  Boirir  non,  Cfc.  of  her 
Hufband  who  was  the  Teftator,  and  then  to 
have  brought  his  Adion  as  fuch. 

And  a$  the  Plaintijf  is  to  entitle  himfelf  to 
the  Adion,  fp  there  have  been  Queftions  con- 
t:eming  the  Defeftdant,  (vix  )  againft  whom  the 
Phintijf  (hould  brin^  the  Adion,  as  for  In- 
Aance: 

The  Executrix  of  an  Eixecutor  was  an  In-  Nortoa 
fant,  and  Admin  iftration  of  the  Goods  of  the  ![f^ 
Executor  was  granted  to  one  Ford^  durante  minore  Hob!"246! 
state  of  the  Infant  ^  and  then  an  Adion  was  / 

brought  againil  him  as  fuch  an  Adminiftrator, 
it  was  objeaed.  That  it  ought  to  be  againft 
him  as  Adminiftrator  of  the  Goods  of  the  firft 
Teftator  not  ad^linifl:red  by  his  Executor  •,  but 
Vdjud^ed  well  enough,  becgufe  the  granting  the 
iVdminiflration  takes  in  the  Goods  of  both. 

The  Hufband  was  poflelled  of  a  Term  for 
Years  in  the  Right  of  his  Wife  ^  gnd  by  his 
Will  h^  deyifed  to  her  all  the  Refidue  of  the 
faid  Term,  and  made  her  Executrix,  and  died  ; 
jQie  entered  gpverally  on  the  Land,  and  declared. 
That  her  Hvt/band  bad  given  her  aU  which  he  had  y 
afterwards  ihe  died  Inteflate ;  adjudged,  that 
by  her  general  Entry  flie  had  the  Term  as  Exe- 
cutrix at  firft  i  but  fince  there  were  neither 
Debts  or  Legacies  to  be  paid,  (he  ftiall  have  it  X^!^"^. 
as  a  Legatee  \  for  by  her  Declaration,  that  her  umyitfm 
Hufband  had  given  her  all,  -(he  did  agree  to  Ue,  7  Jac 
take  it  as  a  Legacy,  and  therefore  her  Admini-  ^-  ^z^  ^^^ 
ftrator  fhall  hare  it,  and  not  the  Adminiftrator  *'^*  ' 
de  Bonis  non  of  her  Hufband. 

By 
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x7Car.2.  By  a  late  Statute  'tis  cna&ed,  That  where 
cap.  28.  J  Judgment  after  Verdi3  fhall  be  had  hy  an 
Executor  or  Admmiftrator,  the  Admimftratar  de 
Bom  nofty  &c.  may  fue  out  a  Set.  fa.  and  take 
out  Execution  on  fuch  Judgment,  but  not  on  a 
Judgment  by  Confeffion  or  Nil  dicit 

Annuity. 

THIS  is  a  yearly  Rent  payable  to  the 
Orantee  for  a  certain  Term  of  Years,  or 
for  Life,  or  in  Fee,  and  chargeth  only  the 
Grantor  and  his  Heirs  fo  long  as  they  have 
Aflets  by  Defcent. 

It  difi^rs  from  a  Rent-Cbarge  •,  for  that  always 
Iflues  out  of  JLwi;  it  difers  likewifein  the 
Method  of  Recovery,  for  not  only  an  Aftion 
of  Debt,  but  a  Writ  of  Annuity,  lies  againft 
the  Grantor  or  his  Heirs  5  befides,  it  is  never 
taken  to  be  real  Ailets,  becaufe  it  charges  only 
the  Perlbn,  and  is  no  Freehold  in  Law,  and 
therefore  cannot  be  taken  in  Execution  upon  a 
Statute  or  an  £fe^ft,  as  a  Rent  Charge  may. 

Where  an  Annuity  was  granted,  and  the  Rent 
was  Arrear,  the  Grantee  may  have  an  Aftion  of 
of  Debt,   and  lb  may  his  Executor  after  his 
Death,  Tor  the  Reafon  before  mentioned,  be- 
caufe *tis  a  Chaige  upon  the  Perfon  of  the 
Grantor. 
4Rep.48.{.     ^is  otherwife  where  a  Rent-Charge  is  grant- 
ed in  Arrear  ^  for  if  the  Grantee  dies,  his  Exe- 
cutors or  Adminiftrators  had  no  Remedy  at 
Common  Law  to  recover  thofe  Arrears,  neither 
could  his  Heir  diftrein  for  the  fame ;   therefore 
31 H.  8.    ^T  the  Statute  32  fli  8.  an  ASion  of  Debt  is 
cap.  37,  given 
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given  to  the  Executor  lot  fuch  Arxtart,  vliicfc 
muft  be  brought  againft  the  Tenant,  who  Ought 
to  pay  the  Rent,  or  againft  his  Ex^ctitots  ot  Ad- 
miniftrators. 

They  may  likewife  diflreht  upon  the  Land 
fot  the  Rent  Arrear,  fo  long  as  fiich  Land  which 
IS  chargeable  with  the  Rent  continue  in  the 
J^offeiTion  of  the  Tenant,  or  any  bther  Perfpn 
jL'laiming  under  him  5  and  therefi)re  in  Avowry  MyU% 
for  Rent,  the  Plaintiff  muft  fet  forth,  that  the  ^{?^ 
Lands  remai^^  in  the  Seifin  of  the  Teftant  who  I^'^tro.' 
ought  to  pay  it,"  or  in  the  Hand  of  forhe  othier  eUz.  547, 
who  claims  under  him  by  Purchafe  or  Defcent, 
becaufe  the  Words  of  the  Statute  which  gives 
him  this  Remedy  ought  to  be  purfued. 

Having  mentioned  that  an  Annuity  may  be 
granted  for  Years,  and  what  Reittedy  kn  Execu- 
tor hath  for  the  Arrears  incurred  in  theLife-tinfife 
of  the  Grantee,  I  fhall  now  recite  one  Ctffe  6i 
a  Devife  of  Reht. 

/.  The  Teftatdr  being  poffefTed  of  a  "term  for  Goagh 
Years  in  two  Hotifes,  devifed  thenl  both  to  his  "^""/^ 
Wife  during  the  whole  Term,  if  Jl)e  lived  fo  long  Buia^iai^ 
vnmarried  ^  and  if  (he  married,  then  he  devifea  x  roII.  ^ 
only  his  Dwelling- Houfe  to  her  for  the  Remain-  Rep.  368. 
der  of  the  Term  which  lliouldbe  then  to  come,  ]l,^"^l* 
and  20 1,  per  Anmm  out  of  the  othef  Hodfe,  Bridgmy* 
without  faying  for  how  long^  and  deviled  the 
Houfe  it  felf  to  khother,  paying  the  Rent,  the 
Widow  married  again,   the  Rent  was  Arrear. 
The  firft  Qiieftion  was,  W}ief her  this  Rent  *ras 
extinguilhed  in  the  Term,   by  the  Unity  of 
IPofTeirion  both  of  the  Rent  and  the  Term? 
And  adjudged  if  was  not,  as  Serjeant  Rolls  re- 
ports it  •,  for  though  (he  had  th6  whole  Term 
onc€  ^$  Executrix,  yet  this  Rent  ^hich  arifes 

upon 
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upon  a  Contingenqr^  viz.  upon  her  marrying,  is 
liot  ejptinguifhed  thereby. 

The  next  Queftion  was.  If  the  Rent  was  not 
extinguifiied  then,  whether  {he  fhall  be  entitled 
to  it  during  the  Remainder  of  the  Term,  (for  the 
Will  doth  not  mention  how  long  fhe  fhall  have 
it)  or  whether  *tis  determined  by  her  Death  ? 
iUad  as  to  this  Point  the  Court  was  divided, 
though  the  Reafons  of  my  Lord  Coh  and 
Juftice  Doderidge  feem  to  be  clear,  That  fhe 
ihall  have  it  during  the  Term  ^  for  if  the  Tefta- 
tor  hath  a  Term  lor  Tears  in  an  Houfe^  and  he 
devifes  the  Houfe  to  R.  B.  without  limiting  what 
Eftate  he  fhall  have  in  it,  the  Devifee  fhall 
have  the  whole  Term  abfolutely,  and  not  only 
for  fb  long  as  he  fhall  live. 

Now  here  is  a  Devife  of  the  whole  Term  ab- 
folutely in  one  of  the  Houfes  by  the  firft:  Claufe 
of  the  Will,  and  there  being  a  Dependency  of 
the  lafl:  Claufe  upon  the  firft,  ^tis  reafonable  it 
ihould  be  expounded  by  the  firft,  vix.  That  fhe 
ihall  have  the  Rent  for  the  whole  Term. 

Appeals. 

THIS  is  a  Term  ufed  in  our  Law  as  well 
as  in  the  Civil  Law,  to  f^nify  the  Remo- 
val of  a  Caufe  from  an  inferior  to  a  fuperior 
Courts  and  becaufe  in  former  Days  the  Vow 
was  held  to  be  the  fupremeHead  of  the  Church, 
therefore  Appeals  to  him  were  frequent,  till 
^4H.8.  prohibited  by  the  Statute  24  H.  8.  by  which 
»P'  ^^  Statute  the  ancient  Right  of  the  Crown  was 
affumed.-,  and  from  thenceforth  Appeals  were 
allowed. 

!•  Trom 
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L  From  the  Archdeacon  or  bis  Official  to  the  JBi* 
Jbop*of  the  Diocefe^  or  to  bis  Qfmmiffary. 

IL  FromtbeCommiJfarytothe  Dean  of  the  Arches^ 
and  from  him  to  the  Archbijhop  of  the  IVo- 
tince^  whofe  Determination  Jball  be  final. 

Thefe  Appeals  mufl:  be  in  CsLXs&^Teftamentafj^ 

or  Matrimonial^  in  Divorces^  Rights  of  Tytbes^  Ob- 

lationsj  and  Obuentions,  and  it  muft  b^  brought 

within  s  fifteen  Days  after  Sentence  given  s  aU 

^  this  is  required  by  the  aforefaid  Statute, 

In  the  next  Year  fome  Alteration  was  made,  25  H.  8. 
vix.  That  Appeals  from  the  Arcbbifiop  (hall  be  Cap.  19, 
made  to  the  Kifig  in  Chancery  ^  and  in  fuch  Cafe 
the  Lord  Keeper  is  to  iffue  out  a  Commifllon  un- 
der the  Great  Seal  to  certain  Per(bns,/rom  whojfe 
Sentence  there  JhaU  be  no  farther  Appeal,  and  this 
is  called  a  Court  of  Delegates. 

And  yet  notwithftanding  thofc  reftriSive 
Words,  the  King  frequently  grants  Commiffions 
of  Review  J  even  after  Sentence  given  by  the 
Delegates.  And  my  Lord  Coke  tells  us,  'tis  his  4^nfi,34a 
Prerogative  fb  to  do,  which  he  maintained  when 
he  was  Attorney  General  •,  but  I  believe  he  main* 
tained  it  upon  better  Reafons  than  he  gives  us 
in  his  ^th  Infiitutes  *,  for  there  he  tells  us,  the 
King  may  grant  Commiffions  of  Review,  becaufe 
the  Vope  could  do  it  by  Virtue  of  the  Canon 
Law,  and  what  he  might  do  by  Ufurpation,the 
King  may  do  by  Virtue  of  a  legal  Right  veil- 
ed in  the  Crown. 

This  is  what  the  Logicians  call  faUacia  confe* 
quentis  \  for  it  doth  not  follow,  that  becaufe 
the  Fope  exercifed  a  Power  by  Ufurpation,  there- 
fore the  King  may  laipfuUy  ufe  the  like  Power. 

It 


1 


-yg  JfpealM 

It  was  in  one  HollingwortVs  Cafe,  that  my 
Lord  Coh^  maintained  ^his  Pi^rpgative,  which 
happened  Anno  3  9  £/fx.  vi%.  Sentence  was  given 
in  an  Ecclefiaftical  Caufe  in  the  Cpuntiy,  the 
Party  grieved  appealed  to  the  Arcbhijhop.  who 
affirmed  ^he  Sentence  ^  then  he  appealed  to  the 
Delegates^  who  repealed  both  the  former  Sen* 
tences^  and  thereupon  the  Queen  granted  a 
Commiffgn  of  Revievy  ad  revid€nd\thc  Sentencci 
given  by  tne  Court  of  DeJ^gatesy  and  upon  a 
Motion  in  th^  ^eensBmcb  few:  a  ProhiSitionjj 
fuggefting  that  this  Commlffim  of  Revieip  wa« 
unlawful,  becaufe  it  was  eiprefly  ena3ed  hy 
!iyH.8.    the  Statute  25  H  8.  th^t  the  Sentence  of  the 
cap.  19.     G)urt  of  Delegates  ^Quld  be  definitive  •,  the  Pro- 
hibition was  d^qied,  and  the  Commifon  of  R&^. 
view  adjudged  to  be  lawful. 
Moor  462.     Serjeant  Moor^  who  ^-eports  the  lame  Caf^  by 
CrcEliz.  the  Name  of  HaUiwdls  Cafe,   tells  us,  that 
^"J^'        Juftice  Fenner  was  for  the  Prohibition^  becaufe 
the  Pope'^s  Authority  beipg  abrogated,  and  the 
Statute,  giving  no  farther  Ajweal  than  tp  xhdijk^ 
legates^ '  therefore  a  Commijfion  of  Review  qbul^ 
not  be  lawfijl. 

And  this  feems  to  be  clearer  Reafon  thjn  the 
Chief  Juftice  Papbam  gave  againft  the  Prohibi-* 
tion,  which  was,  becaufe  the  Pope  cjid  ufually 
Review  in  EccUHaftical  Caufes  after  a  Sentence 
given  by  his  Leigates,  therefore  the  Queca^ 
might  do  it  J  for  all  which  the  Pope  could  do, 
was  now  united  to  the  Crown  by  the  Statute 
25  H  8.  Cap.  20.  but  that  muft  be  a  Miftakej^ 
for  it  was.  by  the  Statute  26  H.  8.  Cap.  1. 

One  would  think  that  the  Attorney  General's 
Arguments  had  prevailed  on  the  Chief  Juftice 
to  be  of  this  Opinion,  there  bqng  faUacia  con^ 

fequentis 
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Jequefitis  in  both  j  for  certainly  the  Crown  never 
claimed  that  wild  and  laipkfs  Power  which  the 
Pope  ufurped  here  <Z^ /jffo  J  for  he  difpenfed 
with  human  Laws  in  ajU  Cafes  which  he  vras 
pleafed  to  call  Spiritval^  he  made  Provifipns  on 
all  Churchmens  Benefices  without  their  Con- 
fent,  and  thefe  and  many  more  fnch  extrava* 
Rant  Powers,  the  Courts  at  Wefiminfter  would 
lometimes  adjudge  to  be  unjuil  and  injurious  to 
the  SubjeSs. 

So  that  the  Statute  muft  be  underftood  of  all 
thofe  Things  which  the  Pope,  by  the  erroneous 
Opinion  of  thofe  Times,  was  fuppofed  lanfullj  to 
do,  and  which  he  adually  did,  though  wrong- 
fully, by  the  Sufferance  d  feveral  of  our  King^ 
having  gained  the  Opinion  and  Reputation  of 
fupreme  Head  of  the  Church. 

Tis  probable  the  Pope,  by  Virtue  of  that 
ufurped  Supremacy,  might  grant  Commiffions  of 
Review  after  Sentences  given  by  his  Legates  5 
but  'tis  certain,  that  after  H.  8.  had  re-ailumed 
the  Supremacy,^  fuch  Commiffions  were  granted 
by  him  and  his  Succeffors.  We  have  an  In-  ^ 
ranee  in  our  Books  of  one  which  was  granted 
about  3  i  Tears  after  the  Supremacy  was  con- 
firmed by  A^pt  Parliament 

My  Lord  Coke  tells  us,  it  was  in  Qoodmans 
Cafe,  which  is  reported  by  Dyer  by  the  Name  Walrond 
of  JTalrcwi  verfus  Pollard,  and  it  W9s  thusu/.  V^f^^ 
Goodman  was  made  Dean  of  JTelU  by  .King  Ed.  D^i"J'  ; 
6.  he  afterwards  took  the  Prebend  of  Wivelfcomk  *' 

held  of  the  f%rne  Church,  the  Commiflary  dfr 
the  Bifhop  of  Both  and  JTelU  deprived  him  of 
the  Deanery,  becaufe  he  could  not  be  a  Dean 
and  Prebend  fmul  Gf  Jemel  in  the  fa^me  Church, 
bom  which  Sentence  he  appealed  to  the  Arch- 

bifhop. 
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bifhop,  wiio  affirmed  it^  and  thereupon  heapi 
pealed  to  the  King,  biit  found  no  Relief,  for  the 
King  granted  the  Deanetjr  to  Turner. 

Afterwards  Aftvo  i  Marii^  fhe  granted  a  Com- 
miflion  to  the  Delegates  who  reftored  Qooiman  5 
^:  •  1^  and  after  her  Death  Turner  obtained  a  Commiffi- 

on  of  Review,  Anno  1  Elix.  by  whofe  Sentence 
be  was  reftored,  though  Qoodman  objefted,  that 
he  being  reftored  by  the  Delegates^  there  ought 
to  be  no  &rther  Appeal. 

Another  Reafon  given  by  my  Lord  Coke  td 
maintain  thefe  Ommiffions  of  Review  is.  That  the 
Pope  granted  fuch  G)mmiiIions  before  the  Sta- 
tute, and  the  King  was  not  reftrained  by  the 
Statute  5  yet  the  Words  are.  That  the  Sentence 
of  the  Delegates  Jhall  be  definitive^  and  no  far'- 
ther  Appeal  pall  be  had. , 

To  me  it  (eems  plain,  that  Cuftom  hath  ob- 
tained againft  thispofitive  Law,  and  therefore  I 
ihall  not  enlarge  upon  it,  but  proceed  to  (hew, 

I.  jyTjether  an  Appeal  differs  from  a  Writ  of 

Error  ? 
'  II.  Whether  ^tis  abated  by  the  Death  of  the  Parties^ 

or  either  of  them  ? 
III.  And  laftlyy  Whether,  a  new  Adminiftration 

can  be  granted  upon  an  Appeal. 

And  I.  Whether  an  Appeal  difers  from  a  Writ 
of  Error  ?  It  was  the  Opinion  of  my  Lord 
willough-  peeper  Egerton  that  it  did,  becaufe  by  a  Writ  of 
by  w/wi  Error  the  Judgment  is  not  impeached  until  it  is 
by  Gofdf.  ^^"^^^7  reverfed  •,  but  the  very  bringing  an 
1x9.  '  Appeal,  is  a  Sufpendon  of  the  furfk  Sentence  in 
the  Spiritual  Court. 

Now 
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NoW  with  Deference  to  his  Opinion,  I  think 
this  makes  no  Manner  ot  DifTtrence,  and  that 
the  very  Authorities  which  he  produces  to  war- 
rant his  Opinion,  prove  the  contrary. 

'Tis  true,  the  Judgment  is  not  impeached  by 
bringing  the  Writ  of  Error ^  nor  the  Sentence  by 
bringing  an  appeal :  But  as  one  is  a  Superfedeas 
to  the  Execution,  fo  the  other  is  a  Sufpenfion 
of  the  Sentence,  and  this  is  proved  by  the 
Cafe  in  the  TearBooky  which  the  Lord  Keeper 
Egerton  cited  to  prove  a  Difference  between  a 
Writ  of  Error  and  an  Appeal^  where  it  was  ad- 
judged by  the  Chief  Juftice  Brftwtfp,  and  ano-  Fht.  Khu 
ther  Judge  of  the  Conmon-Pleas,  That  if  there  J^^-  Q^"« 
is  a  Sentence  of  Deprivation  againft  a  Perfon,  *"P*^'*43 
and  he  immediately  ^pp?als  from  it,  the 
Church  is  not  void  by  that  Sentence,  but  he 
continues  Parfon  ftill  ^  for  if  it  fhould  be  re* 
verfed,  there  ought  not  to  be  a  new  Inftitutioii 
and  Induction  ^  fo  if  there  is  a  Sentence  for  a 
Divorce,  and  an  Appeal  brought,  and  that  Sen- 
tence^ is  reverfed,  there  ought  not  to  be  a  new 
Marriage. 

Now  as  a  Sentence  of  Deprivation  is  to  make 
an  Avoidance,  and  a  Sentence  of  Divorce  to 
diflblve  the  Marriage,  and  an  Appeal  fufpends 
the  Force  of  fuch  Sentences,  becauie  the  Church 
continues  dill  &11  of  the  Incumbent,  and  the 
Marriage  is  not  diflblv'd  •,  (b  the  ESkd:  of  a 
Judgment  at  Law,  is  to  have  Execution,  and 
that  is  fuperfeded  by  bringing  the  Writ  of  Error^ 
but  the  Judgment  continues  in  Force  till  re* 
verfed ;  fo  that  there  doth  not  appear  to  be 
any  material  Difference  between  a  Writ  of  Error 
and  an  Appeal 
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II  But  then  is  a  Diference  between  them  mm 
the  Death  of  the  Parties-^  for  if  the  Appellant  aies^ 
his  Adminiftrator  may  proceed^  but  if  the 
Plaintiff  in  a  Writ  of  Error  in  the  Exchequer 
Chamber  dies^  the  Writ  itfelf  is  abated,  as  appears 
in  the  Gtfes  following,  wherein  fbme  Diverli- 
ties  may  be  obfejved. 

1  Leoa         For  if  the  Appellant  dieth  ante  litis  conteftatich 
*7®*        jf^m,  which  in  their  Law  is  before  Iffue  joined, 

in  fbch  Cafe  the  Suit  is  abated^  but  not  if  he 
die  pendente  lite,  which  is  after  IfTue  joined,  be- 
2Cro.483.  came  the  Right  to  profecute  is  then  veiled  in 
the  Prodor,  and  though  the  Profecutor  ceafes  to 
hey  yet  the  Suit  continues. 

Tis  true,  by  the  Commiflion  of  Delegates 
they  are  to  proceed  between  (uch  Parties,  but 
they  have  likewife  Authority  by  that  Com- 
miilion,  to  determine  in  caufa  Adminiftratiom 
ttnd  cum  fills  incidentibm  vel  annexis  qnalitercuH' 
que,  &fc.  fiimmarie  &  jvxta  exigentiam  juris  ^  (b 
that  the  Ecclefiaftical  Law  is  appointed  to  be 
their  Rule  ^  and  neither  by  that  Law,  or  the 
Civil  Law,  is  the  Suit  abated  by  the  Death  of 
fttber  Party. 

Beiides,  where  the  Appeal  is  to  the  King  in 

Chancery,  he,  by  Reafon  of  his  original  ana  (ii* 

preme  Jurifdi£tion,  grants  a  Commiflion  to  cer> 

tain  Perfons  to  hear  it,  which  if  he  could  do 

in  Perlbn,  he  might  certainly  determine  it,  not- 

tvithftanding  the  Death  of  either  Party,  and 

by  the  fame  Reafon  thofe  Perfons  may  do  it, 

becaufe  his  Authority  is  delegated  to  them  ^  and 

Poliexftn  all  this  was  adjudged  Anno  23  Qtr.  7.  in  a  Cafe 

v^ir f     ^^^^^ Henry PoUexfen died  Inteflate,  and  Admi- 

I  Vent!"'  niftration  was  granted  to  his  Brother  Andrem  in 

133.   *    ftn  inferior  Diocefe.    Afterwards  the  fuppofed 

2  Lev.  6.  Wife 


Appeals.  83 

Wife  oi  Henry  fuggefting  btma  wtahilia,  obtaiB- 
ed  Adminiftration  in  the  Prerogative  Court.  Up* 
on  which,  Anirew  appealed  to  the  Delegates^ 
and  died,  and  Hemy  the  Son  of  Andrew  got  the 
Prerogative  Adminiftration  repealed,  and  a  pew 
Adminiftration  to  be  granted  to  him  \  and  the 
Wife  brought  a  Prohibition,  fuppoflng  the  BeU* 
gates  could  not  proceed  after  the  Death  of  An^ 
drewf  becaufe  they  had  Authority  by  their  Com* 
miffion  to  proceed  between  fuch  Parties,  which 
was  now  become  impoflible  by  the  Death  of 
one  of  them :  But  adjudged  to  the  contrary  for 
the  Reafons  before  mentioned. 

Now  this  is  different  from  a  Writ  of  Error 
in  tl^e  Exchequer  Chamber  5  for  in  fuch  Cafe,  if 
one  of  the  Plaintiff  s  in  Error  die  after  the  Re- 
cord is  certified',  that  is,  after  the  Tranfcript  is 
fent  thither,  the  Writ  is  abated  ^  but  the  Plain- 
tiff in  the  Action,  notwithftanding  fuch  Abate- 
ment, cannot  take  out  Execution  upon  the  Judg- 
ment, until  the  Tranfcript  is  fent  back  again 
into  the  Kirtg\  Bench  by  a  Remittitur. 

'Tis  true,  if  one  of  the  Plaintiff^'s  in  Error 
die  before  the  Record  is  certified,  and  if  the  Plain-  Brace 
tiffin  the  Aftion  ftiould  take  out  Execution,*^''/*' 
fiippofing  the  Writ  of  Error  to  be  abated,  this  ^ 'mcS!"** 
Execution  will  be  fet  afide  upon  a  Motion,  and  ^^g. 
a  Superfedeas  will  be  granted  quia  improvide,  &c. 
for  the  Plaintiff  in  the  Adion  ought  to  fug- 
geft  on  the  Roll,  That  one  of  the  Plaintiffs  in 
Error  is  dead,  and  then  to  move  the  Court  fpf 
^ecution. 

But  'tis  otherwife  if  one  of  the  Defendants 
in  Error  jdie  ^  for  in  fuch  Cafe  the  Writ  of  Error 
is  not  abated,  but  the  Plaintiff  may  bring  a 
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Set  ta^  againfl:  the  Executors  of  thib  dead  Mati; 
aiaudiend  Errores^  &c. 

III.  Laftljr,  The  Cmt  of  Delegates  calnrnt 
girdnt  a  nei^  AdfnifAJbration  upon  an  Appeal^  becMfe 
thej  have  a  P&tper  onl)  corrzgere^  &  ntfn  exeqm :  As 
for  Inftance,  the  Queftion  in  the  Ecclefiafticat 
Stephen-  Court  in  Tork  was,  Whether  a  Will  or  not  ? 
^°^**'/»'  And  Sentence  there  was  given  for  the  Will  5 
BuW^a  \.  ^^^  which  there  was  an  Appeal  to  the  Veh- 
^  '  ^ato,  and  that  Sentence  was  repealed,  and  they 
granted  Adminiftration  to  the  Appellant.  Af- 
terwards, upon  a  fuggefting  of  bona  notabilia^ 
the  Prerogative  G)urt  of  Canterbury  granted 
Adminiftration  to  one,  and  the  Archbiihopof 
Tork  granted  Adminiftration  to  another,  who 
gave  a  Releafe  to  the  Debtor  of  the  Intdftate  $ 
then  he  to  whom  Adminiftration  was  granted 
by  the  Delegates^  brought  an  Adtion  againft  that 
Debtor,  who  pleaded  this  Releafe ;  and  the  bet- 
ter Opinion  was.  That  the  Plaintiff  had  no 
Title  to  the  A6Kon,  becaufe  the  Adminiftration 
granted  by  the  Delegates,  was  void  for  the  Rea- 
fon  already  mentioned. 

Appurtenances. 

Appurtenances  are  Things  Q}rporeal,  belong- 
ing to  other  Things  of  an  higher  Nature, 
as  Hamlets  to  a  chief  Mannor,  Common  of 
Pafture,  Turbary,  Pifcary,  &c.  or  Lands  to  aa 
Houfe^^  they  are  alfo  Things  incorporeal;  as 
Liberties  and  Services  of  Tenants. 

I  fliall  under  this  Title  treat  only  of  Ap^ 
purtenances  Corporeal^  and  firfl  I  Ihall  obferve. 

That 


^hat  Things  may  ibe  (kid  to  be  appertaini9g  in  vmgh. 
ReiFercnce  ©nly  to  the  £xtmt  of  the  Devi^^  as  *°^ 
if  an  ancient  Houfe  is  devifed  with  the  Lands 
rthereunto  avpettainifig.  Now  if  fome  Lands 
were  pewlj  uled  with  t\^e  Houfe,  and  a  Queftion 
ihould  arife,  whether  .thoIe  Lftnds  pafs  or  not  ? 
This  is  a  QuefHop  which  relates  to  the  extent 
of  the  Devije^  and  what  or  haw  mijich  was  iq- 
tended  to  paTs  by  it, 

Things  may  alfo  be  (aid  to  be  appertaining, 
when  they  relate  to  the  Nature  of  the  Thing  de- 
yifed,  as  if  a  Mill  is  deyifed  where  there  is  no 
Water-Courfe  to  it,  in  fuch  Cafe  nothing  pafles 
)>ut  the  Stru£}ui;e  -,  but  ii  the  Teftator  after- 
wards Purchafes  a  Water-Courfe,  and  then  de- 
yifeth  the  Mill  with  the  ADpurtenances,  or  if 
he  acquire  an  Enlargment  or  bettering  the  Wa* 
«er-Gour(e,  though  but  fievly^  it  pafles  by  the 
Word  Appwt^oficfs. 

So  if  a  Man  devifes  his  Saiile^  with  the  Ap- 
purtenances, the  Qtrti  and  Stirrops  pais. 

The  Quefiions  whijch  h^vp  beep  inade  upon 
^his  Word  are, 

I.  Hov  Img  Time  a  Thing  mufi  be  ufed  mtb  ano* 
ther^  to  mah  it  fjroperh  appertaining  to  the 
thing  with  which  it  ts  ufed. 

II.  Whether^  IfOnds  wiU  pafs  by  the  Devife  of  an 
Houfe  with  the  Appurtenance^ 

I.  As  to  the  firft  of  thefe  Qneflions,  the  An- 
fwer  is  venr  ihort,  and  it  was  given  by  my 
jA)rd  Chief  Tuftice -rf»i«/oii  above  130  Years  Cro.  EHx. 
(ince,  viz.  if  Land  is  u&d  with  an  Houfe  for  '^ 
\hp  Spape  of  Ten  Tears  and  upward$  ^  it  hath  yid.6Rep. 
r  G  a  by  ^^  *•  ^^' 
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by  that  Time  gained  the  Name  of  Parcel  or 
appertaining  to  the  Houfe. 

II.  But  as  to  the  fecond  Queftion,  viz.  Jf^e- 
iber  Lands  will  pafs  by  the  Devife  of  an  Hovfe 
mtb  tbe  Appurtenances^  there  are  various  Opi- 
nions and  Judgments  in  our  Books. 
Butcher        Aftno  JO  Eli%.  The  Teftator  being  feifed  in 
fw'd'^^*"^  Fee  of  the  Manour  of  Stoneboufe^  and  of  feve- 
Goidfb.99.  r*l  Tenements  in  the  Parifli  of  H  and  alfo  of 
a  Tenement  in  0.  which  was  only  a  lien  Conus 
in  the  faid  Parifh  of  H.  and  to  which  fever^l 
Lands  did  belongs  lying  both  in  H.  and  0.  de- 
vifed  all  his  Tenement  in  0.  witb  tbe  Appur- 
tenances.   And  the  Queftion  was,  whether  the 
Lands  in  H.  which  did  appertain  to  the  Tene- 
ment in  0.  did  pafs  by  this  Will,  and  adjudged 
they  did  pafs  by  the  Word  Appurtenances. 
Chard  >«r-  ^   In  the  fame  Year  another  rerfbn  being  feiz^ed 
fus  Tuck,  in  Fee  of  an  Houfe,  and  a  Curtilage  and  Garden 
ax4!°"     *^  ^^^  ^^^^  belonging,    and  there  being  ho 
Cro.  Eliz.  ^^y  to  either  of  them  but  through  the  Houft, 
89.  he  devifed   the  Houfe  alone  without  faying 

cum  Pertinentiis,  and  adjudged  that  both  the 
Curtilage  and  Garden  palfed.    For  as  my  Lord 
1  Rulft.    i^oke  tells  us,  a  Curtilage  or  Court- Yard  is  Par- 
»»3-         eel  of  the  Houfe,  and  pafleth  with  it,  but  cer- 
tainly  there  is  not  the  fame  Reafon,  for  a  Gar- 
den, and  therefore  the  Court  doubted  as  to 
that :  But  at  laft  they  held  it  would  pals,  be- 
caufe  it  was  not  only  for  Pleafure  but  for  Ne- 
ceffity.    And  this  I  take  to  be  a  very  compre- 
hensive Reafon  for  it  takes  in  every^  Thing 
which  may  be  of  neceffary  Ufe  with  the  Houfe, 
and  yet  very  few  Things  will  pafs  by  the 
.  Word  Appurtenances^   though   they  are  of  Ne- 
^ffitj  to  thofe  who  dwell  in  the  Houfe. 

AbouV 
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Aboat  eleven  Years  afterwards  there  was  a  Yatei  >ef- 

Devife  of  an  Houfe  with  the  Jppurtenancesj  and  {^?^^' 
now  the  Devifee  was  got  beyond  the  Court  Tard  ^\[^^^ 
or  Garden^  for  he  claimed  Land  in  the  Field  by  GodUj^^. 
Vertue  of  this  devife,  and  the  Court  held  that 
he  might  have  it,  if  it  was  ufed  by  thofe  who 
dwelt  in  the  Houfe  for  the  Space  of  ten  Years 
or  more,  but  the  Houfe  being  CopjboU  and  the 
Land  in  the  Field  being  Freehold,  it  was  plain 
that  it  could  not  belong  to  the  Houfe. 

Before  any  of  thefe  Cafes  happened,   vix. 
Anno  27  JB/ix.  the  Court  made  fome  doubt,  Higham 
whether  Itfwif  would  pafs  by  the  Devife  of  an  ^^'**'*'* 
Hoafe  with  its  Appurtenances.    The  Cafe  was  Moor'an. 

thus,  I  Leon  34. 

f  The  Teftator  being  feized  in  Fee  of  an  Oodb.  40- 
Houfe  and  92  Acres  of  Land,  and  being  a  very 
illiterate  Man,  ordered  a  Scrivener  to  write 
hiis  Will,  and  direded  him  to  write,  that  bis 
Houfe  and  Lands  ihould  be  fold  by  his  Ezecu- 
tors,  and  that  the  Money  (hould  be  difpofed 
for  the  Advancement  of  his  Iflues.  The  Scri- 
vener writes  it  thus.  viz.  I  will  that  my  Houfa 
mth  the  Appurtenances  jhall  he  Jold,  &c.  and  did 
not  mention  the  Lands :  But  as  it  is  reported 
by  Leonard  and  Qodboltj  the  Court  was  of 
Opinion,  that  the  Lands  did  pa(s  by  the  Word 
Appurtenances*^  for  it  being  in  a  Will,  that 
Word  {hall  be  adapted  to  the  Intent  of  the 
Teftator.  And  yet  Serjeant  Moor  who  reports 
the  fame  Cafe  tells  us,  the  Court  would  advi& 
upon  it,  but  probably  that  might  be  upon  the 
firft  Argument. 

However  the  later  Authorities  feem  to  be 
quite  otherwife :  The  firft  I  (hall  mention  waa 
Anno  21  Jac.  |. 
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Jf.  The  Teftator  was  feized  in  Fee  of  an 
Lof!U8*«r.  Bcmfe  called  Brocks^  and  of  80  Acres  of  Land 
^iBaker,  lig^reunto  appertatfiiftg^  and  of  another  Houfc 
Goab!|y I  called  Loch,  and  being  fo  feized  made  a  Fed9^ 
*ii$ther€  ment  in  Fee  of  Brocks^  and  the  80  Acres. 
ftfortid  by  And  by  another  Feoffment  made  to  him,  he 

Kai^hT'i  ^^^  ^^^  ^^^  ^^°^®  Houfe  and  Lands  attd  40 
C<iy#r  Acres  more  by  another  Name.  And  about  ten 
Years  afterwards,  he  devifed  his  Houfe  called 
Brocks  with  aU  the  Lands  thereunto  apfertairnng 
to  his  youngeft  Son  s  now  though  he  ufed  the 
40  Acres^  with  his  Houfe  for  ten  Tears  together, 
yet  it  was  adjudged  they  did  not  pafs  by  this 
Devife  as  appertaining  to  his  Houfe,  becaufe 
they  were  conveyed  to  the  Teftator  by  anor 
ther  Name,  and  not  known  by  the  Name  of 
Brocks. 

But  the  modern  Refolutions  are  ftill  clearer, 
H^arn  yer-  j^i^^  That  by  the  Word  Appurtenances  Lands  will 
c'o^cJr.'  J^^^ps^*'  but  only  fuch  Things  which  properly 
57.  '  *  do  appertain  to  an  Houfe  ^  'tis  true.  Lands  may 
Hurt,  8  r^  appertain  to  ^iiHouJe,  but  not  fo  proper^  as 
Lit.Btp.8.  jjjajjy  other  Things  %  therefore  to  make  Lands 
pafs  they  muft  be  expreffed,  w.  with  the  Lands 
thereunto  appertaining. 
Archtr  So  where  the  Teftator  had  a  Clofe,  and  an 

neu'tlv.  "P^f^  ^"^'^  ^"  P^^^  ^f  ^^'  ^"^  a  Kilri  built 
xiu  *  wp^^n  another  Part  of  it  for  drying  Oats,  and 
alio  two  Mills  to  make  Oatmeal  adjoining  to 
>  the  Clofe  which  were  u fed  together  for  ^ve- 
ral  Years,  but  lately  divided,  and  thence  fold 
the  Houfe^  and  one  Part  of  the  C/o/^,  and  kept 
the  other  Part,  and  the  Kiln  which  he  ufed 
with  the  Mills,  and  then  devifed  the  MiUs  with 
the  Appurtenances  to  the  Plaintiff,  and  it  was 
adjudged  th^t  the  Kh  di4  not  pais ;  for  by  a 
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Grant  oicm  Honfe  with  the  Appmtenmcesj  no  other 
Thing  will  pals  but  what  proferly  ajppertains 
to  it  ^  but  'tis  otherwife,  if  a  Deviie  is  of  an  Honfe 
with  the  Land  thereunto  appertaining. 

But  Juftice  Windham  was  of  Opinion  in  this 
laft  Cafe,  that  if  it  had  been  fpecially  found 
^hat  the  Kiln  was  neceflary  for  the  Mitts^  and 
that  they  were  not  ufef ul  without  it,  the  Kiln 
might  have  paiTed  as  Part  of  the  MiUs^  though 
not  by  the  Word  Appurtenances  i  for  nothing 
paifes  by  that  Word  but  what  may  properly  ap« 
pertain,  as  a  Devife  of  an  Houfej  with  the  Ap* 
purtenancesy  the  Conduits  and  Water-Pipes^  the' 
at  a  great  Diftance  pafs,  becauie  thole  are 
Things  which  properly  appertain  to  an  Hoq&^ 

Jffent  to  a  Legacy. 

I 

A 

ASSENT  tq  9,  Legacy  or  Devife  of  Ptafr 
fonal  Things  is  a  perfea^ng  A&,  'tis  like 
an  Attornment  to  9  Grant  of  a  Reverlion,  or  an 
Admittanos  upon  a  Surrender  oi  a  Copyhold 
Eftate,  fo  th8.t  the  Executor's  Aflent  tp  «  Le^ 
gacy,  leems  neceflary  to  the  Execution  of  it  1 
and  therefore  in  our  old  Books,  -ti^  held»  that  Xtlw.?  iK 
if  a  Devifee  of  Goods  and  Chattels  take  them  ^y\ 
without  the  Delivery  of  the  Executor,  he  may  *^^ 
have  an  A£don  of  Trefpafs  againft  him. 

It  was  formerly  held,  that  the  AiTent  of  the 
Executor  was  not  neceflary  to  a  Specifck  Lega- 
cy of^any  Good?  or  Chattels  :  But  the  Law  is 
now  otherwife,  for  if  the  Legatee  might  take 
the  Thing  itfclf  without  the  Afleait  of  the  Exp- 

cutor,  it  miglii  inbje£t  him  to  a  Hevqftmt,  in 
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Cafe  there  (hould  be  Debts  owing,  and  this 
without  any  Fault  in  him. 

But  though  the  Alient  of  the  Executor  is  lb 
very  neceilary  to  the  due  Execution  of  a  Lega- 
cy of  Goods  in  general,  yet  'tis  not  of  that 
Force  or  EfBcacy  as  to  make  a  Legacy  good, 
which  in  its  fell  is  void  ^  as  for  Inftance. 
Bransbie       An  Executor  having  a  Term  for  Years  as 
G^'^nth     J^^<^^j  devifed  it  to  a  Strattger  and  made  his 
Pi?Comr  Son  Executor  and  died,  the  Stranger  entred  by 
52J.        the  Affent  of  the  Sottj  and  afterwards  he  as  Exe- 
cutor to  his  Father  entred  upon  him,  and  ad- 
judged lawful  \  for  the  Deviie  was  void  to  the 
Stranger  J  becaufe  an  Executor  cannot  deviie 
what  he  hath  as  Executor,  it  being  in  fuch  Cafe 
for  the  Ufe  of  the^  Teftator,  and  by  Confe- 
^uence  the  Devife  is  avoid  5  and  if  fo,   the 
Affent  given  to  a  void  Devife  muft  be  alfo  void, 
and  it  fhali  never  endure  as  a  new  Grant,  but 
only  as  an  Affent  to  the  Thing  devifed. 

Neither  is  the  Executor's  Affent  neceffary  to 
a  Devife  of  Lands,  for  the  Devifee  in  Fee  or  in 
Ta\l,^  or  Jot  Life  or  Years,  of  Lands,  may 
enter  into  the  fame  without  his  Affent,  infor 
much,  that  if  the  Heir  enter  before  him,  the 
Devifee  may  enter  and  eje£l;  him. 

'Tis  agreed,,  that  the  Aflent  of  the  Executor 
is  neceffary  to  the  due  Execution  of  a  Legacy 
of  Goods  and  Chattels,  but  there  feems  to  he 
fome  Difference  as  to  this  Matter,  between  a 
Devife  of  the  Ufe  of  fuch  Chattels,  to  one  who 
is  likewife  made  Executor ^  and  a  DeviCe  of  the 
Ufe  thereof  to  a  Stranger^  and  after  his  Death 
to  another ;  for  if  the  Executor  poffeffes  him- 
felf  of  thoie  Goods  and  ufeth  them,  this  will 
not  execute  the  Deyife  over  hini  in  Remainder 

without 
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V^ithout  his  Aflent  •,  but  if  the  Deviifc  is  to  » 
Stranger  and  not  to  an  Executor^  in  fiich  Cafe, 
if  the  Executor  deliver  the  Goods  to  the  Stran-^ 
ger  to  ufe  them  during  his  Life^  this  MjiU  be 
a  good  Execution  of  the  Legacy  to  him  in  fo- 
mainder  ^  fo  that  after  the .  Death  of  the  Strang 
ger^  he  in  Rmaipd^  may  feife  and  detain  the 
Goods  wherever  he  finds  them. 

I  (hall  conclude  this  Title  by  ftiewing,  that 
an  Aflent  to  a  Devife  may  make  the  Executor        , 
himfelftake  as  Devifee,  for  where  the  Tefta- ^d',^ 
tor  was  poffefled  of  a  Term  for  Years,  and  de-  fys  Mil- 
vifed  the  feme  to  his  Daughter  for  fo  many  ^^^^j 
Years  as  Ihe  Ihould  live,  Remainder  to  Jobn  ^*'^^ 
HoUoway^   and  made   his  Daughter's  Hufband  '^^* 
Executor  and  died,  after  whofe  Death  the  faid 
Executor  declared,  that  if  his^Wife  was  dead 
hisEftatein  the  Lands  was  ended,  and  that  it  ^**  Garret 
remained  to  the  HoUowojes  i  adjudged  this  was  ^'l^^^^ 
a  fufficient  Declaration  to  make  him  take  the 
Terni  as  Devifee  in  Right  of  his  Wife,  and  if 
he  had  not  made  fuch  Declaration  he  might 
have  taken  it  as  Executor  ^  lb  that  now  he  held 
it  only  during  the  Life  of  his  Wife,  but  might 
have  otherwife  held  it  during  his  own  Life. 

Jffets. 

TH  E  Word  is  derived  from  the  French  Afez^ 
in  Latin  Satis^  and  fignifies  that  there  is  ^  ♦«^- 
enough  left  by  the  Deceafed  to  difcharge  that  ^^*'y- 
Lurthen  which  is  caft  upon  his  Executor  or  Heir, 
as  well  to  fatisfy  his  Debts  9»to  pay  the  Lega- 
cies by  him  bequeathed, 

Aflets 
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JJfetSp 
JiSkts  are  of  two  Sorts : 

Jf.  (i.)  AJfets  fnter  mains. 
(2.)  AJfets  by  beffent. 

JSfftts  if^cr  mahf  is  where  the  Teftator  dlef 
^debted,  leaving  fufficient  to  his  JE;cecutor  tp 
difcharge  hem  hi^  De))t8  and  Legacies. 

And  becaufe  there  have  been  many  Queftioni; 
^ade^  what  ihall  be  aqco^ipted  A0ets,  an4 
what  not,  I  {hall  mention  the  Refolutions  on 
either  Side  as  I  find  them  difperfed  in  our  Books. 

( I .)  And  frfi  fpbaf  JhaU  be  accmpted  AjfeU.    • 

In  the  old  Books  'tis  held,  that  if  a  Maty 

hath  a  Term  as  Executor  and  afterwards  he 

pjiirchafeth  the  Inhritafice,  the  Term  (hall  not 

be  extindt,  but  (hall  remain  as  AJfets. 

So  where  a  Perfon  covenanted  with  the  Te- 

"!2  /a^''^'  ftator  to  make  him  a  Leafe  for  Years,  and  the 

sheiiejr'i    Tcftator  died  before  the  Leafe  was  made  tp 

Ci/>,iRep.  him,  and  afterwards  it  was  made  to  his  Execu- 

S^'  *•       tors  3  now  tho'  the  Term  commenced  in  their 

Tiine^  yet  becaufe  the,  Covenant  was  made 

with  their  Tefiator,  and  by  Vertije  thereof  the 

Eftate  was  granted  to  his  Executors^  the  Term 

ihall  be  Aflets  in  their  Hands. 

This  agrees  with  Juftice  ITalmJleys  Opinion 

y  Bep.87.  in  Corbetts  Cafe,  viz.  That  if  an  Executor  fijrr 

render  a  Leafe  for  Years,  which  h^  had  as  Exe* 

cutor  to  him  who  hath  the  Reverfion  in  Fee, 

tho'  the  Term  is  extind  as  to  him  in  Rever- 

IJon,  yet  it  fhall  remain  Ailets  in  the  E^eqi* 

tof  as  to  Creditors  and  Legatee^,  ^n^  that  ^hq 

Law 
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Law  was  the  fafne  if  the  Executor  himfelf  haa 
purchafed  theReVerfion. 

So  where  the  Teftator  was  poflefled  of  Leafes  Chimbec^ 
for  long  Terms  of  Years,  and  devifed  the  fame  !.**"*|*** 
to  Ms  Wife  for  Life,  then  to  his  eldeft  Son  for  ^Zh^^ 
Life,  and  to  the  Heirs  Male  of  his  Body,  and  i  ch.  Rqp- 
died,  owing  feveral  great  Debts,  and  leaving  *T^ 
his  Wife  Executrix,  fhe  proved  the  Will  and 
paid  fo  much  of  the  Debts  as  the  Stock  did 
Amount  unto,  and  then  AjfenU  to  the  Devife 
of  the  faid  Leafes,  and  died,  leaving  one  Croft 
her  Executor,  who  articled  with  the  Plaintiff 
to  fell  the  Leafes  to  him  ^  it  was  infifted  by 
the  Defendant,   that  by  this  Devife  and  the 
Affent  of  the  Executrix,  the  Leafes  were  vefted 
in  him  in  Remainder,  and  could  not  be  diveft- 
ed  by  the  Sale  of  Croft  her  Executor,  but  ad* 
judged,  that  the  Leafes  fhould  be  Ajets  in  his 
Hands  notwithftanding  the  Aflent  di  the  Ete- 
cutrix,  and  that  Croft  fhonld  convey  purfuant 
to  the  Articles  ^  but  that  if  after  lucn  Affent 
the  Son  had  fold  the  Leafes  for  a  valuable  Con- 
flderation,  the  Sale  had  been  good,  becaufe  he   ^ 
had  a  good  Title  in  Law,  and  the  Purchafer 
ihould  not  be  defeated  by  this  'truft  for  the 
Creditors.,  &e  Banes  Ca/^. 

Where  a  Mortgage  is  made  for  a  Term  far 
Tears^  the  Equity  of  Redemption  is  AJfets^  and 
fb  is  a  ^  Leafe  made  to  attehd  the  Inheritance.      ♦  2  ch.' 

+But  if  a  Leafe  is  made  rendringHent  to  the  k«p-  ^sti 
Leflbr  his  Heirs  and  Afligns,  and  his  Executor  ^^^f  *' 
received  the  Rents   feveral  Years  after   the 
Death  of  the  Leffor,  this  Ihall  not  be  Aflets,  ( Harconrt 
becaufe  it  belonged  to  the  Heir.  >«y«^ 

II  Money  decreed  in  Chancery  hy  Reafon  of  any  ^^"9'^' 
Executorfhip,  Money  arifing  by  Sale  of  Lands  ,  b^^ojI 

by  7^, 
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by  Executors  fhall  be  AfTets,  and  fo  {hall  Da* 
mages  recovered  by  an  Executor,  pro  bonis  afpor^ 
tx  H.6.35,  tatis  in  vita  Teftatoris.  In  the  old  Books,  'tis  held, 
that  if  an  Executor  Merchandize  with  the  Goods 
of  the  Teftator,  the  Encreafe  Ihall  be  Affets, 
and  this  agrees  with  the  late  Relblutions  in 
Equity,  (vi%)  if  the  Executor  lends  the  Tefta- 
K&tclifFe    tor's  Money  and  receives  Intereft)  that  ihall 
>erfit$       be  Affets  •,  'tis  true,  there  are  fome  Cafes  to 
^  ch^Re    '^^  contrary,  becaufe  the  Executor  is  not  bound 
^^j/    ^*  to  lend,  and  if  he  doth,  'tis  at  his  Peril,  there- 
fore, as  he  is  to  bear  the  Lofs,  fo  he  ought  to 
receive  the  Profit,  but  the  contrary  Opinion 
now  prevails. 
Dyer  208.      Upon  pUne  admimjbravit  pleaded,  the  Plain- 
tiff replied  Affets,  die  impetratioms  brevisy  and 
the  Evidence  was,  that  at  that  Time  a  Sum 
of  Mony  (to  the  Value  of  the  Debt)  was  brought 
into  the  prerogative  Court  to  be  delivered  to 
the  Defendant  as  Executor,  &c.  wbich  in  Faft 
was  true,  but  the  Executor  proved,  that  on  the 
fame  Day  the  Court  ordered  the  Money  to  a 
Creditor  of  his  Teftator,  yet  the  Plaintiff  re- 
covered^ but  my  Lord  Dyer  tells  us,  it  was 
by  a  nanow  Pinch,  fbr  the  Defendant  might 
have  helped  himfelf  by  fpccial  pleading. 
jLeon-ga.      If  the  Mortgager  pays  the  Money  to  the 
Heir  of  the  Mortgagee,  he  fliall  not  take  it  as 
Heir,  but  as  Executor,  and  it  ihall  be  Affets  in 
.  his  Hands. 
Whatfiatt      As  to  this  Matter  I  find  that  a  Releafe  made 
^^^h^    by  an  Executor  (hall  not  prejudice  the  Qre- 
j^jL  ^  ditors  fo  as  to  extinguifh  the  Affets,  as  for  In- 
Reieai^.     ftance : 

1 3  Leon.       II  An  Executor  was  fued,  who  pleaded  riens  in 
^'*         fa  mainSf  the  Jury  found  that  one  became  bound 

ta 
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to  his  Teftator  in  a  Bond  of  looL  for  Vtt-^ 
*  f  ormance  of  Covenants,  which  afterwards  were 
broken  ^  and  that  the  Executor  put  the  Bond 
in  Suit  and  pending  the  Adion,  fubmitted  him* 
felf  to  an  Award,  and  the  Arbitrators  award* 
ed  the  Obligor  to  pay  to  the  Executor  70 1,  and 
that  he  fliould  releafe  the  Bond,  which  was 
done  ^  but  yet  the  Executor  was  adjudged  to  be 
anfwerable  for  Ailets  to  the  Value  of  the  Bond, 
vrhich  was  1 00 1,  for  tho'  he  was  compelled  to 
make  the  Releafe,  yet  it  was  his  own  A£k  to 
fubmit  to  the  Arbitration. 

Debt  Upon  Bond  due  to  the  Teftator,  this  ^^^  3^- 
is  not  AfTets  in  the  Hands  of  an  Executor  till  re- 
covered, becaufe  ^tis  but  a  Cbofe  in  A3ien  \  but 
if  the  Executor  releafetb  the  Debt  the  Addon  is 
gone,  which  is  very  true  ^  but  tl^e  Debt  is  then 
Ailets  in  his  Hands  to  the  whole  Value  of  the  HoU  66. 
Bdnd,  for  the  Releafe^  is  as  good  Satisfadion  in 
Law,  as  an  a£tual  Satisfadion  would  have  been  $ 
becaufe  the  Law  intends  the  Executor  would 
not  have  made  a  Rdeafe  without  a  full  Recom-  Godb.  29? 
pence  and  Satisfa&ion  from  him  to  whom  it 
was  givenu 

It  might  be  otherwife  where  the  Certainty  of 
the  Sum  releafed  doth  not  appear,  for  in  (uch 
Cafe  'tis  Ukewife  uncertain  what  the  Executor 
might  have  covered,  if  he  had  not  releafed  ^ 
but  if  it  doth  appear  or  can  be  proved  how 
much  \vas  due,  it  is  Aflets.  I  Xighley 

Therefore  where  the  Debt  is  certain,  as  'tis  ^f/"' 
always  on  a  Bond,  a  Releafe  of  that  Debt  makes  ,  ^„^f ' 
it  Ailets  in  the  Hands  of  the  Executor,  and  fo  1 38.  cn: 
it  was  adjudged  Anno  16  Eliz*  viz,  an  |)  Admi*  Eiiz.  43. 
hiftrator  durante  minore  Mate  of  an  Infant  Exe-  ^  ^^^'^^ 
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cuter  received  600  due  to  the  Teftator,  the  q^^  ^^. 

Infant 
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In&nt  Czecator  came  of  Age  and  then  lie  pKov- , 
ed  the  Will,  and  relealed  the  Adminiftrator  of 
all  A£tion8,  and  in  an  A6lion  of  Debt  brought 
againft  the  Executor  it  was  adjudged,  that  ib 
much  as  he  releafed  being  certain,  (hall  be 
Ailets  in  his  Hands  ^  becaufe  he  hath  given 
away  that  which  might  have  been  Aflets,  and 
it  fhall  be  intended  that  he  hath  received  Sa- 
tisfa&ion  from  the  Adminiftrator  to  whom  the 
Releafe  was  given. 
G^oisjbdtt     In  fome  Cafes  Goods  Ihall  not  be  Aflets  till 
Mintitt   ^fccovered  and  in  the  adual  Pojfefian  of  the  Exc- 
ftcoyired.  cutor  or  Adminiftrator  i  and  in  fome  Cafes  'tis 

otherwife,  to  give  Inftances  in  both. 
Bethel!  Judgment  was  had  againft  one  Vaugban  ^  then 
yerfw  he  made  a  fraudulent  Qift  of  his  Goods  to  his 
Jr  Elk!  Daughter,  who  by  Vertue  of  this  Gift  did  give 
^o.  the  Defendant  Authority  to  take  and  difpofe 
wenxji.  the  Goods  to  his  own  Ufe,  which  he  did,  and 
a  And.  then  he  got  Adminiftration,  and  a  Set  fa.  was 
''7^*  brought  againft  him  as  Executor  to  Vaugban,  to 
have  Execution  on  the  faid  Judgment,  who 

J)leaded  reim  inter  maines^  and  this  Matter  being 
bund  fpecially,  the  Plaintiff  had  Judgment; 
for  by  the  Defendant's  intermeddling  with  the 
Goods,  tho'  he  was  not  a  lawful  Executor  at 
that  Time,  yet  he  became  Executor  defon  Tort^ 
and  a  Creditor  hath  Eledion  to  fue  him  as  fuch, 
or  as  Adminiftrator,  he  might  fue  him  as  Exe- 
cutor de  fon  Tort  5  becaufe  the  Gift  to  the 
Daughter  bein^  void,  ftie  could  give  him  no 
lawml  Authority  to  take  them,  therefore  he 
became  a  Trefpafler,  and  they  were  Aflets  in 
his  Hands,  and  the  fubfequent  Adminiftration 
did  not  purge  that  Trefpafs  :  But  if  the  Goods 
had  been  taken  from  the  Inteftate  in  his  life- 
time^ 
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liine,  tlieh  they  are  hot  Aflets  till  recfovered  and 
In  the  Pofleffion  of  the  Adminiflrator. 

So  where  the  Plaintiff  as  Executor,  and  the  HoWVjr 
Defendant  fubmitted  theihftlves  to  an  Award,  ^^^ 
and  the  Arbitrators  awarded   tlie  Defendant  to  xUv.id^ 
pay  the  Plaintiff  300  I    A  Creditor  of  his  Teffa-  x  Venu 
lor  attached  this  Money  iii  the  Defendant's  Hands  ***• 
iis  due  to  the  Teftator  ^  'tis  triie;  it  would  have 
been  Aflets  if  the  Executor  had  received  or  re- 
covered it,  but  not  otherwife,  and  To  not  attach- 
able as  a  Debt  due  to  the  Teftator  tempqre  thoiiis. 

The  following  Cafe  is  where  Goods  have  beed     ' 
adjudged  Aflets,  tho'  they  were  never  in  the  tot 
iefdon  of  the  Executor,  and  it  was  thus: 

/.  Thfe  Teftator  made  Jf^.  N.  Execuior  dvraf^e  chandlW 
ininore  Atate  of  tt  B.  and  made  the  faid  R.  B.  Eie-  ^^  . 
cutor  when  he  caitie  of  Age,  and  it  happened  fon^ijtoili 
that  fomeof  the  Goods  were  in  the  adual  Poflef-  Abr.  j2X4 
(ion  of  the  faid  ff.  N.  after  the  Execi^tor  came  of  Hob.  i«|« 
foil  Age,  arid  after  he  took  upon  him  the  Eiecu- 
torfliip,  yet  thofe  Goods  ftiall  be  AfTetS  in  the 
Hands  of  R.  B.  the  Executor,,  tho'  he  htwtt  had 
Ihe  Poflefllon  of  them,  becaiife  he  might  haVe  re- 
covered bv  Trover  againft  ^.  N.  it  he  would.  , 

If  the  Cbligee  die  Iilteftate,  aiid  the  OrditldrjT 
fliould  commit  Adminiftration  to  the  Obligor^  the 
t)ebt  is  esdinS  by  the  Grant  of  Adfninlftratioii, 
but  yet  it  ftiall  be  Aflets  in  the  Hands  of  the  Holjidii^ 
Adminiftrator  to  fetisfy  Creditors,  becaule  the^-^'* 
Ordinary  had  no  fower  to  difcharge  the  Debt.      ,  ^^xU 

II  The  Law  is  the  fame  if  the  Obligee  himfelf  Abr.  ^lA 
tnakes  the  Obligor  Executor,  the  Debt  is  exiitiB  II  «  R^u. 
W  the  Will,  but  it  ftiall  remain  as  Aflets  to  Cr^i-  ^^''  ^^^^ 
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Ptfi^#  of  .  There  have  hem  fame  nice  DifiinStcfts  made  te 
]^^^fC^^n^  fig  perfonal  Eftate  where  the  Tejfator  both 
D9bh.       devifed  his  Lands  for  Payment  of  bis  Debts ^  and  this 

is  done  in  Favour  of  the  Heir : 

X  Roll.         f  The  Teftator  devifed  his  Lands  to  be  fold  by 

.  Abr,  920.  jf,  j^^  foy  the  Payment  of  his  Debts  and  Legacies, 

and  made  the  faid  JT.  N.  his  Executory  and  died,  it 

was  adjudged  that  the  Money  received  by  him 

upon  the  Sale  fhall  be  Afets-^  but  where  the 

Land  is  deviled  to  be  fold  by  his  Executor  and 

others^  there  the  Money  arifing  by  fuch  Sale  fhall 

riot  be  Aflets,  becaufetfcy  are  notentrufted  with 

it  as  Executors* 

Shaw  But  where  a  Devife  is  of  Lands  to  his  Executor 

HuncJy     *^  fell,  and  with  the  Money  arifing  by  fuch 

1  Roll.'  Sale,  and  with  his  pprfonal  Eftate  to  pay  his 
Abr.920.  Debts,  there  the  Money  received  by  the  Sale 
Hardres  ftiall  be  AlFets,  fo  'tis  if  Lands  were  devifed  to  he 
405-        fold  by  his  Executors. 

2  vcnr.  If  Lands  are  devifed  to  be  fold  for  Payment  of 
349-         Debts  and  Legacies,  and  the  Rejidue  of  the  per^ 

fonal  EJlate  is  given  to  the  Executor  after  Debts 
and  Legacies  paid,  yet  that  perfonal  Eftate  fhall 
be  Aflets,  and  applied  'to  the  Payment  of 
Debts  as  far  as  it  will  go,  and  the  Land  fhalli 
be  charged  no  farther  than  is  neceflary  to  make 
up  what  remains  unpaid,  and  this  is  in  Favour 
ot  the  Heir. 

Where  the  Ancefior  entered  into  Bonds  and  dies 
feifed  of  Lands  in  Fee  which  defcend  to  his  /feiV, 
the  Lands  are  chargeable  as  real  Aflets  to  fatisfy 
his  Debts,  and  this  is  called  Ailets  by  Defcent ; 
and  the  Law  was  formerly,  that  if  the  Hdr  alien 
the  Land  before  the  Bond  was  put  in  Suit^  the  < 
Debt  was  loft:. 

But 
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But  now^  by  the  Statute  ^&  /^W.&  M.  cap. 
14.  the  Heir  Ihall  be  anfwerable  by  an  Action 
of  Debt  to  the  Value  of  the  Land  fo  fold,  a^d 
Execution  (hall  be  taken  on  a  Judgment  obtained 
againft  the  Heir  in  fuch  Adlion  to  the  Value  of 
the  Land  as  if  the-  Debt  was  his  own  \  but  the 
Land  which  is  bona  fide^  fold  before  the  Action 
brought,  fhall  not  be  liable  to  the  Ea^ecution. 

It  hath  been  a  Queftion  whether  an  Equity  of  T^^^ot 
Redemption  by  the  Heir  of  the  Obligor  was  Affets  ^^j^^  ^^ 
in  his  Hands,  to  fatisfy  a  Debt  claimed  by  the  j^chjlll. 
Executor  of  the  Obligee,  but  it  hath  been  decreed  148* 
that  it  is  AfTets. 

And  fo  is  a  Leafe  to  attend  the  Inheritance,  ^  ch.  iRep* 
and  fo  is  an^  Advowfon,  and  it  fhall  be  recovered  '^*- 
after  the  Rate  of  one  Shilling  for  every  Pound 
or  Mark  the  Church  is  worth,  i  hji.  374. 

If  a  (Bejlui  que  Trvji  dies  and  leaves  a  Truft  in  19  Car.  ou 
Fee  to  defcend  to  his  Heir,  this  fhall  be  Aflets  ^P»  ?• 
by  Defcent,  and  the  Heir  fhall  be  liable  for  the 
Debt  or  Obligation  of  his  Anceftor,  as  if  the 
Eftate  had  defcended  to  him  in  Poffeffion,  which 
was  not  fo  before  this  Statute,  for  even  in  Equity 
a  Truft  of  Lands  was  not  AfTets  •,  and  for  this 
we  have  a  notable  Cafe  about  1  %  Years  before 
the  making  the  Statute,  as  for  Inftance : 

Ralph  Allen  purchafed  Lands  in  his  own  Naiw  ^nntt 
and  in  the  Name  of  one  Hammond^  but  the  Truft  "^^^     , 
to  Hammond  was  not  eipreffed  in  the  purchafe^^*'*^ 
Deed,  afterwards  Allen,  and  his  Son  becamje  bound 
for  a  Debt  of  William  AlUn^  and  after  the  Death., 
of  all  the  faid  Parties  the  Daughters  and  Co-heirs 
of  Ralph  upon  a    Bill  in   Equity  againft  the 
Heir  of  Hammond^  had  the  Land  decreed  to  be 
conveyed  to  them  by  the  faid  Heir  in  Perfor- 
mance of  the  Truft. 

Hi  Then 


Tlien  fihaotlier  Bill  was  brought  By  tlie  Credi- 
tors againft  the  faid  Co-heirs,  to  have  the  Land 
made  liable  to  the  faid  Debt  as  Aflets  in  Equity  \ 
but  tho'  the  Heir  of  the  Truftee  was  decreed  to 
convey  to  them,  yet  it  was  farther  decreed  the 
traft  Lands  fhould  not  be  Aflets. 

Dyer  jffl,  Xhe  Obligor  bound  himfelf  and  his  Heirs,  and 
had  Iflue  two  Sons,  and  died  ^  the  eldell  Son  en- 
tered oB  the  Lands,  and  died  without  IlTue,  then 
the  yoiingeft  Son  entered  ^  and  in  an  Adion  of 
Debt  brought  againft  him  upon  this  Bond,  it  was 
adjudged.  That  he  Ihould  be  charged  with  Aflets 
as  Heir  to  his  Father,  notwithftanding  the  inter- 
mediate Defcent  to  his  elder  Brother. 

^74t  piO,      Ifext  I  Jhall  mention  fome  Cafes^  wherein  It  hath 

^JjHs.        ^^^  adjudged  what  Jhall  not  he  Apts  in  the  Hands  of 
'        an  Executor  or  Adminiftrator. 

And  firft  'tis^  held,  That  a  Debt  upon  Bond 

Owcxt3^.  due  to  the  Teflator,  is  not  Aflets  in  the  Hands  of 
the  Executor  till  recovered,  becaufc  'tis  but  a 
Chofe  in  A3ion  \  but  if  the  Executor  releafes  the 
Debt,  then  'tis  Aflets,  becaufe  he  hath  determined 
the  Adlion. 

XeUw.62«  So  where  the  Teftator  pawned  Goods,  and  his 
/  Executor  paid  to  the  Value  and  kept  them,  which 
he  might  do  lawfully,  becaufe  the  Property  be- 
came altered  by  Way  of  Retainer,  the  full  Value 
being  paid,  and  therefore  fuch  Goods  {hall  not 
be  Aflets  in  his  Hands. 

Dyer  jtfi;  Likewife  where  the  Teftator  made  a  Leafe  of 
an  Houfe  and  Implements,  rendering  Rent  to 
him,  his  Hrfr J,  and  Affigns,  and  died,  the  Execu- 
tor received  the  Rent  feveral  Years  afterwards^ 
8nd  all  this  was  found  fpecially  in  an  A£tion  of 
Dfebt  brought  againft  the  Executor,  wherein  the 
IflTue  was  Aflets  ot  not,  and  the  Verdi^  concludes. 


4[fets.  loi 

&  fic^  the  Pefeqdant  ^bad  Aflets  5  .but  adjadged. 
That  the  Rent  t)elonged  to  the  Heir,  and  the 
Word  &  jic  was  void, 

Xhe  Teftator  aj^ointed  certain  Lands  to  be  Germin^f 
fold  by  his  Executor,  and  the  NJoijcy^^rifing  bjr  P^'g* 
tlie  Sale  to  be  diftributed  amongft  his  Daqgliters,  t^nsr  i 
4Phen  they  Jhall  accomplijh  tJjejr  4^^, of  2 1  Teart  j  the  Leon  aajf* 
Executor  fold  the  Lands  ^   acjjudged.  That  the 
Money  fhall  .not  Be  Aflets  in  his  Hands  in  thjC  . 
niean  tipie  to  fatisfy  the  Debts  of  the  TCeftatorj^ 
becaufe  'tis  limitted  tp  a  particular  Ufe. 

A  Reverfion  in  .I;ee  expedant  upon  gn  Efhitc  5  R^p.  ^. 
Tail  is  not  A(fets,  becaufe  'tis  in  the  Power  of  u.  2  Roill 
the  Tenant  in  Tail  to  bar  it  when  he  will,  ^  *^*P-  "9- 
but  after  the  Eftate  Tail  is  fpent.  'ti?  then  be-  \^^^[\ 
,cpme  Aflets.  •  5  MoT 

jf.  ^  K  had  Iflue  R.  and^S  ^nd  conveyed  Lands  157. 
to  the  UCq  of  himfelf  for  Life,  Remainder  to  R  ^^V,^^ 
in  Tail  Male,  Reipa^nder  to  his  own  right  Heirs,  £(.^224. 
^en  K.  died,  ?nd  thp  ReverJ[ibh  .defcended  to  /?.  f  KeUow 
who  died  feifed  \  then  the  Reverfion  defcended  to  W»' 
his  Son,  who  died  alfo  without  liTue,  fo  tfeat  the  ^^Tv  286 
Tail  wasfpent^   tl^en  S-  the  youngeft  Son  qf  /C.  gMod.25j' 
entered  5  ?nd  it  w;as  adjudged,  That  thefe  Lands         * 
ftia]l  be  Aftets  to  anfwer  the  Debt  of  his  Father, 
and  the  fole  Queftion  was,  Why  he  fhould  be 
cjiarged  as  Heir  to  his  Father,  without  naming 
the  interQiediate  Deicent  .to  hi$  elder  Brother  and 
^ephew. 

tt  a  Copyhold  d^efcends  to  an  Heir,  this  {hall  4  Rep.  22. 
fljall  not  be  Aflets,  becaufe  'lis  an  Inheritance  *»• 
created  by  Cuftom,  and  the  Common  Law  dire£ts 
tlie  Defcent  ^  but  not  that  it  (hall  have  any  other 
collateral  Qualities  which  do  not  concern  fuch 
Ibefcent,  and  whiph  pther  Injieritancgs  at  Com- 
B?on  I^w  bayp,  / 

H  ?  IJhaU 


/ 


102^  Ajfets} 

I  jhall  conclude  this  Title  with  fome  Cafes  re- 
lating to  Pleadivgj  and  other  Matters  pertinent  to 
it. 

j4jfumpjity  in  which  the  Plaintiff  declared,  that 
the  Defendant  being  poffeffed  of  a  Term  for 
Years  as  Executor  to  If.  R.  who  owed  Money  to 
the  Plaintiff,  in  Confideration  that  the  Plaintiff 
would  defer  the  Payment  till  Michaelmas  next,  he 
(the  Defendant)  promifed  to  pay  it  ^  upon  non 
ajjumpft  pleaded,  the  Plaintiff  had  a  Verdift,  and 
clT*'  ^P°^  ^  ^^^^  ^^  Error  brought,  the  Error  afligned 
s'Rep.  94.  w^s,  that  the  Plaintiff  had  not  averred  in  his  De- 
daration  that  the  Defendant  had  Affets  *,  but  ad- 

Cotting.  i^^g^^  ^^^t  ^^  ^^^^  "°^»  becaufe  it  fhall  be  in- 
ton  yerfus  tended  that  he  had  Affets,  and  that  the  Teftator 
Huiett,s.p.  would  not  leave  a  greater  Charge  upon  his  Exe- 
Cro.  Eiiz.  cutor,  then  he  would  leave  wherewithal  to  dif^ 
^^'  charge  it. 

.  The  Teftator  devifed,  that  luch  Lands,  nam- 
ing them,  Ihould  be  fold  by  his  Executor,  and 
the  Money  arifing  by  fuch  Sale  fhould  be  diflri- 
buted  amongft  his  Daughters.    The  Lands  were 
fold,  and  the  Money  was  in  the  Hands  of  the 
s^Leonit^  Executors  ^  adjudged  it  Jhall  not  be  Ajfets  in  their 
Gecring**  Hands  to  pay  the  Teftator's  Debts,  becaufe  they 
C^.        were  devifed  to  a  particular  Purpofe. 

Afumpjtt  againft  an  Executor,   who  pleaded  a 

Bond  of  40  /.  given  by  his  Teflator  to  7f^.  R.  yet 

unpaid,  and  that  he  had  not  Affets  ultra  5 1  to 

fatisfy  that  Debt.    The  Plaintiff  replied,   that 

the  Bond  was  for  40 1,  conditioned  for  the  Pay* 

ment  of  20/.  on  a  Day  not  yet  come  •,  and  upon  a 

l^mmon  Demurrer  to  this  Replication,  it  was  adjudged  ill, 

Fowke  /    becaufe  the  Plaintiff  did  not  alledge,  that  the 

3  Lev. V7.  Defendant  had  Ajfets  ultra  20I  for  if  he  hath  not, 

then  he  is  not  bound  to  ^ay  the  Plaintiff's  Debt^ 

due 
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ilue  to  him  upon  fimple  G)ntra£l,  before  a  Debt 
upon  Bond  pajrable  at  a  Day  to  come. 

ff.  A  Man  made  leveral  Executors  living  inKeUw.51;' 
leveral  Counties,  one  of  them  poflefled  himfelf 
df  all  the  Goods,  and  the  other  had  nothing,  yet 
he  cannot  plead  phne  adminlftravit^  for  Auets  in  Richard- 
the  Hands  of  one  Executor  is  fo  in  both  •,  and  ^  "^f^^"  ' 
the  Jury  in  one  County  may  find  Aflets  in  ano-  5  rcd^s. 
ther  County  ^  becaufe  'tis  the  Finding  which  is  2  cro.  56. 
Matter  of  Subftance,  and  the  Place  is  but  Surplu- 
lage  :  For  if  the  Defendant  plead  plene  aimintfira- 
pit  adExcefier^  the  Jury  may  find  Aflets  in  Jr^iiwi, 
iFor  'tis  a  Thing  tranfitory,  tho'  it  hath  been 
Ipmetimes  doubted,  for  my  LordDjfcr,  Anno  28  Dyer3o.«. 
H.  8.  tells  us,it  was  but  lately  fo  adjured  5  he  tells 
us  farther,  this  muft  be  perfonal  Aflets,  and  not 
Aflets  of  Lands  where  Debt  is  brought,  againfl: 
the  Heir,  Dyer  271.  5. 

Debt  againft  an  Executor,  who  pleaded  plena  Manv^-yw 
adminijlravit  ^  the  Plaintiff  replied  Aflets,  die  Ex-  Adami, 
bibitionis  BzUa,  viz.  23  OSobris^  which  was  the      "^^^' 
firft  Day  of  Michaelmas  Ttxm:^  now  if  it  appear, 
that  the  Bill  was  not  filed  till  fourteen  Days  after- 
wards, or  within  the  Term,  whatever  the  De- 
fendant had  in  his  Hands  and  paid  within  that 
Time,  and  before  the  Bill  filed,  if  it  was  paid  in 
difcharge  of  a  Debt  in  equal  Degree,   fhall  be 
Aflets. 

An  EndiJI)  Bill  was  brought  againfl:  an  Execu-  cioogh 
tor  to  dilcover  AfTets,  the  Defendant  demurred,  >rr»' 
becaufe  it  was  broijght  before  any  Suit  commen-  J^l^^i, 
ced  at  Law  i  for  ifTuch  Suit  had  been  brought,  ,,^J. 
the  Defendant  might  have  confefled  the  Debt,  or 
have  paid  it,  but  by  this  Means  he  may  be  dou-        , 
My  vexed. 

H  ^  Where 


/ 

J  04  Avertneut. 

Pard  ye9'  Wjicrc  an  Exceutor  is  fued  upon  ^  Promift  to 
{'crod'i  P^y  a  Legacy,  the  Plaintiff  need  not  aver  that 
Bqc^th  ^^-  he  had  Affets  at  the  Time  of  the  Promife  pade, 
y^rJUi  for  it  fliall  be  intended  he  had,  otherwife  he 
Crompton  ^ould  not  have  made  the  Promife. 
6^r$  p.  "^  ^^^"  ^?  ^°  ^k^  fipding  of  thp  Jury,  (viz.)  Debt 
tiJU«f/iJ  was  brought  againft  an  Executor  for  300 1.  an4 
Ridford,  Aflets  Were  found  to  200  ^  and  Judgment  fby 
'  ^^\  ^h^  i?laintiff,  th^the  (hould  recovpr  de  ponis  Tefia- 
^«»?  fo*    j^^'y^^  a,j(l  lipon  a  Writ  of  trror  th^t  Judgment 

was  affirmed. 
^^^^  But  if  the  Jury  had  not  found  tp  what  Vqlue^  it 

su^'nfFe     ^^^  ^^^^  ^^^^ '      '  ^^  ^^^  AiTets  generally,  with- 
/^oii/^    ^"t  faying  to  what  Vahe^  is  void,    |)ecaufe  the 
Jlep,  214.  Plaintiff  ought  to  recover  only  acprdinp  to  the 
Aflets  found,  which  muft  bp  certain 

'So  where  \\%  found  jjiat  an  Hqr  hfid  fevera^ 
Lands  arid  Tenemeitis '  by  Deftent, '  "*tis  void,  be- 
caufe  it  may  be  true,  and  yet  the  Defendant  may 
fiave  no  Aflltis,  for  a  Reyerfipn  expeftant  upoi^ 
ah  Eftate  Tail  is  HTenemttt^  and  yet  that  is  nof 
jvirets. 

\4^^ftes.    S^t  Executor  of  Executor. 

4vi(rmeft*j  P¥  Pf  4  ^^0,     See  Pofle^ 

tit,  Defcription. 

AV^nnept$  have  been  allowt^  tp  fapply  ^ 
Defied,  and  to  take  away  Surplufages  in 
Wills,  I  fhall  give  fom.e  Inftances  in  both.        " 
,  l^onjs-      And  firft  to  fupplya'Defea  -,  ff  The  Teftator 
'gLeoijV  deyifed  his  Lands,   and  yet  his  Kamewas  not 
11^104.  j^  ^i^g  xyhole  Will  5   but  by  an  Averment  of  his 

iJfame,' and  Pristjf  that  it  wasi  his  Will,  it  was 
held  Ip  b?  good.  '  f    ^        / 


I 


Averm^nh  lb  j 

TheT^ftator  devifed  Lands  to  tU  Hehrs  o/OodUt}! 
W.N.  BndiheCletkvnote  to  W.  N. and  Us  Heirs^ 
this  may  be  helped  by  an  Averment,  becaufe  his 
Intent  is  written,  and  were :  But  if  the  Deviie 
£ad  been  to  W.  N.  and  bis  Heirs^  and  the  Clerk 
had  >yntten  to  the  Heirs  of  W.  N.  in  fuch  Cafe  an 
Averment  would  not  have  made  it  good  to  W.  N. 
becaufe  'tis  not  in  Writing,  which  the  Statute  re« 
quires  all  Wills  to  be  j  fd  that  an  Averment  ma^ 
be  allo^ved  to  take  away  a  Surplufage,  bijt  not  to 
encreafi  that  which  is  defcftive. 

So  wher/s  the  Teftator  devifed  ieveral  Mannors  Ltri 
io  hi?  Son  in  Tail,  Remainder  to  Thomas  Cbeyney  CheyneyV 
in  Tail,  upon  Condition  that  be  or  they,  or  any  ^'    g^. 
^  them  JhaU  not  aliens  adjudged,  That  no  Pyoof       ^     ' 
Miall  be  allowed,  or  any  collateral  Averment  out 
of  the  Will,  whether  the  Teftator  intended  by 
thofe  Words  to  reftrain  Thomas  Chejnejy  and  ta$ 
Hfirs  of  his  Body  only. 

fever  fince  this  Cafe  of  my  Lord  Cbeyney  it  Molinen 
^ath  beien  iconftaritly  held,'  That  there  cannot  be  '^fi^/ 
any  Averment  to  add'  any  Thing  to  ^  Will  by  ^^*"*^ 
Words  Dehors^  nor  to  abridge  it  by  any  Condition  *      '^^* 
added  thereunto  by  fuch  Words  \  for  all  Wills  (as 
already  hath  been  obferved)  muft  be  in  Writing, 
and  to  aver  any  Tiling  which  cannot  be  coUedlS 
out  of  the  Words  of  the  Will,  makps  Part  of  it 
in  Writing,  and  Part  not. 

therefore,  where  the  Teftator  deytfed  Lands  J^^JV/*^ 
to  his  Wife /<?r  Life  generally^   this  cannot  tie  a-  4*Re^4.^, 
verired  to  be  for  bfr  Jotntnre^  and  in  Bar  of  her  dud  in 
Dower,   becaufe  a  Devife  imports   a  Confide-  v'ernon'f 
ration  in  it  felf,  and  an  Averment  Ihall  not  be  ^'^^^ 
allowed  to  any  otljer  Ufe  than  what  appears  in 
the  Will  ^  that  is,  no  Averment '(hall  be  taken 
put  of  t}ie  Will,  which  cannot  ^  collected  tq 


fotf  Avermenf. 

be  the  Teftator's  Intent  ty  the  JTords  in  the 

Will  it  fclE 
Lawrence      And  fo  it  was  held  in  a  late  Cafe,  fwx.)  in 
r?J*       Dower,  the  Tenant  pleaded.  That  the  Hufband 

SurSl.  °*^^^  ^  ^^^h  ^^^  devifed  the  Lands  to  the  De- 

"     ^^    mandant  during  her  Widowhood,  and  averred  this 

Hiras  in  Recompence  of  her  Dower  5  but  it  was 

adjudged)  that  no  fuch  Averment  could  be  made, 

for  there  was  nothing  like  it  in  the  Will. 

'Tis  true,  if  the  Devife  had  been  to  her  for 
Trovifon  and  Maintenance ^  tho'  the  Word  jointure 
had  not  been  in  the  Will,  it  might  have  been 
averred  that  it  was  for  her  Jointwe^  becaufe  'tis 
confiftent  with  the  Words  of  the  Will. 

So  a  Devife  to  his  Son  John,  and  he  hath  two 
of  that  Name,  it  may  be  averred  which  he  in- 
tended, for  it  cannot  be  rppugnant,  becaufe  one 
John  is  written  in  the  Will. 
chaloner       The  Teftator  had  iffiie  two  Sons  and  a  Daugh- 
-Pirfm       ter,  and  he  devifed  his  Lands  to  his  youngeft 
Bowyer,    Son  in  Tail,  ^Remainder  to  the  Heirs  of  Tjis  eldeft 
2  iieo»70.  Son,  and  if  he  die  without  Iffue,  Remainder  to 
his  Daughter  and  her  Heirs-,  the  youngeft  Son 
died  without  Ifliie  in  the  Life-time  of  the  eldeft  j 
adjudged,  That  the  Iffue  of  the  eldeft  fhall  not 
take  by  this  Devife,  becaufe  he  himfelf  could  not 
take  by  the  Name  of  Heir  in  the  Life- time  of 
his  Father  5   whereupon  he  produced  Witnefles, 
who  proved  on  Oath,  That  the  Teftator  declared 
his  Meaning  concerning  his  Will,  (viz.)  That  as 
long  as  his  eUeft  Son  had  any  IJfue,  his  Daughter 
Jhould  not  have  the  Land\  but  this  Proof  was  re- 
|e£ted. 

See  Stead  verfus  Verryer  Pojlea. 
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Authority^  anft  no  luterefl  by  a  Devife. 

See  Sak  of  Lands. 

See  Executors  Rigbt  exchjtve^  Sec 

See  Legacy  furviving. 

See  Darnel  veffus  Vjpiej. 

UNder  this  Title  I  (hall  mention  fuch  Cafes 
wherein  it  hath  been  adjudged,  That  the 
Devifee  had  only  an  Autborityy  and  no  Intereft  in  ^Ch^t- 
fhe  Thing  devifed,  and  where  he  had  an^^  Intereft  Jf^^  ^^ 
as  well  as  an  Authority.  Profiu  * 

Where  he  had  only  an  Authority  without  an  Inte^ 
reflj  and  that  is  generally  by  a  Devife  in  fuch  Words 
as  thefe^ 

ff.  A  Devife  to  another  to  have  the  difpofng^ 
feitivg^  letting^  and  ordering  of  his  Land^  fo  to  re* 
ceive.  Jet  and  kt  it,  fo  a  Devife  to  his  Son,  but 
that  his  Wife  Jhould  take  the  Profits,  &c.  fb  where 
the  Devife  was,  That  his  Executor  Jhould  have  the 
Overfigbt  and  Dealing  of  all  his  Land -^  thefe  Words, 
and  fuch  like,  give  the  Devifee  an  Authority  on- 
ly, and  no  Intereft. 

As  for  Inftance,  Anno  28  H.  8.  Gftui  que  Ufe  T>ytt%63; 
devifed.  That  R.  B.  fhould  have  as  well  the  Go- 
vernment and  Ordering  of  his  Children,  as  the 
difpofingj  fetting,  letting,  and  ordering  his  Land  j 
adjudged,  this  was  an  Authority,  and  no  In- 
tereft, and[  that  he  could  not  fell  the  Lands^ 
for  that  could  not  be  any  vi^eU  ordering  for  his 
Children. 

A  Devife  of  his  Land  to  his  Son,  but  That  Ks  aLeonin 
Wife  Jhould  take  the  Profits  thereof  till  he  come  ^/|,V°mS 
Age  I  this  is  only  an  Authority  to  take  the  Pro-  5'.'  g%' 

fits   ^  '   ' 


}0^  Author hy;,  and  n» 

lits  till  that  Time  *,  and  if  (he  die  before  her  Son 
is  of  Age,  that  Authority  is  determined,  other- 
wife,  ii  he  had  devifed  the  Profits  of  the  Land  to 
her  till  that  Time. 
Wgott          A  Devife  to  an  Infant  in  Tail^  and  that  one 
oSifli     ^^fi  ^^^^^  ^^v£  ^"^^  Overfigh^  of  his  Will,    and 
€ro.  Eliz.  ftiould  have  the  Education  of  his  Son  until  of 
678.     ^    Age,  and  to  receive^  fet,  and  let  it  for  him  j   ad- 
judged, That  this  Overfeer  had  no  Intereft,  but 
9B  Authority  only  to  let  at  Will^  for  he  cannot 
make  a  Leafe  for  Years  in  hi^  own  Name,  nor  in 
the  Name  of  the  Infant. 
Camnter       Devife  of  Land  to  his  ^x\  when  he   fhould 
inltifm       come  to  the  Age  of  24,   ani  a  Portion  to  his 
^itnt,     Daughter  when  fhe  Ihpjuld  come  to  2  2,  and  that 
Y^nTt  ^^^  Executor  fliould  have  |6^  Overfghtani  Dealinjf 
ftramAM  of  all  his  Lands  and  Goods  until  his  Childreii 
come  to  thp  afprefai^  Ages :  The  Ejcecutor  made 
a  Leafe  of  the  Lands  at  Will,  rendering  Rent 
at  fjady-Da)  and  Michaelmas^  the  iSon  died  before 
Lady-Day  \  adjudged.  That  by  thefe  Words  the 
]^f  ecutof  had  no  Mani^r  of  Intereft,  but  an  Au- 
thority only,  and  the  Eftate  was  iij  the  Son  by 
Deicent. 
Sooth -wr-       So  where  the  Teftator  was  feifed  in  Fe;e,  an4 
iJV^JJ^j  devifed  the  fienti  and  Profits  to  his  JTifef^  Life, 
Cm  Allen    ^^  ^^  P^^*^.  h  k^^  Executors  into  her  flartds^  without 
5  Vi^A.^l.  the  intermedling  of  the  Hufband.    The  Quefti- 
}pi-         on  wa^,  Whether  the  Executor?  had  any  Intereft 
ty  this  WiH  ?  that  is,  Whether  it  was  a  Devife 
to  them  during  the  Life  of  the  Wife?   It  was. 
faid,  Thatilnce  the  Statute  of  Wills,  the  Law 
never  conftrued  a  Freehold  to  pafs  by  fuch  Words 
without  an  apparent  Neceffity-,  and  here  is"  no- 
thing given  to  them,  and  'tis  no  Confequence^ 
f  hat  bec^ufe  they  are  to  fay^  therefore  they  mu(]: 
-    *"      '  "    '         •  "  '      ■'■'     •    have* 


inter efi  bjf  a  Devife.  it^ 

fiaVe  no  Eftate  in  the  Land  \  and  of  tbiis  Opini- 
on  was  the  Chief  yuftice  Ho/t,  (viz.)  That  tlie 
Executors  had  no  Interefl:,  for  that  would  be  to 
raife  an  Eftate  to  them  by  Implication,  to  con- 
tradift  an  exprefs  Eftate  devifed  to  the  Wife  for 
Life  •,  but  two  Judges  were  of  another  Opinion, 
(vix.)  That  the  Intent  of  the  Teftator  would  be 
better  fulfilled,  if  the  Words  carried  an  Intereft 
to  the  Executors  during  the  Life  of  the  Wife,  be- 
caufe  the  Will  being  penned  againft  the  Huiband, 
he  would,  by  fuch  G>nftru&ion,  have  nothing  to 
do  with  the  Land. 

There  are  likewife  feverdl  Cafes  where  the  Devifee 
hath  nqt  only  an  Antboritj^  but  an  Interefl:  by  the 
Iftlls  as  a  Devife  that  his  Executor  (hould  have 
the  Ijfues  and  Profits  of  his  Lands,  till  his  Son  and  tyytt  ito: 
Heir  come  of  Age^  to  the  Intent  that  they  fhould  ^^^'/^^ 
pay  his  Debts  and  Legacies,  and  educate  his  Ghil-  £^^^f 
dren,  and  made  two  Executors,  and  died  ^  one 
of  the  Executors  died,   the  Survivor  made  his 
Executor^  and  died  ^  adjudged,  That  the  Execu* 
tor  of  the  furviving  Executor  may  poflefs  him- 
felf  of  the  Profits  till  the  Son  comes  of  Age,  be- 
caufe  his  Executor  had  an  Interefl:  by  the  Devife, 
and  not  only  a  bare  Authority. 

So  where  the  Teftator  was  poflefled  of  a  Term  HtU 
for  99  Years  of  a  Manrior,  &c.  and  devifed  it  '^^^'^ 
to  his  Wife  for  Life,  to  fet,  let,  or  make  Eftates  out  i^^^il 
of  it  J  in  as  ample  Mangier  as  he  himjelf  might  if  Abr.  l6u 
Uvingj  during  the  f aid  Term  of  her  Life,  Remaia- Suksjiy* 
der  in  Tail  to  his  Daughter  •,  the  Widow  made  a 
Leafe  of  a  Tenement,  Parcel  of  the  Mannor  for 
99  Years,  if  three  Lives  fhould  fo  long  live  ^  it 
was  objedled  this  was  not  a  good  Leafe  againft 
the  Daughter,  becaufe  the  Mother  had  no  Au- 
thority by  the  Will  to  difpofe  of  any  Part  of  the 

Eftat« 


i  10  Authority^  and  no 

Eftate  but  during  her  mn  Life  •,  for  if  fhe  had, 
then  fee  might  deftroy  the  Remainder  to  the 
Daughter,  which  was  never  intended  by  the  Te- 
ftator  5  but  adjudged.  That  the  Leafe  was  good  j 
for  if  fee  had  no  Authority  but  to  make  Leales 
for  her  own  Life,   then  the  latter  Words  of  the 
Will  were  in  vain,  and  void,  therefore  it  feall 
be  intended,  that  he  gave  this  Power  to  his  Wife, 
to  make  Leafes  for  Years  determinable  upon  Lives 
Where  it  was  cuftomary  fb  to  do,   and  that  by 
Poflibility  his  Daughter  might  have  it  afterwards  j 
but  as  this  Cafe  is  reported  by  Stiles^  the  Court 
was  divided. 
Courthope     So  where  a  Devife  was,   That  his  Executor 
yerfui       feould  receive  the  Profits  and  Iffues  of  his  Land 
Stw*"'  *^^^  ^^^  Children  feould  attain  their  refpeftive 
^'  ^^'  Ages  of  2 1  Years,  the  Refidue  to  his  Son  when 
he  feould  be  of  that  Age  ^  the  Executor  made 
his  Wife  Executrix,  and  devifed  that  fee  feould 
difpofe  the  Profits  according  to  the  Will  of  the 
firft  Teftator  •,  adjudged  good,  becaufe  it  was  an 
Intereft  vefted  in  the  Executor. 
Dyer  331.     The  Teftator  devifed  feveral  Legacies,    and 
the  Refidue  of  his  Goods  to  his  Wife,  whom  he 
made  fble  Executrix  to  difpofe  for  the  Payment  of 
his  Debts  ^  fee  married  again,  and  that  Hufbana 
made  his  Executor,  and  died  ^    adjudged.  That 
the  Widow,  and  not  the  Executor  of  the  fecond 
Hufband,  feall  have  the  Goods,  becaufe'  fee  had 
no  Intereft  in  them  by  the  Will  of  her  firft  HnC 
band  as  to  herfelf,  but  only  for  Payment  of  h» 
Debts. 
Smith  But  where  the  Devife  was.  That  if  Elizabeth 

Havens  "his  Wife  thinks  good  to  bring  up  his  Children, 
Cro.  Eiiz,  and  to  find  them  Neceffaries,  that  then  fee  feal( 
2ja.        have  his  Land  till  his  Son  comes  of  Age  •,  the 

Wife 


interefl  by  a  Devije.  1 1 1 

tiTife  died  before  the  Son  was  of  Age^  adjudg'd. 
That  this  is  not  only  a  Confidence,  but  an  In- 
terefl:, and  tied  to  a  Condition  to  educate  his 
Children- 

Devife  of  Lands  to  his  Daughter  and  her  Heirs  Haider 
when  {he  comes  to  the  Age  of  18  Tears^  and  that  yerfm 
his  Wife  JI)ould  take  the  Profits  in  the  mion  time^prth  Bl*cklram 
videdfie  find  the  Daughter  at  SchooU  the  Queffion  ^^J[  g-  ^ 
was.  Whether  this  Truft  of  the  Education  of  the  ,  Brownt 
Daughter  was  a  perfbnal  Limitation,  lb  as  the  79.  s.  c. 
Wife  fhould  not  have  the  Profits  any  longer  than 
fhe  educated  the  Daughter  •,  and  adjudged.  That 
it  was  not,  but  a  plain  Term  given  to  the  Wife 
who  married  again,  and  it  accrued  to  her  Hu& 
band  j  for  the  Education  of  the  Child  was  not 
fuch  a  particular  Privity,  but  it  might  be  per- 
formed by  any  one. 

So  where  the  Teftator  devifed  that  R.  B.  fliould  Gorew/it 
take  the  Rents  and  Frcfits  of  his  Lands  for  fit  chjRtf,Q8 
teen  Tears  in  Truft  to  my  his  Debts,  and  npon  -^ 

other  Trufts,  &c.  and  devifed  the  Rc^due  of  his 
Goods  and  Chattels  to  the  faid  R.  B.  whom  he 
made  Executor ;  all  the  Debts  were  paid,  and 
the  Trufts  performed,  and  there  was  an  Over- 
plus of  the  fifteen  Years-,  it  was  infifted  that 
It  fliould  go  to  the  Heir,  for  being  raifcd  out  of 
the  Inheritance,  it  (hall  attend  it  when  the 
Truft  is  performed  ^  but  decreed.  That  an  Inte-- 
refi  ^afled  by  this  Devife,  and  that  the  Refidue 
was  in  the  Devilee,  who  was  Executor^  and  not 
in  the  Heir. 
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Bail  hy  'S^eemoii 

T  IS  generally  true,  that  an  Eiccutor  cahtiot 
be  compelled  by  Law  to  put  in  Bail  to  utt 
Adion,  beoiufe  he  is  fued  in  aut&r  droit  \  but 
there  are  (bme  Cafes  wherein  'tis  othetwife,  w^hich 
I  fhall  mention  in  their  proper  Places. 

JJaccap.      Butfirft,  I  fliall  recite  the  Statute  3  Jac.  Cap. 
8.  by  which  'tis  enaSed,  That  Execution  Jhall  not 
he  ftaid  upon  any  Jfrit  of  Error^  for  reverfing  a 
yudgment  in  an  ASion  of  Vebt^  or  upon  any  Contraff, 
unlefs  the  Pbintijf  in  Error  enter  into  a  Recognixanc^ 
vitb  two  Sureties,   to  the  Perfon  who  bath  obtained 
fucb  Judgment^  and  in  double  the  Sum  to  profecute  the 
Writ  of  Error  vntb  EfeS^  and  to  pay  the  Debt  if  the 
Judgment  jhaU  be  affirmed. 
GbUfm.        About  nine  Years  after  the  making  this  Sta* 
yirfut        tute,  an  ASion  of  Debt  was  brought  againfl:  aii 
Piatt.   2    Executor,   who  pleaded  ^  phne  admimftravity  and 
'^^  ^       it  was  found  for  the  Plaintiff,  and  Judgment  ac- 
cordingly.    The  Defendant  brought  a  Writ  of 
Error,  and  adjudged  that  he  fhould  not  put  iil 
BaiU  for  though  the  Words  of  the  Statute  are 
general,  viz.  that  Execution  (hall  ilot  be  ftaid  od 
a  Judgment  in  an  ABion  of  Debfy  yet  that  miift 
be  underftood  in  an  Action  of  Debt  brought 
againft  the  Party  himfelf  upon  hii  Bond,  or  for  hii 
own  Debti  but  where  the  Judgment  is  Special, 
viz.  that  Execution  fliall  be  hzd.de  bonis  Teflatorh^ 
and  Damages  only  de  bonis  Propriis,  'tis  not  rea* 
ibnable  that  the  Party  fliould  find  Sureties  to  pay 
the  whole  Condemnation  Money  out  of  his  own 
Eftate. 
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The  fame  Point  was  adjudged  in  Sir  Henry^^^'    ^ 
mUmaf sCak.  ^4f^2f 

But  if  an  *  Executor  ie  fonTott  is  fiicd,  he  muft  59.  Lit/ 
put  in  Bail.  R«p.  a. 

The  IjLaw  was  formerly  the  fame,  where  a  *  ^"* 
rightful  Executor  was  fued  in  an  inferipr  Court,  nJI^^* 
and  afterwards  removed  the  Caufe  by  Habeas hit^  Si. 
Corpus :  But  the  Pradlice  is  now  4:  altered,  becaufet  Caftic 
if  Bail  fhould  be  allowed  in  fuch  Cafes,  it  would  Vjf^' 
encourage  Aftions  to  be  brt)ught  againft  Kiecu-  sid!^4ig. 
tors  in  inferior  Courts  on  Purpcfe  to  hold  them  iLcv.268. 
to  Bail, 

So  iikewife  where  an  ^  Executor  is  charged  **« *m*3- 
with  ^  Devajl^it,  he  (hall  put  in  Bail  |,^^"- 

As  for  Inftance,a  ++  Set  Pac  was  brought  againft  ft  i'it«- 
ah  Adminiftrator  upon  a  D&vafta'oit^  and  a  Judg-  ^^liiiam* 
ment  de  bonis  Propriis,  he  brought  a  Writ  of  Error,  rr^"* 
but  was  obliged  to  put  in  Bail  before  he  had  asid?''68. 
Snperfedeas  j  for  though  'tis  true,  that  he  fhall  iuv?24f . 
not  put  in  Bail  where  the  Charge  is  againft  him 
i^  boms  Tefiatoris  only,   becaufe  the  Suit  is  in 
oMter  droit  \  yet  'tis  as  true  where  the  Judgment 
and  Execution  (hall  be  de  bonis  Propriis^  as  in  a 
falfe  Plea,  or  in  a  Devaflavit^  f^^e,  ui)0n  a  Writ 
of  Error  brought  by  an  Executdr,  he  (hall  put  in 
Special  Bail,  becaufe  the  Suit  in  fuch  Cafes  is  occa- 
lioned  by  his  own  Aft,  and  fo  'tis  *become  a  Suit 
againft  the  ]Ezecutor  himfelf 


^ 


Bafiard.     Devife  to  him.  Sec  Intention. 

.  A  S  by  the  Statute  18  Eliz.  Cap.  3.  the  Parents 
jTjL  of  Baftard  Children  may  be  compelled  to 
make  Provifion  for  them  ^  Co  the  Law  allows, 

I  that 


1 1 4  Baflard.     Demife  to  him. 

♦  PerkTit.  that  fuch  Parents  by  ^  Deed  executed  in  thtir  Life- 

TU^Dc^^*  time,  or  by  their  laft  t  Wills,  may  give  ordevifc 

vift  94T    their  Land  to  their  Baftards. 

tBradtl        The  Year-Book  39jEi?.  3.  11.  is  cited  in  ft  Sir 

lib.  2.       Moyk  FificVs  Cafe,  where  'tis  held  by  T&orp,  who 

|6Rcp*6  .  ^^^  ^^^^  a  Judge  of  the  Common-Fleas^  and  after- 

^*  wards  Lord  Chancellor,  that  if  a  Baftard  is  ccm- 

moftly  known  and  reputed  to  be  the  Son  of  R.  M.  that 

a  Remainder  limitted  to  him  by  the  Name  of  the 

3  Leon48.  gon  of  R.  M.  IS  good. 

/  If  a  Man  has  feveral  Children,   and  one  of 

Moor  10.  ^]^^j^  jg  ^  Baftard,   Serjeant  Moor  tells  us,    the 

Law  is  clear.  That  if  he  grants  all  his  Goods  to 
his  Children,  the  Baftard  Ihall  take  nothing  by 
fuch  Grant  ^  but  he  puts  a  ^dre^  Whether  he 
,  ftiould  not  take  by  a  Will  of  his  reputed  Father  ? 
But  'tis  dear  that  he  might  take  by  his  Mother's 
Will  by  that  Name,  becaufe  he  is  known  to  be 
the  Child  of  his  Mother. 
Dyer  323.  So  a  Devifp  to  the  Ufe  of  yane  lis  Daughter^ 
and  to  the  Heirs  of  her  Body,  which  Jane  was  a 
Baftard.  My  Lord  Dyer  puts  a  ^dre  to  it  5  but 
it  being  referred  to  him  and  to  Juftice  Manvoody 
they  were  both  of  Opinion,  that  the  Law  was 
clear  this  was  a  good  Devife  of  the  Land  by  the 
Intention  of  the  Teftator,  to  which  Opinion  Ju- 
ftice Catline  and  the  other  Judges  agreed  ^  (b  that 
^sre  in  MQor^  Whether  a  Baftard  fhall  take  by 
the  Name  of  Child  by  the  Will  of  his  reputed 
Father,  is  well  refolyed. 


Bona 


Ill 


Bona  ^otabilia; 


TH  E  Perfbn  who  at  the  Time  of  his  Deaths  ste  Repeal 
had  Goods  or  Debts  owing  to  him  in  any 
other  Diocefe,  or   peculiar  Jurifdidion  within 
that  Province,  befides  the  Goods  in  the  Diocefe 
where  he  die4,  amounting  to  ;  I.  or  upwards,  it 
faid  to  have  JBond  Notabilia  ^  and  in  fuch  Cal^ 
the  Probate  of  his  Will,  or  granting  Adminiftra- 
tion,  belongs  to  the  Archbiflliop  of  the  Province 
where  he  died  5  but  by  the  Canons  of  Aiifj  Tames,  C*n.9i,9^ 
this  Ihall  not  prejudice  the  TurifdiSion  of  thofe  . 
t)iocefes,  where  by  Compoution  or  Cuftom  Bona 
Jt^otabilia  are  valued  at  a  greater  Sum,  as  'tis  in 
London,  where  by  Compoution  Bo^a  Notabilia  are  ^^^^  3a^» 
to  be  to  the  Value  of  1 0  2. 

Before  thofe  Canons,  it  was  not  material  to 
what  Value  the  Good  were  in  each  Diocefe,  for 
let  that  be  what  it  will,  the  Metr6foltta,n  had  Ju-  *<=>^*7-*®* 
rifdidion^  but  now  theValuemuft.be  5L  ex- 
cept Goods  which  the  Party  hath  in  a  Journey  \ 
and  the  Regifter  of  the  inferior  Court  is  to  in&rni 
the  Apparator  of  the  Prerogative  once  a  Month, 
what  Executors  or  Adminiftrators  have  been  dif^  • 
miffed  to  that  Court  for  Incompetency  of  Jurif 
didion  below. 

And  by  the  93d  Cawon,  the  Prerogative  Court  is 
not  to  cite  Men  ex  Officio,  unleft  they  know  they 
left  Bona  Notabilia. 

Now  fince  Bona  Notabilia  may  conflft  in  Goois 
and  Debts,  I  fhall  mention  fuch  Queftions  which 
have  been  made. 

I  2  I.  Concern- 


iiS  Bona' Notabilia. 

L  Coficermng  Goods. 
II.  Concerning  Debts. 
IIL  Concernivg  the  JurifdiSim  of  the  Archbifiops 

to  grant  Adminifi  ration. 
IV.  Some  Pleadings  in  Cafes  where  there  are  Bona 

l^otabilia. 

Comtefmng      AtiA,  I.  Concerning  Goods^   the  Queftion   was, 
G9ods.       Whether  a  Leafe  might  fall  under  that  Denomi- 
nation ?   For  it  a  Man  hath  Goods  to  the  Value 
of  5 1,  in  one  Diocefe,  and  a  Leafe  in  another, 
this  is  a  Chattel  5  yet  if  'tis  to  that  Value,   it 
I  Roll,      (hall  make  Bona  Notabilia^  tnough  'tis  not  proper- 
Abr.  909.  ly  Moveables  or  Goods. 

Cwcirmng  XL  As  to  Debts  'ti%  Certain,  That  Money  ow- 
Dehtt.  £ng  on  Bond  is  a  Debt  •,  but  then  if  the  Party  die 
Inteftate  in  one  Kocefe,  and  leave  the  Bond  at 
the  Time  of  his  Death  in  another  Diocefe,  the 
Qieftion  hath  been  to  whom  the  Right  of  grant- 
ing Adminiftration  doth  belong,  and  *tis  held  it 
doth  belong  to  the  Archbifhop,  becaufe  the  Debt 
is  where  the  Bond  is,  and  not  where  the  Inteftate 

died' 
Bynn  >er^     j^s  for  Inftance,  the  Inteftate  died  in  Lancajhire, 

Cro^Eiu!  ^^^"^"6  a^  ^^^  Time  of  his  Death  a  Bond  in  Low- 
47a.  *^  ^^»>  ^he  Bifhop  of  Chefter  granted  Adminiftrati- 
N07.  s^  on  to  C.  who  releafed  the  Debt.  The  Archbilhop 
;ranted  Adminiftration  to  the  Plaintiff^  who 
)rought  an  A6):ion  of  Debt  againft  the  Defendant 
upon  this  Bond,  and  he  pleaded  the  ReUafe  ^  but 
adjudged  no  Bar,  becaufe  the  Debt  is  where  the 
Bond  was,  and  therefore  the  Prerogative  Admini- 
ftration is  good  ^  *tis  true,  if  the  Debt  had  been 
on  a  Contrad,  it  follows  the  Perfon  to  whcmi  'tis 

due 
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due^  and  then  the  firft  Adminiftfation  had  been 
good. 

So  where  one  Daniel  a  QoldJmUb  had  fcveral  i>y«'  39S* 
Eftates  both  in  Ettglavd  and  Ireland^  and  died  In- 
teftate  at  Dunfiable  in  Bedfordjbir^e^  his  Son  ob- 
tained Letters  of  Adminiftration  of  the  Arch* 
bifhop  of  Dublin,  and  releafed  a  Debt  due  to  his 
Father  on  a  Bond  from  one  Luker^  a  Merchant 
in  Jfaterford  in  Ireland,  fuppofing  the  Bond  was 
imade  there  •,  but  it  was  made  in  London,  and  al- 
ways remained  there.  The  Widow  afterwards  ob- 
tained Adminiftration  of  the  Archbifhop  of  Can- 
terbwf^  and  fued  Lviker  here  on  the  Bond^  who  ^ 
pleaded  the  RfiUafe,  but  adjudged  againft  him.       ^  ^^^^ 

To  the  like  Purpofe  is  the  Cafe  between  ^  Lvnn  y^fia^ 
and  Dodfon,  viz.  a  Man  entered  into  a  Bond  in  Dodfon, 
London^-  and  the  Obligee  carried  it  to  Tork,  and  »  R®*^ 
there  died,   Adminiftration  (hall  be  granted  by  ^*''*  ^^* 
the  Arch  bifhop  of  Tori,  where  the  Bond  was  at 
the  Time  of  the  Deatb  of  the  Obligee  •,   for  it 
fhall  be  accounted  a  Debt  where  it  was  when  he 
died,  and  not  where  the  Bond  was  made.    The 
like  was  adjudged  Amto  1 7  Jac.  viz.  That  Debts 
on  Bond  fhall  make  Bona  Notabilia,  nor  where 
the  Debtor  or  Debtee  lives ,  but  where  the  Bonds 
we. 

By  which  Cafes  it  appears,  that  Debts  owing  xrow- 
to  the  T'^ft^tor  make  Bona  Notabilia,  as  well  a$  bri(3ge 
Qojpds  in  Polfeflion^  and  that  there  is  a  Difte-  '^^fi^ 
Knee  betweeji  Debts  on  Bonds  and  Specialties,  J^^Jl^ 
and  Debts  on  fimple  Contraft.    That  Bond-Debts  Abn  909 
make  Bona  Npfabilia  wherje  jthe  Bonds  or  o|ther  Spe- 
cialties are,   at  the  Tiipe  of  the  Peatb  of  the 
Obligee,  and  not  where  he  dwell?  pr  dies  5   but 
that  Debts  qji  fimple  Contrad  make  Bona  Nota- 
bilia  in  that  County  where  thp  Pebtoy  dwells. 

I  3  By 
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By  a  late  Statute  'tis  ena^ed.  That  the  Salary^ 
4^  s  Usages,  or  Pay,  due  to  any  Perfon  for  Work  done  in  the 
Anna       j^eenspofh  or  tar  is,  Ihall  not  be  accounted  Bwa 

Notabilia. 
cfaVnro'     IIL  A%  to  the  JurifdiSion  of  the  Archbijhop  to 
Xati>e  Ad'  ||.^^j  Admim^ratim  where  there  are  Bona  Notmlia 
^'         in  ftveral  Diocefes  \  it  is  to  be  obferved,  that  in 
fbrmer  Times  the  feveral  Ordinaries  granted  (e- 
veral  Adminiftrations,  in  Refped  of  the  Good) 
of  which  Perfons  died  poflefsa  in  their  feveral 
Diocefes^  but  this  wa^  found  to  be  inconveni* 
ent,   becaufe  the  Creditors  were  compelled  to 
bring  feveral  Adlions  againft  the  refpeftive  Ad- 
miniftrators -,  and  therefore  by  Compofition,  or 
fome  other  Agreement,  which  is  now  run  out 
into  a  Prefcription,  the  Right  of  granting  Ad- 
miniffaration  in  Iticfa  Cafes,   was  vefted  in  the 
Metropolitan. 
I  Roll-  If  a  Man  hath  Bona  Notabilia  in  England  and 

poftea^°^*  If ^/<i»i,  and  dieth  Inteftate,  in  fuch  Cafe  feveral 
Adminiftrations  fliall  be  granted  by  the  Arch- 
biihops  of  Canterbury  and  Dublin  \  but  then  he 
jnuft  have  Bona  Notabilia  in  feveral  Diocefes  in 
each  of  their  Provinces,  otherwife  it  ought*  to  be 
granted  by  the  Ordinary  where  the  Goods  are, 
and  not  by  the  Metropolitan.    And  for  this,  my 
Lord  RolU  cites  the  Cafe  of  the  Irijh  Merchant  in 
Dyer  ^0%.  laft  mentioned. 
So  where  a  Man  dies  in  one  Diocefe  without 
1  Roll,      any  Goods  there,  but  hath  Bona  Notabilia  in  ano- 
Abi.  909*  ther  Diocefe,  thofe  ftiall  be  fufficient  to  vcft  the 
Right  of  Administration  in  the  Metropolitan,  be- 
caufe the  Ordinary  where  he  died,   is  equally 
boiind  by  thie  Law  to  take  Care  of  the  Goods, 
with  the  other  Ordinary  where  the  Goods  adiually 
where  at  the  Time  of  his  Death. 

Put 
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But  the  Reafon  given  by  my  Lord  Coke  when  Bingham 
he  was  Attorney  General,  in  arguing  Bivgbam  l^^[^^ 
and  SmeatbmicJiS  Cafe,  was,  becaufe  the  Perfon  J^^^cto. 
dying  in  the  Province  of  the  Archbiftiop,  he  £[12/477.' 
hath  a  general  Jurifdidion  there  ^  and  he  argued, 
that  the  Grant  of  Adminiftration  in  fuch  Cafe  is 
not  void,  but  voidable  by  Sentence  5  for  it  was 
not  like  an  Adminiftration  granted  by  a  Bifhop 
of  one  Diocefe,   of  the  Goods  of  one  dying  In- 
teftate  in  another  Diocefe  5  yet  the  Book  tells  us. 
That  in  both  Cafes  'tis  void,  which  is  contrary  to 
the  Cafe  in  my  Lord  Rolls. 

But  it  agrees  with  the  Cafe  in  the  $tb  Report^  s  Rep.  30. 
viz.  if  a  Man  die  Inteftate  pofleffed  of  Goods  in 
an  inferior  Diocefe  ovly,  yet  the  Archbilhop  may 
grant  Adminiftration  upon  a  Pretence  of  Bona  No- 
tabilia^  and  fuch  Adminiftration  is  not  void  but  Moor 693, 
voidable  by  Sentence,    becaufe  the  Archbiftiop  **""*• 
h^th  Jurifdidtion  over  the  whole  Province  5  but 
if  a  Bifliop  grant  Adminiftration  when  the  In- 
teftate had  Bona  Notabiliay  fuch  Adminiftration  is  vere 
meerly  void,  as  well  relating  to  the  Goods  in  his  >«r/i« 
own  Diocefe  as  elfewhere,  becaufe  he  had  no  Ju-  Jeff"i"« 
rifdiaion  out  of  his  Diocefe.  ^^  Mr- 

About  three  Years  before  this  Judgment,  two  Dunn** 
Judges  were  of  another  Opinion,  viz.  That  fiich  ^^fiy  ^ 
Adminiftration  is  not  void,  becaufe  de  mere  jure  ^^^  '^^* 
the  Ordinary  is  to  grant  Adminiftration  5  and  that 
neither  he,  nor  the  Party  to  whom  \is  granted, 
may  know  that  the  Inteftate  had  Bona  Notabilia. 

,  If  a  Man  dies,  leaving  *  Bona  Notabilia  in  ^^^  -r  .„ 
both  Provinces  of  Canterbury  and  Tork^  there  muft  two  d/w€» 
be  leveral  Adminiftrations  V  for  an  Adminiftrati- /«*«»''>« 
on  granted  in  one  Province  is  void  as  to  Goods  in  /l'"*  ''r" 

^  w  1      ytnce^theri 

Trtr^gatiye   Mmmflratm.    t  Salk.   39,       Allinfon    ynfits  Dicktn* 
foiii  Uardres  216. 


tio  Bona  Notabilia; 

the  other,  becaufe  they  have  diftinft  (bpreme  Ja, 
t  Shaw    ri(3i6tions,  and  fo  it  is  in  t  Etf^land  zni  Ireland. 

StoSii  ^"^  ^^  ^^  ^^^^  ^^^^  "^  ttvexal  *  Peculiars,  the 

a'l^sJs!  Archbilhop  of  the  Province,  and  not  the  Bifhop 
antea       of  the  Diocefe,  ought  to  grant  Adminiftration. 
««8-  IV.  As  to  the  t  Pleadings  in  Cafes  where  there 

fpu^i^l  are  J3o«^  Notabilia  ^  if  there  are  two  Adrainiftrati- 
when  thM  ^nSf  one  granted  by  the  Metropolitan,  and  the 
-«r*  Bona  Other  by  the  Bifliop,  the  Prerogative  Adminifhi 
NotabiUa  tion  ought  to  be  repealed,  if  fuc  h  had  been  grant- 
ed where  there  was  not  Bona  Notabilia. 
I  Allen  w.     /  The  \\  Archbilhop  granted  Adminiftration  to 
drew" Orb  *^^  Defendant,  and  in  an  Aftion  brought  againft 
Eiiz.  283,'  him  the  Plaintiff  had  judgment,  and  a  Sc?  Fac  to 
3ijr>457.  fliew  Caufe  why  he  (hould  not  have  Execution  ^ 
to  which  the  Defendant  pleaded.  That  the  In- 
teitate  died  in  London,  and  had  not  Bona  Notabi- 
lia 5  and  that  after  the  Judgment  obtained  againft 
him,  the  Bifhop  of  London  granted  Adminiftra- 
tion to  his  Wife  5  and  upon  Demurrer  it  was  ad- 
judged, That  this  Plea  came  too  late,  for  the  De- 
fendant ought  to  have  repealed  the  Prerogative 
Adminiftration,  before  he  could  avoid  the  Judg- 
ment againft  him  by  fuch  Plea. 
X  The  Bilhop  of  Rocbejfer  granted  AdminiftratiT 
on  to  one,  who  brought  an  Aftion  of  Debt  a- 
gainft  the  Defendant,  who  pleaded,  that  before 
the  Adminiftration  granted  to  the  Plaintiff,  the 
Archbifhop  granted  Adminiftration  to  him,  be- 
^Rep.i35r.  caufe  the  Inteftate  had  Bona  Notabilia,  but  did  nbt 
^*''  Lt*""  *  ^^^  ^^^  ^^^^  ^"  certain,  or  to  what  Value, 

clfi       '  ^1*^^^  ^^.  °"?^^  ^^  ^^^^  ^^"^ »  ^"^  y^^  ^^^  Ad- 
-'**        miniftration  is  not  void,  but  voidable. 

Indebitatus  Ajfumpjit    againft    an    Executrix, 

who  pleaded  in  Abatement,  that  her  Hofband 

died  Inteftate,  but  did  not  Jet  forth  in  what  Dip^ 

'       cefh 


Bona  Notabiliai  12? 

■4 

cefcy  and  that  be  had  Bona  NotMlia  in  (everal 
Diocefo)  hi  did  not  fieip  whfr^j  and  that  Admi- 
niftration  was  granted  to  her  by  the  Prerogative 
Court,  &c.  £b  that  (he  ought  to  be  fued  as  Ad- 
miniflratrix,  and  avened  her  Plea  ^  but  upon  a 
ipecial  Demurrer  it  was  held  ill  ^  for,  where  an 
Adminiftiatrix,  who  is  Defendant,  pleads  either 
in  Bar  or  Abatement,  (he  mull  fet  forth  in  what 
Diocefe  her  Hnjband  died^  and  where  he  had  Bona  *^^*^'' 
NotabtUa^  that  it  may  appear  the  Prerogative  Ad-  «  v!L  ,.' 
miniftiation  was  weU  gSnted.  ^  '  **^"  "' 

Debt  againft  the  Defendant  as  Executor  to 
John  White^  who  pleaded,  that  the  ^ziiijohn  White 
did  make  a  Will,  but  not  the  Defendant  Execu- 
tor,  but  that  he  had  Bona  Notabilia  in  feveial  ^^^ 
Piocefes,  and  thereupon  the  Archbifhop  of  Can-  Uf^ 
terbttty  granted  Adininiftration  to  him,  and  con-  white, 
eluded  in  Bari  and  uipon  Demurrer  the  Plea  was  iMod.339 
adjudged  ill,  becaufe  it  was  a  Plea  in  Abatement 
only,  and  concluded  ill  Bar. 

The  moft  certain  Way  of  pleading  in  thefe 
Cafes  is,  that  the  Inteftate  had  Bona  Notabilia  in 
feveral  Diocefes  within  the  Province  of  Ca:nter' 
hurjy  {viz)  at  Wejtnnnfier  in  the  County  of  iHii-  Scarpe 
dlefex  and  Diocefe  of  London^  and  at  St.  Edmond^s-  '^f^ 
Bury  in  the  County  cf  Sufolk  and  Diocefe  of  Nor-  \^^^ 
wicbj   and  that  Adminiffaration  was  granted  to  ^ 
him  by  the  Archdeacon  c^  Sudbury. 

Adjudged,  That  where  there  are  Bona  Notabilia 
in  iwo  Kocefes  in  the  fame  Province,  there  muft 
be  a  Prferogative  Adminiftration,  but  where  there  «   - 
are  Bona  Notabilia  in  one  Diocefe  in  one  Province,  yJfuT^ 
and  in  another  Diocefe  in  another  Province,  there  Ridley, 
inuft  be  two  Prerogative  Adminiftrations.  » saiJc.39. 

Bonis  non^  ^c.    See  Adminif  rater  de  Bonit  non. 

Boms 
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Bonis  Propriis  &  Teftatoris. 

See  Devaftavit    See  Ajfets.     See  Co-Executors. 

pUne  Adm. 

AK  Executor  may  make  himfeif  chargeable  to 
anfwer  the  Demand  out  of  his  own  Goods 
in  feveral  Rcfpeds. 

And  fiift  by  Omffion^  as  where  there  is  a  Jud^- 
went  againil  the  Teftator,  and  the  Executor  is 
filed  on  a  Bondj  and  having  not  enough  to  fatisfy 
the  Judgment^  doth  not  plead  it  in  Bar  to  the 
Adion  brought  on  the  Bond,  but  fuffers  the  Plain* 
tiff  to  recover  ^  in  fuch  Cafe  he  muft  fatisfy  the 
Jcdgment  out  of  his  own  Eftate. 

By  Commijpon^  and  this  qaay  be  done  by  leve^ 
ral  Ads,  as, 

(i.)  By  faying  Legacies  before  Debts,  where  there 

is  not  enough  to  fatisfy  both. 
.   (2.)  By  pleading  a  falfe  Plea. 
(5.)  By  felling  the  Qoods  of  the  Tefiator. 
(4.)  By  wafting  the  Qoods  of  the  Tefiator  or  In- 

tefiate. 
($.)  By  bringing  a  Writ  of  Error,  on  which  the 

Judgment  is  affirmed. 

j^^yitf  re-  ^  (^')  By  paying  Legacies  before  Debts,  where  there 

gaeies  he-   IS  not  enomh  to  fatisfy  both  5  and  for  this  there  is 

'^**''*  ^^  exprefs  Authority  in  the  Year-Book,  vi%.  That 

^j^    *^*  the  Executor  Ihall  be  charged  de  Bonis  Propriis 

where  he  had  not  Aflets  to  pay  both . 
ixH.7.12.     'The  Law  is  the  fame  where  he  payeth  Debts  by 
ride  Dyer;  j^pipje  ContraS  before  Debts  upon  Bond^  having  No- 
'^  hVtf  of  fuch  Debts  upon  Specialty. 

(2.)  If 


Bonis  Proprjis. 

(2.)  If  an  Executor  pleads  Iff  mgif^iJSxfartor,  and  ^y^ 
'tis  found  againft  him,  the  Judgment  (hall  be  dp  '^ 
BoTtis  TeftatorU  \  and  if  he  hgth  none,  then  ie  Bo- 
tns  Propriis,  becailfe  he  eftrangeth  bioifelf  from  '<  H.4«^« 
the  Teftator,  and  by  Ms  Falfity  ^nd  Folly  hath  *  "•'7-  W 
made  himfelf  liable. 

But  if  he  hath  any  Goods  of  the  Teftator,  then 
the  Judgment  fhall  be  Poms  Teftafms^   for  foBridgmm 
much  of  the  principal  Etebt,  and  Dajnages  i$^^^^ 
Bonis  Propriis  for  the  llefidue-       ^  aclai^'. 

*  So  if  he  plead  plete  admimfiravity  apd  the  •  zEd.l^ 
Jury  find  AfTets;  and  upon  a  Ff  Fa  the  Sheriff  street 
retoms  ftihil  •,  thereupon  a  Special  Ft'  Fac  fhall  ^^  . 
ifllie  de  Bonis  Teftatoris  &  fi  confiafe jpoterit^  that  vlo\\!  Ahr 
the  Goods  are  efloitted  then  de  Bonis  Propriis^  and  930'  s.  p! 
not  a  Fi  Fac  de  Bonis  Propriis.  Firft,  t  becaufe  1 9^.  6. 9. 
that  Plea  is  no  Bar  to  the  Adion  though  falfe.      ''ij*  Exc- 

For  if  he  plead  that  which  will  be  a  peipetual  ^"  ^'  ^ 
Bar  to  the  A&ion,  and  of  which  he  might  have  34  H^.ax; 
perfeiQ:  Notice  5  and  'tis  found  againft  him,  the 
Judgment  fhall  be  de  Bonis  Teftatoris^  and  if  he 
hath  none,  then  de  Bonis  Propriis  \  as  if  he  plead. 
That  the  Plaintiff  gave  him  a  +  Releafe,  or  that  1 9  H*  7. 
hejl  never  was  Executor,  or  adminiftred  as  Execu*  i^*Cfh. 
tor  V  for  thefe  are  Things  which  fall  under  his  own  J.^,, 
Knowledge,  and  are  falfe. 

But  'tis  Gtherwife  where  he  pleads  itoneftfaSum 
Teftatoris^  or  a  Rekafe  given  to  the  Teftator  him- 
felf^ for  though  that  proves  falfe,  the  Judgment 
fhall  hede  Bonis  Teftatoris,  becaufe  the  Executor  ^  Ed.  4.  x. 
cannot  have  a  perfeft  Knowledge  of  the  Matter. 
So  for  a  Breach  rf  Covenant,  thot^h  aftually 
broken  in  the  Time  of  the  Executor,  he  fhall  b!e 
chargeable  <fe  Bonis  Teftatcnris,  becaufe  'tis  in  Re*  *  CaftillN 
fpea  of  the  Deed  of  the  ^  Teftator.  lir^f'l 

\  Annp  cro.  6^1. 

Hutt  gjT. 
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f  Biacc-       ^  Amo  29  Biz.  there  was  a  very  nice  IXftinAi- 
^^^s'      on  made  concerning  a  Plea  of  what  falls  under 
bSViL  the  Defendant's  X»wfe^^^^^ 
I  jJeop^f  and  of  a  rlea  w^vcf^  is  faljey  but  not  altogether 
iAnd.x5o  fo.    As  for  Inftance,  theDrfendant pleaded,  that 
the  Plaintiff  recovered  againft  him  in  a  former 
Adion,  and  fets  forth  the  Record,  and  the  Plain- 
tiff replied,  that  the  Recovery  was  hy  Covin,  and 
lb  it  was  found  ^  in  fuch  Cale  the  Judgment  fhall 
hede  Bonis  Teftatoris^  becaufe  the  Plea  was  true  in 
Part,  for  there  was  a  Record  of  fuch  Recovery 
though  the  Plaintiff  had  avoided  it. 
3  H.  6. 4*      Debt  againft  Executor  for  40  2.  who  pleads 
^fHfi' /^o.  plene  Adminifiravit,  and  'tis  found  againft  him  to 
Kt^Exc-   the  Valu^  of  2oI-  and  Damages  to  5  /.  the  Plaijn- 
l^wman  tiff  Ihall  have  Judgment  as  to  the  20I.  de^Bow 
ynfw  El-  Teftatoris^  and  as  to  the  Damages  de  Bonis  Propriis, 
Ufigton,    3Qd  a  Cafa  for  the  Damajges. 
Godba78.     j^^^^  againfl  an  AdminiftratQr>  who  t  pleaded, 
ttWorgan  That  befere  Aftion  brought,  the  Adrfiktip^ation 
yerfm       wzs  revohfdy  and  committed  to  another,  he  ha- 
^^>        ving  then  Aflets  in.  his  Hands  to  the  Value  of 
fiMftVa^  200 1  which  he  had  delivered  over  to  the  new 
•^'  Adminiftrator.     The  Plaintiff  replied.  That  it 
was  by  Covin,  and  fo  it  was  found,  and  thereup- 
on he  had  Judgment  quod  recuperet  debitum  de  hojo^ 
TefiatarU  •,  and  upon  a  Writ  of  Error  brought,  it 
was  obje£ted.  That  the  Judgment  (hould  not  be 
abfolute  de  Bonis  Teftatoris,  but  conditional  /  tan- 
turn  babuit  in  manibus,  but  it  was  held  that  the 
Judgment  was  good* 

Debt  againft  an  Executor  of  B.  G.  Executor  of 
J.  D.  upon  a  Bond  of  the  firft  Teftator.  The 
Defendant  {^leaded,  that  the  faid  J.  D.  was  in- 
debted to  him  in  100 1,  and  that  Goods  to  that 
Value  came  to  his  Hands  as  Executor,  which  he 

detained. 
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detai^d,  &c.  ubrxguodj  he  had  not  Aflets.  The 
Plaintiff  ^replied  and  averred  Aflets, .  upon  which 
the^  were  at  Jilue,  and  it  was  found  that  he  had 
Aflets  ^  adjudged,  that  he  Ihould  recover  againft 
the  Defendant  de  Bonis  of  the  firft  Teftator  in  hia 
Hands,  and  Damages  de  B0nu  Propriis'^  and  if  the 
Sheriff  fhould  return  mtta  Bona  of  the  firft  Tefta- 
tor in  the  Hands  of  the  Defendant,  he  muft  re-  ^  Elis. 
turn  a  Devaftavit  in  him,  and  not  in  the  firft  Dier.  i8jr: 
Teftator,  becaufe  'tis  found  by  Verdift  that  he  ^^r  John 
had  .  Aflets,  and  the  Sheriff  made  fuch  Return,  ^^^^^ 
and  thereupon  Execution  was  de  Bonis  Prapriis.  * 

Debt  againft  an  Executor  on  a  Bond  ot  the  Te-  Moor  69. 
ftator,  conditioned  to  deliver  a  Load  of  Hay  to 
the  Plaintiff  every  Tear  at  Michaelmas  during  his 
Life.  The  Defendant  pleaded,  That  he  and  his 
Teftator  had  performed  the  Condition,  and  it  was 
found  they  had  not.  It  was  the  Opinion  of  my 
Lord  Dyer^  that  the  Plaintiff  (hould  have  Judg- 
ment de  Bonis  Propriisj  as  if  the  Defendant  h^ 
pleaded  a  Releaie  to  himfelf  which  was  not 
true. 

Debt  upon  Bond  againft  Baron  and  Feme  as  johnt 
Adminiftratrix,  the  Defendant  pleaded  Payment  W*» 
by  the  Feme,  after  the  Death  of  the  Inteftate,  J^"^  * 
and  it  was  fcund  againft  him,  and  the  Judgment   ^  '^'* 
was  quod  recuperet  againft  them  de  Bonis  Teftatoris 
f  tantum  hahent  in  manibusy  &  fi  non  pro  mifis  de  ^  QioJSvfi 
Bonis  Propriis,  and  held  well  enough  \  for  though 
the  Plea  is  falfe,  yet  the  Hufband  was  a  Stranger 
to  the  Inteftate,_  and  might  not  know  whether 
the  Wife  had  paid  it  to  the  Plaintiff  •,  and  'tis  not 
like  plene  admimftravtt^  which,  if  found  falfe,  the 
Judgment  fhall  be  de  Bonis  Propriis^  becaufe  *tis 
fiilfe  upon  his  own  Knowledge. 

Debt 


ti6  feonis  Proptiis; 

Chapman  Debt  agaiiift  afi  Executor,,  who  p\t^6j^  pkne 
y^fi^  aimniftravit^  and  Judgment  againft  him,  which 
Lev'  22.  ^**  entred  generally,  when  it  ought  to  bip  de  Bo- 
nis Teftatoris  fi^  &c.  &  fi  nan  ie  Bonis  Propriis. 
irjf  felling  (3  .)If  an  Kiecutory^tt  the  Teftator's  Good$,pend- 
^^^'^ctdf  ^^^  Aflion,  and  before  Judgment,  he  (hall  be 
**y^  5*  y^'l  charged  de  Bonis  Bropriisi  but  a  Sale  after  Judg- 
Fiu^Exe-  ment  is  void. 

iqitter  7*        Therefore  where  Judgment  was  obtained  againft 

19H.6.49.  *"  Executor,  and  upon  a  Ft*  Fac  brought,  the 

'  Sheriff  returned  that  he  had  Cold  the  Goods  of  the 

Teftator,  and  converted  them  to  his  own  Ufe  ^ 

in  filch  Cafe  a  Set  Fac  fhaU  be  againft  him  de 

Bonis  Propriis. 

^  T>^!?      (4.)  The  Law  is  ^he  fame  where  the  Executor 

t$r^$  GoUu  ^^^^d  the  Goods,  as  if  there  is  a  Judgment  againft 

*  him^  and  upon  a  Fieri  Fac  brought,  the  Sheriff 

returns  a  Devaftavkj  there  fhaU  be  a  Set  Fac  a- 

•  XX  ,H.  4.  gainft  him  de  Bonis  Propriis ^^ ,  which  *  Sci^  Fac 

Exeojttw  ^^^  ^^\  ^*y»  unlefs  the  Sheriff  had  returned  a 
y^,  iDevaftavit  * 

twilliams  So  where  H  Debt  was  brought  againft  two  Elecu- 
y^M  tors,  one  of  them  confefled  the  Aflion,  and  the 
Robfrts,  Judgment  was,  that  tik  Plaintiff  fliall  recover 
tSner.  his  t  Debt  de  Bonis  ^  Catallis  of  the  Teftator  in 
chant  >«f.  both  their  Hands,  and  thereupon  a  FV  Fac  iffxied 
/w  Driver,  againft  them  both  ^  and  the  Sheriff  returned,  that 

of  them  had  Goods  of  the  Teftator  to  the  Value 
of  the  Debt,  and  that  he  wafted  them  ante  recep- 
Honem  Brems  ^  and  Upon  this  Return  a  Set  Fac 
ifliied  againft  him  alone,  to  have  Execution  de 
Bonis  Propriisy  and  the  Plaintiff  had  Judgment  ac- 
cordingly.     •   / 

So  where  there  was  a  Judgeient  againft  an  Exf- 
cutor  to  recover  60 1  de  Bonis  lefiatoris^  and  6 1 

foi 
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for  Damages,  and  /  wow,  &c.  it  Bonis  IVoprJif,  Gibfon 
and  thereupon  a  Ft*  Fac^  was  brought  againft  him,  J*^^"' 
^nd  the  Sheriff  returned  nulla  Bona,    And  after-  ^^  Eiii: 
wards,  upon  a  Suggeftion  that  he  had  rafted  the  »y9.  885. 
Goods  in  iowJow,  a  fpecial  FTFac*  was  iixcGtti  Owtm^z. 
to  the  Sheriff,  who,  upon  an  Inquifition  taken, 
returned  qnoi  Bona  Teftatoris  devenenmtj    to  the 
Hands  of  the  Executor  after  the  Death  of  the  Te- 
ftator,  but  that  he  converted  them  to  his  own  Ufe. 
Then  there  was  a  Set  Fac  iflued  againft  him,  to 
fhew  Caufe  why  the  Plaintiff  (hould  not  have 
Execution  de  Bonis  Propriis  5  to  which  the  Defen- 
dant pleaded,   that  quoad  the  6  2.  Damages  the 
Plaintiff  ought  to  have  Execution,  but  quoad  the 
Solpleneadmnijhravit'j  and  upon  Demurrer  this 
was  held  a  good  Plea ;  ibr  he  (hall  not  be  con- 
cluded hj  the  Return  and  Inqmfition  of  the  She- 
riff becaufc  'tis  not  direftly  in  Purfuance  of  hfa 
Writ  5  but  of  a  Matter,  collateral^  as  if  upon  fi 
Capias  the  Sheriff  return  a  Refcous,  there  may  be 
an  Averment  againft  fuch  a  Return  5   fo  in  this 
Cafe,  the  Return  is  the  Saying  of  the  Inquifi- 
tion. ' 
About  two  Years  afterwards,  Pettifer*s  Cafe  Pettiftr*« 
was  argued  dnd  adjudged  in  like  Maimer,  viz.  ^"^fiy  s 
there  was  Judgment  againft  two  Executors  to  re-  corEnt! 
cover  de  Bonis  Tefiatorb,  and  a  Ft  Fa  to  the  Shev  270  h.  ' 
riff  to  levy  the  Debt,  who  returned  nulla  Bona  \ 
thereupon,  on  a  Suggeftion  on  the  Roll,  that  the  Vi2.4  xe- 
Defendant  had  mfied  the  Goods,  a  Writ  was  di»  |^*y^j?» 
refted  to  the  Sheriff,  and  the  Inquifition  being  Gm(/i  ««ff 
taken  by  the  Jury,  he  returned  that  they  had  tji^ntd. 
waited  the  Gdods  *,  then  a  Sa  Fa(  iflued  againft 
hi^:^,  to  ftiew  Cairfe  why  the  Plaintiff  ^uld  hot 
have  JExecution  de  Bonis  Propriis\  hut  to  this  Set      ^    '/  z 
Tai  the  Defendant  did  not  plead,  «s  he  did  in 
V    -                                                       Qthfons 
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Q^tm^n  Cafe  mentioned  before  \  for  upn  the  Ske^ 
jriffs  return  of  nibil,  the  Plaintiff  had  Judgment^ 
yet  it  was  reverted  upon  a  Writ  of  Error,  be- 
caufe  upon  nulla  Bona  returned,  the  Plaintiff  ought 
to  have  a  fpedal  Ft  Fac  to  the  Sheriff  to  levy 
the  Debt  de  Bonis  TefiotorU  \  and  that  iifibi  confine 
re  jfoterit,  that  the  Executor  had  wdfiei  the  Goods, 
then  Boms  Propriisj  and  this  was  the  ufual  and 
moft  reafbnable  Courfe.  For  if  the  Sheriff  make 
a  falfe  Return,  that  the  Defendant  had  wafted  the 
Goods  when  he  had  not,,  an  A^on  lies  againft 
him  I  but  if  he  makes  a  falfe  Return  upon  fudi 
an  Inguifition,  the  Party  is  without  Remedy. 
And  therefore  this  Inconvenience  was  prevent- 
Moaniba  ed  Anno  14  Car.  viz.  Sir  William  Momffon  mar- 
wfus   ,   jy'd  Margaret  the  Executrix  of  the  Earl  of  Abr- 

c^' oJr.   ^^^i^^^^^  ?^^  °"^  Bowme  brought  an  Aflion  of 
^yg*     *   Debt  againft  them  in  London^  and  had  Judgment  ^ 
jonct  417.  thereupon  a  FT  Ffic  iflued  to  the  Sherilr,  who  re- 
I  Roll,      turned  nulla  Bona  Jeflatoris^  and  for  the  Coft  nuUa 
^'*  530-  aww*    Afterwards  the  Plaintiff,  upon  a  tejlaium 
that  the  Goods  were  efloined,  procured  a  new  Fi 
Fa\  reciting  the  Judgment  and  the  former  Writ^ 
and  the  Return  thereof,  &  quod  Teftatum  exiftit^ 
that  the  Defendants  had  Goods  fuffident,  and 
had  efloined  and  fold  them  ^  wherefore  the  She* 
riffs  were  commanded,  that  hy  Inquifition  vel 
alio  modoy  Vfc.  they  fhould  enquire  if^  the  Defen- 
dants had  efloined  the  Goods,  and  if  it  was  fb 
found,  that  then  Scire  faciant^  the  defendants  to 
be  in  Court  in  08ab'  MicV  to  anfwer  the  Wafte 
done  by  them,  and  to  fhew  Caufe  why.  Executi- 
on fhould  not  be  awarded  de  Bom  Froprii$^  the 
Sheriffs  rtforned  the  Inquifition,  finding  a  Sale  of 
atUei  372.  Goods  made  by  the  Defendants,  and  that  Scire 
fecerunt  the  laid  Defendants  who  appeared  apd 

demurred 


\  I 
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demurred  to  the  Writ  $  and  the  Court  adjudging 
the  Writ  good,  and  that  the  Defendants  fliould 
anfwer,  they  imparled,  and  Judgment  was  given  ^ 
againft  them  by  Default,  and  that  the  Plaintiff 
fhould  have  Execution  de  Bonis  Propriis,  which 
was  affirmed  on  a  Writ  of  Error ;  and  this  differs 
from  Pettifers  Cafe,  for  there  Judgment  was  given 
upon  a  ftulla  Bona  retorned,  but  here  after  a  Scire 
feci. 

So  in  Debt  againft  Hufband,  and  Wife  asAdmi-  Knight 
niftratrix  ta  her  firft  Hufband,  and  Judgment  >erfus 
againft  them,  and  upon  a  Fi-h-  the  Sheriff  re-  ^^^°"^ 
turned  nulla  Bona  of  the  Intefrate  •,  and  upon  a  ^^^  *'* 
Suggeftion  that  they  had  wajfed  the  Goods,  there  x  HolL 
was  another  Fl  fa.  iffued  againft  them,  with  a  Abr.  pjt^ 
Claufe  in  the  Writ,  /  Jibi  conjlare  poterzt  per  InquU 
Jttionem^  that  they  had  wafted  them,  then  Scire  fa* 
cerit  the  faid  Defendants  to  (hew  Caufe  why  Exe- 
cution fhould  not  be  done  de  Bonis  Propriis^  as  the 
Courfe  is,  and  the  Sheriff  retorned  that  the  jury 
had  found,  that  the  Wife  had  to  the  Value  of  100  /. 
of  the  Inteflate's  Goods  which  fhe  had  wafted  in 
her  Widowhood,  and  that  the  Hufband  had  not 
wafled  any,  yet  Exeaition  was  awarded  de  Bonis 
Fropriis  of  the  Hufband  and  Wife,  becaufe  he  is  to 
be  charged  for  the  Wafte  done  by  his  Wife. 

{%>)Laftly,  If  Executors  bring  any  ^JfritofErrory  ^y^'t;'gtng 
and  the  Judgment  is  not  reverfed,  they  fhall  be  *  ^"'  •^ 
chargeable  de  Bonis  Fropriis.  *LUt.Rep, 

Upon  the  whole  Matter  it  is  to  be  obfelrved,  55, 
that  an  Executor  is  never  charged  de  Bonis  Fropriis^ 
but  where  he  doth  do  Ibme  Wrong,  as  may  be 
feen  in  all  the  Cafes  and  Inflances  before  menti- 
'  oned  5  and  in  many  of  them  there  is  a  Keceflity, 
that  the  Judgment  fhould  be  entered  not  general- 
\y\  but  conditionally,  vi%  de  Bonis  Teftatoris  Cf  ft 

K  7um, 
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?f«f,  Vft.  it  Bonis  Propriis^  to  (hew  which  there  is 
one  Cafe  more. 
Kelfon        ff^  The  Teftator  recovered  in   an  Adicm  of 

Ptoweii  ^^^»  *^^  ^^^^»  ^"^  ^^^  Executor  acknowled«d 
a  Roll/  Satisfaction,  afterwards  the  Judgment  was  reverfed, 
Rep.  400.  and  Reftitution  was  awarded  de  Bonis  Teftatoris,  Cf 
J!  ftofty  de  Bonis  Prepriis,  now  if  it  ihould  have 
been^fe  Bonis  Tefiatorh  only,  then  the  Man  who 
had  paid  the  Money  upon  an  erroneous  Judg- 
ment, might  be  in  Danger  of  lofing  it,  if  upon 
the  Reverfal  of  that  Judgment,  the  Executor 
ihould  not  have  Aflets  to  fatisfy  the  Money  (b 
paid,  and  it  would  be  very  hard  upon  the  Execu- 
tor to  award  that  he  fhould  make  Reftitution  de 
Bonis  Propriis  alone  5  becaufe  the  Debt  which  his 
Teftator  recovered  in  his  Life-time,  was  AfSk^ 
f after  his  Death)  in  the  Hands  of  the  Executor, 
and  liable  to  his  Debts,  which  the  Executor  is 
bound  to  pay  fo  long  as  the  Judgmeht  is  in  Force  5 
and  therefore,  if  upon  the  Reverfal  of  an  errone- 
ousjudgment,  he  ihould  not  have  Affets  ci  the 
Teftator's  Eftate  to  make  Reftitution,  it  would  be 
hard  to  charge  him  de  Bonis  Propiis^  which  ought 
,  not  to  be  but  where  he  hath  done  fome  Wrong. 

Bat  yet  there  are  fome  Cafes  where  the  Judg- 
ment Ihould  be, 

i(  T  0  De  Bonis  Propriis  tantum. 
(2.)  De  Bojjis  Teftatoris  tantum. 

The  Judgment  ftiall  be  de  Bonis  Propriis^ 

I.  inhere  the  Defendant  waftes  or  conceals  the  Qo$ds, 
%  Upon  bis  ^xprefs  Promife  to  paj^  &c 
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(i.)Sci'fa  to  have  Executicn  againft  the  Defen-  Merchant 
dant  (Adminiftrator  of  one  Rovjde  Bonis  Propriis,  TJ'*^*' 
upon  an  Inquifition  retorned,  that  the  faid  De- 131^/41  a. 
fendant  habuit  bora  &  catalla  in  manibus  fuis  of  iSand.306 
the  Inteftate  to  the  Value  of  the  Debt  and  Da-  iVcm.io, 
mages  recovered  by  the  original  Judgment,  and 
that  Bona  ^  Catalla  ilia  (to  the  Value  of  the  Debt, 
&c)  vendidit  &  elongavit  &  ad  vfum  fuum  proprium 
convertit^  and  Iflue  was   taken   thereupon,  and 
found  for  the  Plaintiff;  it  was  objeded,  That  the 
Plaintiff  could  not  have  Execution  de  Bonis  Pro^ 
priis,  becaufe  there  was  no  devajiavit  found  or  ia 
IfTue*,  for  the  Iflue  which  was  tried  might  be  true, 
and  yet  the  Defendant  not  guilty  of  V^ajiing,  for 
be  may  convert  the  Goods  to  his  own  Ufe  upon 
Payment  of  a  Debt  to. that  Value ;   But  it  wag 
adjudged  for  the  Plaintiff  5  for  if  he  had  paid  to 
the  Value,  ^c.  then  the  Property  is  altered,  and  , 
fo  he  could  not  convert  his  own  Goods. 

But  a  better  Reafon  was  given  by  my  Lord  B^*ck- 
Hales  in  Blackmore  and  Mercers  Cafe,  That .tho'  !^V^^ 
the  Defendant  had  not  aSuaUj  wafied  the  Goods,  Mercer, 
but  had  them  in  Specie  in  his  Hands,  and  kept  2Sand.4o2 
ih&Si^ So  privatelj,  that  the  Sheriff  could  not  find  ^  ^^^^* 
them  to  levy  the  Debt  due  to  the  Plaintiff ^  ^^^sleY^t^ 
fuch  Cafe  'tis  reafonable  that  he  IhoulJ  anfwer  de  y^rfus  a- 

Bonis  Propriis.  lexander. 

About  8  Yeaw  afterwards  this  Cafe  hapi>ened ;  Godu.aSf. 
f.  +  The  inteftate  entered  into  a  Recognizance  Xe^fuiil. 
to  NorJen  for  the  Payment  of  800 1  and  one  Hope  vetr,  1 
as  Executor  de  fon  Tort^  polleffed  himfelf  of  the  Lev-,  i^q^ 
iaid  Inteftate's  Goods  j  afterwards  Adminiftration  ^^^^*  ^** 
was  granted  to  Levettl  who  fued  Hope,  and  pend- 
ing the  faid  Suit,  they  entered  imo  Articles,  that 
Levett  (hould  difcJharge  Hope  as  he  was  Executor  de 
fon  Tort,  and  that  Hope  (hould  pay  Levett  6^0/. 

K  «  which 
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which  he  covenanted  to  pay,  but  had  not  done  it  ^ 
and  thereupon  Levett  brought  his  Adion  againft 
Hope  to  recover  the  Money,  &c.  and  upon  a  ScL 
fa.  brought  by  Norden  againft  Levett^  fuggefting. 
That  be  bad  wafted  tbe  Goods,  and  bad  fold  tbem  or 
converted  tbem  to  bis  own  Ufe^  IfTue  was  taken  there* 
upon,  and  all  this  Matter  was  found  fpecially  ^ 
and  it  was  infifted  for  Levett^  That  he  had  not 
wafted^  &c.  for  he  had  done  no  Wrong,  but  had 
taken  the  moft  efFeftual  Courfe  to  fecure  the  In- 
teftate's  Eftate-,  and  the  Security  which  he  had 
taken,  was  not  like  a  Bond  taken  to  difcharge  a 
Debt  due  on  Contract,  becaufe  the  Debt  was  cer- 
tain, as  well  by  the  Contrad:  as  by  the  Bond :  But 
^  in  this  Cafe  the  Debt  was  uncertain  before  the  Se- 
curity taken^  for  the  Suit  againft  flope  was  only  to 
recover  Damages,  which  were  uncertain,  and  left  to 
the  Jury  \  but  by  the  Covenant  the  Debt  was  made 
certain,and  there  being  no  5atisfa£bion  yet  made  by 
the  Payment  of  the  Money  to  Levett,  the  Matter 
refted  wholly  in  this  Agreement,  and  by  Confe- 
.  quence  there  was  no  Alteration  of  the  Property  of 
the  Goods.  Upon  the  firft  Motion  the  Court  feem- 
ed  to  be  of  this  Opinion,  but  afterwards  adjudged. 
That  the  Property  of  the  Goods  was  altered  by 
this  Agreement,^  and  Levett  having  accepted  the 
Covenant,  it  fhall  operate  as  a  Sale  to  him  and 
'tis  Aflets  in  his  Hands  prefently,  tho'  by  his 
own  Acceptance  the  Money  was  to  be  paid  at  a 
Day  to   come,  and  he   ihall  anfwer  de  Bonis 
propriis. 
Howell  v2.)  If  an  A3ion  is  brougbt  againfi  an  Executor 

yerjut        vpon  bis  own  Promife,  tbe  Judgment  Jhall  not  be  gene- 
Trcra-      y.^/^  j^yt  de  bonis  propriis  tantum. 

EHr^'?*^      II  So  where  the  Inteftate  was  indebted  forGoods, 
I  uon.93.  and  Adminiftration  was  committed  to  his  Widow, 

fj    Wheeler  yerfui  Colytt^  CraEliz.  406.  Moor  419.  who 


Bonis  Propriis  &  Teftatoris,  135 

who  promifed,  That  if  the  Plaintiff  would  de- 
liver unto  her  more  Goods,  (he  would  pay  for 
the  Whole,  and  in  an  A£tion  brought  againft  her 
for  the  Whole,  upon  Non  Ajfvmpft  pleaded,  the 
Plaintiff  had  Judgment  and  entire  Damages  : 
But  it  was  arretted,  becaufe  the  Whole  could  not 
be  joined  in  one  Action  -,  for  the  Judment  for  the 
InteflatjB  s  Debt  ought  to  be  de  Bonis  intejlati^  and 
for  her  own  Debt  de  bcnns  propriis^  as  ^tis  report- 
ed by  Serjeant  Moor  ^  but  Juftice  Croke  reports 
It  otherwife,  who  tells  us.  That  was  only  the 
Opinion  of  the  Chief  Juftice  Popbam,  and  that 
all  the  other  Judges  were  againft  him,  becaufe 
the  Aftion  is  founded  upon  her  own  Promife, 
'tis  a  Charge  upon  her  by  her  own  Aft,  and 
therefore  the  Judgment  Ihall  be  de  bonis  propriis 
tanium. 

So  where  the  Plaintiff  declared.  That  the  In-  Hawes 
teftate  was  indebted  to  him,  and  that  the  De-  Z'^-C^, 
fendant  being  his  Adminiftrator  promifed  to  pay  ^^^y^l^^. 
in  *Confideration,  That  at  his  Requeft  the  Plain- 
tiff would  accompt  with  him,  which  he  did,  and 
being  found  in  arrear,  promifed  to  pay,  &Cn  the 
Plaintiff  had  Judgment  to  recover  de  bonis  propriis, 
and  held  good,  for  he  was  not  obliged  to  accompt 
with  the  Adminiftrator,  and  what  he  did  was 
at  his  Requeft,  and  here  being  an  eiprefs  Re- 
queft to  accompt,  and  an  exprefs  Promife  to  pay, 
'tis  as  much  as  a  Promife  to  pay  in  Confidera- 
tion  of  Forbearance,  and  that  will  be  fufficient 
to  charge  an  Executor  de  Bonis  propriis,  tho'  a 
bare  Accompt  would  not  without  a  Requeft  to 
accompt.  % 

(2.)  In  the  Cafes  following  the  Judgment  was  JtSoms 
de  Bonis  Teftatoris  tantum.  Teftaum 

K  3  /.  Leffee  '^'^''' 
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Dyer  314,     ff,  Leflee  covenanted  for  himftlf,  his  Executors, 
cJ'c.  to  repair  and  uphold  the  Houfe,  which  was 
afterwards  burnt  by  the  Negligence  of  the  Exe- 
cutor, and  in  an  Attion  brought  againft  him  the 
Judgment  was  de  bonis  Tejlatoris  tantum,  and  the 
Coilini      Reafon  is  given  by  my  Lord  floZ^ar t  in  the  like 
•y«r/w     "  Cafe,  becaufe  the  Adlion  is  brought  upon  the  Go- 
^^^/°i^  1   venant  of  the  Teftator,  which  binds  his  Eiecu- 

eood.  Hob.  ^       .       ,  .      '  . 

jgg.         tor  as  reprelenting  him. 

.  So  where  the  Teftator  gave  Bond  for  Perform- 

yerfm  °"  ^^^^  ^^  Covenants,  and  Debt  was  brought  upon 

sin*ch,      that  JBoTf^  againft  his  hxecutor,  and  the  Breach 

Hob.  283.  alligned,  was.  for  plowing  up  marfti  Ground  by 

.    the  Executor  himfelf,  which  his  Teftator  was 

prohibited  to  do  by  the  Leafe,  yet  the  Judgment 

Ihall  be  de  Bonis  Tejiatoris  tantum,  tho'  the  Breach 

of  the  Covenant  was  by  the  A£t  oi  the  Executor, 

becaufe  he  is  not  chargeable  if  he  hath  not  Aflets- 

Bttll  The  fame  Point  was  adjudged  in  an  ASion  of 

-^erfiif       ^jj^  D^f^f  againft  an  Executor,  for  Performance  of 

2Cro^4-.  Covenants  in  a  Leafe  made  to  his  Teftator,  and 

Palm.    '  the  Breach  aifigned  for  not  repairing  in  the  Time 

314-         of  the  Executor  himfelf  after  the  Death  of  the 

Teftator^  and  the  Reafon  of  the  Judgment  was, 

becaufe  the  Executor,  is.  chargeable  in  an  AfHon 

of  Debt  by  the  Covenant  made  by  his  Teftator, 

and  therefore  ftiall  be  charged  de  Bonis  Tejfatoris 

*Vt4n  dnd  tavtim,  "^  but  he  is  chargeable  for  a  Breach  of  Co* 

Chapter  of  yenant  only  in  refpefl:  of  Ailets  of  the  Teftator 

^Irfu!       in  his  Hands. 

Guife,  II  Judgment  againft  the  Teftator  who  died,  and 

1  s-iiid.  a  Set,  fa.  was  brought  againft  his  Executor,  who 
»'^-  pleaded  7Jt  iw^hw  Executor,  nor  ever  adminiftred 
gL'tt.Rfp.  ^5  Executor,  and  it  was  found  againft  him  y  yet 
^  the  Judgment    was   de  B&nis  Teftatoris   tantnm^ 

becaufe  the  Execution  muft  relate  to  the  Judg- 
ment, 
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meat,  and  the  Sd.  fa.  was  brought  only  to  flicw 
Caufe  why  the  Plaintiff  Ihould  not  have  Exe- 
cution upon  the  fir  ft  Judgment. 

So  where  Debt  and  damages  were  recovered  Neveii 
agaiiift  the  Teftator,  and  a  Sci  fa.  ag^inft  4  Per-  ^lubar 
fons  who  ^  were  his  Executors,  they  all  pleaded  cro.  Car, 
plem  jddminijlraveruvt^  and  the  Jury  found  lool.  a86iR©tt. 
Aflets  in  the  Hands  of  one,  and  40 1  Affets  in  ^^•9»» 
the  Hands  of  another,  and  that  the  other  two 
had  non^  h  yet  the  JuJgment  ought  to  be  againft 
Sill  de  Bonis  Tefiatom^  becaufe  they  are  fued  as 
JExecutors,  and  t^ey   had  acknowledged  them- 
felves  fuch  by  pleading. 

But  if  an  ACiion  is  brought  againft  two  Exe-  ^^^ 
iCUtors,  and  they ^  plead  feverally  by  feveral  At-  jj^'^g, 
tornif s  flene  AdjnifJifiravit,  and  the  Jury  find  that  den,iRolL 
one  hath  Aflets  and  the  other  none,  Ju<^gment  Abr.  9x9. 
Ihall  be  againft  him  alone  who  hath  Aflets. 

Lafiljl^l  ftiail  conclude  this  title  with  fome  Cafes  Riven 
<:oncerning  pleading/i;i;K.)  In  Trover  the  P^^^^tiff  ^^'^'. 
as  Executor  declared,  That  he  was  poflefled  oi^^^^l^ 
40  Z.  ut  de  Bonis  Jui$  propriis^  and  loft  them,  and  1^9. 
that  the  Defendant  found  and  converted  them 
to  his  own  Ufe,  in  retardationem  Executiovis  Tejfa- 
mefttij   there  was  a  Judgment  for  the  Plaintiff^ 
and  upon  a  Writ  of  Error  brought,  it  was  ob- 
jedled  that  it  was  contradiftory  to  alledge,  That 
the  Plaintiff  could  lofe  his  proper  Goods^  in  retard 
datioTtem  Executionis  Tefl amentia  but  adjudged,  That 
he  is  poffeffed  of  the  Teftator^s  Goods,  vt  de  Sonfs 
fuiis  Propriis^  and  fo  may  declare  •,  and  that  the 
Converfion  is,  in  retardaiionemy  &c.  and  that  iat 
the  moft  the  Words  are  but  furplufage. 

Leflee  for  Years  paying  an  yearly  Rent,  made 
his  Wife  Executrix  and  died,  (he  affigned  the  whole 
X^rm,  and  the  Af^gnei  covenanted  to  repair ^  apd 

K  4  afterwards? 


1^6  Caveat. 

afterwards  made  Mary  his  Wife  Executrix  and 
died,  an  Afiion  of  Covenant  was  brought  againft 
w/«I*^^     her,  and  the  Breach  afligned  in  not  repairing^  Ihe 
Pitt/       pleaded  a  Judgment  obtained  againft  h<er,  and 
iSaik.516.  that  {he  had  not  Aflets  ultra^  Sec.  and  upon  De- 
SeeTiiney  murer  to  this  Plea  it  was  held  good,  becaufe  the 
Sptrfi.      Defendant  was  charged  as  Executrix  of  the  Afgnee^ 
'  and  not  as  Ajjigme  herfelf,  and  therefore  was  li- 
able onely  to  anfwer  ie  Bonis  Teftatoris. 

Capias  againft  two  Executors,  the  Sheriff  as 
to  one  of  them  returned  non  efi  inventus^  the  o- 
-.  -  ^  other  appeared,  and  Judgment  was  obtained  a- 
>^fui  gainft  both  5  whereupon  he  who  appeared  brought 
Ethering-  a  Writ  of  Error,  and  concluded  ad  damnum  ipfius^ 
ton.iSalk.  t^c.  adjudged  that  this  Judgment  Ihall  be  againft 
V^'  both  de  Bonis  Tejfatorisy  and  that  in  the  Writ  of 
Error  both  muft  join. 

Leflee  for  Years  covenanted  to  repair  and  died, 

the  Leffor  brought  an  Aftion  of  Covenant  againft 

the  Adminiftrator,  and  fliewed  that  Status  de  &  in 

Tilney     pramiffis  came  to  the  Defendant,  who  fentred,  and 

Norris      ^^^  Prcmifles  were  in  decay  and  not  repaired  ^  it 

X  Saik.      was  infifted  againft  the  Defendant,  that  this  Co- 

309.         yenant  runs  with  the  Land,  and^  that  tho^  he  (the 

^ee  jBuck-  Defendant)  was  fued  as  Adminiftrator,  yet  he  is 

Pittl        charged  as  Affignee,  and  therefore  ftiall  be  liable 

inpropriojure  to  repair,  but  adjudged  that  it  ftiall 

be  de  Bonis  Tejlatoris. 

Caveat. 

I.  XTT'H^T®  ^^^  Right  of  Adminiftration  may 
yV  come  in  Queftion^  'tis  ufual  for  the  Par- 
ty to  enter  a  Caveat ^  which  ftands  in  Force  for  3 
Months,  as  Dr.  T^ifcoitt: -affirmed  in  his  Argument 

^  RoLRep.  ip  Hiichins  and  Glovers  Cafe. 

*'  3*  And 


/, 
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2,  And  if  after  fuch  Caveat  entered  the  Ordi- 
nary ihould  grant  Adminiftration,  'tis  void  by  the 
Canon  Law,  but  not  by  the  Common  Law^  be- 
caufe  a  Cav€(a  is  only  for  the  Benefit  of  the  Or* 
dinary  to  prevent  his  doing  any  Wrong,  it  doth 
not  prelerve  jus  iUafumy  Co  as  to  make  all  fuble- 
quent  Proceedings  void,  becaufe  'tis  only  the  A& 
of  the  Patty,  and  at  his  Inftance,  and  doth  not 
come  from  any  Superior :  And  therefore  an  Ad* 
miniftration  granted  after  a  Caveat  entered  is  not 
void  by  our  Law  -,  and  'tis  (b  far  from  being  void,  ' 
That  my  Lord  Coke  in  the  Cafe  of  Hutcbim  and  «Ro^J*R«p- 
Qlover  before  mentioned,  declared  his  Opinion, 'l^' *^^^ 
That  the  Common  Law  takes  no  manner  of  No- 
tice  of  a  Caveat^  to  which  Dodderige  agreed  V  fo 
that  it  feems  to  be  a  meer  cautionary  AQ:  for  the 
better  Information  of  the  fpiritual  Judge,  to  whidi 
the  temporal  Courts  have  no  Regard. 

See  tit  Repeal, 

Charitable  UfeSj  Devife. 

WHere  Lands,  Rents,  Goods  or  Money  are 
given  or  devifed  to  any  of  the  Purpofet 
following,  'tis  accompted  a.  Gift  or  Devifeto  a 
charitable  Ufe. 

jf.  Aged  and  poor  People  to  maintain. 

Apprentices  to  bind  out. 

Baflards  to  relieve  ^  becaufe,  like  Orphans,  they 
have  no  Parents. 

Bridges  to  repair  for  publick  Pailage. 

Caufevays  to  repair. 

Churches  to  build  or  repair. 

Correaion-boufe^  (viz.)  finding  a  Stock  to  main* 
tain  it. 


J 
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Dicajtd  FerfoKs  to  relieve,  (vi%J  Bankrupti 
who  are  in  Prilbn  j  thofe  who  are  decayed  by  the 
KegUgence  of  Servants,  or  by  Fire,  or  other  Loflei 

Hav€ns     1  ^ 

Marinsrs  fick  or  wounded  to  relieve, 
,     Marriage  of  poor  Maids. 

Orphans  to  maintain,  viz.  thofe  who  arc  Poor. 
PWs  cx>nMnon  for  watering  jPlaces,  to  make. 
iVor,  to  relieve. 
Pwt*  to  repair,  (x^ix.)  fuch  as  are  for  Safety  of 

Ships.  .      ^ 

Pteaclitig  Mimjter,  to  maintain- 

Prifoners,  to  relieve. 

Pripit,  making  new  or  repairing  the  old. 
^      Pvlpit' cloth,  to  provide. 

Scholars  to  maintain  at  the  Univerfities. 

School  to  ereft,  (vi%.)  of  Writing,  Reading, 
Mufick,  Mathematicks,  but  not  of  Dancing  or 
Fencing. 

Schools,  free,  viz.  Grammar-Schoblj^ 

Schoolmafter,  to  maintain. 

SefioTtS'hotiJe,  to  build. 

Soldiers,  to  relieve,  (vix  )  fick  and  maimed. 

Traiefmen,  young,  to  fupport,  but  not  aftsr 
they  have  fcrved  5  Years  Apprenticelhip^ 

Vicariiges,  to  endow. 

And  fuch  a  charitable  Ufe  Ihall  be  good,  where 
the  Donor  or  Teftator  had  a  Capacity  to  give  or 
Dev^fe,  and  was  entitled  to  fuch  an  Eftate  as  be 
plight  give,  tbo'  the  Conveyance  is  defedive. 

(i.)  Either  in  Reference  to  the  Party,  as  by  Mif- 
namin*:,  or  not  Well-naming  him. 

(2.)  In  the  Execution  of  the  Epte^as  where  there  is 
mo  Livery  and  Seifin  to  a  Feoffment,  no  Attorn- 
ment 


Divife.  i^^ 

mcnt  to  a  Grant  of  a  Reveifion»  ^  furfefider  Rivett'f 
to  the  Ufe  of  the  WiU  where  a  Copyhold  i$  Jevifid,  R^f 'f  "^ 
7to  Fine  or  Recovery^  or  a  defeSive  Recovery  by  m    *^'   ^ 
TeTiavt  in  Taily  who  devifei  the  Eftate  Tail  to  a  cba* 
r  it  able  Ufe  : 

(3.)  Where  the  Will  it  felf  is  void  in  Law. 

For  in  all  thefe  and  the  like  dfes,  the  Statute 
4;  Eli%.cap.  4.fuppli0s  the  Defeds^  and  tho'  they 
csinnot  be  called  Ugal  Gifis^  yet  they  are  good  ti- 
Viitations  and  Appointments  of  the  Charity,  which 
are  the  very  Words  of  the  Statute  ^  this  may  be 
leen  in  the  Inftances  following. 

Firft,  Where  the  Devife  is  good,  tho  the  Drnfte  u 

mifnaxned. 

ff.  The  Teftator  devifed  a  Copyhold  in  Barling  chi«r 
to  the  Par/on  and  Ofwrch  Wardens  of  a   Pari/Ih  P^^^ 
Church  in  Thames  Jlreet^  London,  to  fell  and  env  g^{"^ 
ploy  the  Money  to  a  Charity  in  that  Parifh^  ad-  wk«rL%w 
judged.  That  tho'  the  Farfon  and  CbwrcbWajrdens  Cha.ures 
are  not  a  Corporation  to  take  Lands  out  of  JLom-  ^'* 
don,  nor  to  fell  them  for  fuch  Ufes,  yet  the  DeiriG: 
is  gooi. 

So  a  Devife  to  the  ponr  Feode  in  the  Hbfpi-  ^^^  ^ 
tal  of  St.  Lawrence  in  Readings  tho'  they  could  not  J/./^i'^ 
take  by  that  Name,  becaufe  they  were  no  Cor-  Lane| 
poration,  yet  becaule  the  Mayor  and  Burgefes  of  Moor  Law 
Reading  were  capable  to  take  Lands  in  Mortmain,  ^^**  ^^*» 
and  they  were  Governors  of  that  Hofpital,  it  was 
decreed,  That  the  Lands  fhall  be  conveyed  to 
them  for  the  Ufe  of  the  Poor  there. 
•  So  a  Devife  to  the  Mayor  and  Gbtfwfcrlw'jf  of  LawChi; 
London,  inftead  of  the  Mayor,  Aldermen  and  Cot9h  ^^"  ^^* 
mmdit}^  which  is  the  Name  of  Incorporation  \ 

yet 
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yet  'tis  good,  becaufe  it  appears.  That  the  Tc/!a- 
tor  intended  to  give  it  to  the  Corporation  of 
,  London. 
^"  (2.)  A  Bemfe  to  a  cbaritabU  Uje  is  good  when 

Sf.  John's  ^^^^  "  ^  DefeS  in  the  Execution  of  the  EftatCy  as  far 
oiieg€  in  Inflance  \  a  Tenant  in  Tail  ot  Copyhold-Lands 
Cam-  fuffered  a  Recovery  in  the  Court  of  the  Mannor 
MoorLaw  *^  \^^  ^^^  Entail,  but  no  Judgment  was  given 
cha.  Ufci.  againft  the  Vouchee^  and  afterwards  he  devi£ed  it 
77*  to  St.  John^  College  in  Cambridge  ^    adjudged, 

,  That  the  Recovery  was'  void  to  bar  the  Entail,  be- 
caufe there  was  no  Judgment  againft  the  Vouchee 
to  have  any  Thing  in  Value,  &c,  but  yet  the 
DeVife  is  good  to  the  College,  as  a  Qift  or  Lina- 
tation  of  the  Lands  to  a  Charity  within  the  Sta- 
tute, and  (liall  not  be  avoided  for  Want  of  a  Or- 
cumftance  in  Law  to  make  it  good. 

So  a  Remainder  without  a  particular  Eftate  to 
Cipport  it,  is  .made  good  by  tne  Statute  by  a  fa- 
vourable Coriftruftion  to  fupport  a  Charity. 
-        .  (?•)  ^  Devife  to  a  Charity  is  goody  notwitbftanding 

CkfiMoot  *^^  ^^^  ^**  ^^'^  ^^  ^^  ^  ^^  where  a  Feme  Covert 
Sep.  822.  was  entituled  to  a  Debt  as  Adminiftratriz  to  her 
Cha.  ufcf  former  Hufband,  and  devifed  Part  of  it  in  Cha- 
7^'  rity  5  adjudged.  That  tho'  the  Will  was  void  in 

Law,  yet  it  was  a  Declaration  of  her  Intent  with- 
in the  Statute,  fo  that  if  there  was  Aflets  of  the 
Inteftate's  Eftate,  or  of  her  own,  the  Charity  (hall 
be  lupported. 
Bramble        But  if  a  Feme  Covert  devifeth  a  Rent  iiTuing 
J^"'       out  of  her  own  Land  to  any  charitable  Ufe,  the 
Ha^^enYig,  Statute  doth  not  fupply  that  Defedl,  becaufe  the 
Moor  Cha.  Devife  was  void  ah  initio^  for  a  Feme  Covert  can- 
Ufa  83.    not  devife  any  Thing  which  flie  hath  in  her  own 
Right,  nor  an  Infant. 

Nathmel 
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Nathaniel  Mill  devifed  41 Z.  out  of  the  Mannor  Higgins 


^ndtb4 
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of  Wolfton  yearly,  to  be  paid  to  the  Major  and 

Three  Jeniqr  Aldermen  of  Southampton,  to  put  out  south^ 
Apprentices,  and  for  the  Relief  of  aged  Perfons,  ampton, 
the  Money  was  decreed  by  Commiffioners,  and  ^kwchi* 
that  Decree  confirmed  in  d)ancery^  tho'  the  Man-     "  ^"^^ 
xior  was  held  in  Capte^  and  fo  the  Will  was  void 
as  to  the  third  Part. 

So  in  Dt  Loyd*s  Cafe  it  was  adjudged.  That  De  Loyd'# 
tho'  the  Devife  was  of  Lands  held  in  Capite,  all  ^*A  Hob" 
Ihall  pafs,tho'  by  the  Statute  of  Wills,  one  third  confons 
is  to  defcend  to  the  Heir  *,  for  tho'  it  cannot  pais  cw/c  idem 
by  the  Will  as  a  Will,  yet  'tis  a  good  Limitation  13^ 
and  Appointment  within  the  Statute  of  charitable 
Ufes. 

But  if  the  Teftator  convey  two  Parts  of  Capte  ^•^'Mon- 
Lands  in  .his  Life- time,  and  Devife  the  remain-  c^Moot 
ing  third  Part  to  a  Charity,  this  is  not  avoided  cha'  ufes 
by  the  Statute,  becaufe  at  the  Inftant  in  which  7^ 
he  died,  that  third  Part  defcended  to  his  Heir, 
and  he  having  difpofed  of  the  other  two  Parts,  he 
is  difabled  both  by  the  Common  Law  and  by  the 
Statute  of  Wills,  to  devife  the  other  third  Part, 
for  he  is  not  the  lawful  Owner  of  it.  Stoddard*! 

The  Teftator  devifed  a  Rent  out  of  an  Houfe  Cafe^on 
to  a  Charity,  and  appointed  a  Scrivener  to  put  ^*^*'  ^^^ 
it  into  Writing  and  died,  then  the  Scrivener 
wrote  the  Will,  adjudged.  That  tho*  a  Rent  can- 
not be  created  or  granted  without  a  Deed  or  Will 
in  W^riting^  yet  this  nuncupative  Will  Mras  good, 
not  as  a  Gin  by  the  Devife,  but  as  a  Limitation 
or  Appointment  by  the  Statute  to  fupport  the 
Charity. 

So  where  Sir  Henry  Leigh  purcha&d  Copyhold  Woodford 
Lands  in  Woodford  in  the  Name  of  his  two  Sons  p^^^S? 
and  their  Heirs^  and  then  devifed  to  Sir  William  M^rcha! 

Martin  Ufes  70. 
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Mtmrtbi  and  his  Heirs,  a  Rent  Charge  6[  ^olper 
Jbmum  for  the  Reliejf  of  the  Poor,  &c.  Martin 
porchafed  the  Land  oat  of  which  the  Rent  was 
ifiiiii^,  and  then  £bld  it  to  Parkburft,  who  be- 
tween the  Surrender  made  to  him  and  his  Ad« 
mktanoe,  had  14otice  of  the  Charity  ^  adjudged, 
That  tho^  the  Eftate  in  Law  was  in  the  Sons  of 
the  Teftator,  and  tho'  he  made  no  Surrender  to 
die  Ufe  of  his  Will,  yet  by  the  enjoying  the 
Land  in  his  Life-time,  and  to  the  Time  of  his 
Death,  he  (hall  be  accompted  as  the  lawful 
Owner,  and  his  Will,  tho'  void  in  Law,  (hall 
ht  a  good  Umkation  and  Afpointment  of  the  Cha« 
rity  by  Vcrtue  of  the  Statute,  and  fb  the  Ar- 
rears were  decreed  againft  Parkburft,  but  he  may 
kave  Contribution  by  a  BiH  in  E^nty  agunft 
thofe  who  enjoyed  it  before  him  without  pay- 
ing the  Charity  Money. 
noU*sCdfi^  So  where  the  Teftator  before  the  Statute  ;2 
jMfoor  Rep.  H.  8.  oj  Wilis,  deidfed  his  Land  to  repair  High- 
•*^-  ways,  adjudged,  That  tho'  the  Land  was  not  de- 
Tiieabie  by  Cuflom,  and  fo  the  Will  de&dive, 
yet  'tis  a  good  Limitation  atid  Appointment  within 
the  Statute  of  Charitable  Ufes. 

I  ihail  now  mention  fome  other  Cafes  adjudg- 
ed upon  this  Statute. 

ff.  I.  JTbat  bath  been  done  where  a  W^ill  both  ieen 
fupprefed  or  Money  concealed. 
J  2.  Where  the  Devifee  of  a  Rent  Charge  purchafjsth 
tie  Land,  and  what  fiall  pafs  by  a  Dexnfe  of  the  Rents, 

3.  Same  Judgments  relating  to  Executors. 

4.  UHjot  is  to  be  done  with  the  improved  Value. 
%JWhete  the  Devife  is  to  fell,  and  doth  not  fay 

by  whom. 

6*  Where  the  Voor  to  he  relieved  are  in  two  Farifm* 
7.  Andlajtly^  of  concurrent  Leafes.  •R'/i 
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Firft^  If  k  can  be  proved  tkat  the  TefiMoc 

made  a  Will,  it  (hall  be  dcoreed  accoidinglj )  as 
for  Inftance : 

fames  Meek,  by  Will  dated  in  November  t66<;^  Meek 
gave  loo /.  perArmwm in  EaftSmitijfield.  St.  KMbf-  ^IjT  ^^^ 
rimes^  and  ^i%^to  ten  poor  Schoiare  to  be  cho-  scbSlt^ 
fen  out  of  the  Free  School  at  Jf^crcefier^  and  to  be  M^^uin 
educated  in  MagdaknzHaU  ^  and  appointed.  That  Hali  m 
if  the  Rent  ftculd  encreafe,  then  more  Schoian  ^*^; 
fhould  be  chofe,  and  that  each  fliould  have  loL  c^uc^ 
per  Atmm.    Thi«  Will  was  fupprefled,  and  never  47,  * 
i^en  after  the  Death  of  the  Teftator  ^  but  it  was 
profved  that  he  made  fuch  a  Will,  and  that  a  lit- 
tle before  his  Death  he  declared  that  he  would 
not  alter  it  *,  afterwards  it  mmcu]/ative  Will  was  fcC 
up  by  one  Atadgwick,  and  feniente  lite  between 
thofe  Wills,  Dr.  Hyde^  Principal  of  the  Uall^  got 
Letters  of  Adminidration,  then  the  nnncvpatim 
Will  w»i  fet  afide,  and  yobn  Meek,  the  Heir  at 
Lavr,  refofed  to  convey  the  Houfes  according  to 
the  other  Will  ^,    but  it  was  decreed.  That  the 
Chancellor,  Mailers,  and  Scholars  of  the  Uni« 
verfity,  and  their  SuccefTors,  ihould  ftand  (eiCed 
of  the  faid  Houfes,  and  receive  the  Rents,  and 
pay  the  fame  as  direQed  by  the  Will,  which  De-^ 
cree  was  confirmed  in  Equity. 

So  where  Money  was  devijed  to  a  charitable  Ufe,  **f  "wr 
mud  afterwards  a^wealed,  the  Commiinoners  did  de-  JJ^^ 
cree  it  with  Intereft  for  all  the  Time  that  it  was  Thetioidt 
concealed.  j  Moorch- 

(2.)  *  mere  the  Devifee  of  aJtevtGbafgeto  a  cba-  ^^J9- 
rkaUe  Ufe^  fwrcbafetb  Part  or  ail  the  Lands  (M  of  ooifet 
which  the  Rent  is  ifnifig,  iho  in  Point  of  Law  the  aad  £«iu 
Rent  is  extinguilhed,  yet  the  Commiilioners  may  «rinft«i.  ^ 
decree  the  Rent  to  be  revived,  and  fettle  it  upon  y^/**^ 
Trullees  to  fupport  the  Charity  fpr  which  it  was         ^ 

intended 
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intended  by  the  Teftator  ^  and  €o  it  was  adjudge 
•  Ken-  in  Eafigrinfied's  Cafe,  9  Car.  ^  adjudged,  That  a  De» 
Bington     vifeof  a  Rent  to  a  charitable  Ufe,  is  the  Devife 

Scomf  ^f.^^^  ^^^  ^^^^  according  to  t  Kerry  and  De- 
Warr.  *  tbiclis  Cafe ;  and  that  by  fuch  a  Devife,  not  only 
Moorcha.  the  Rent  then  referved,  but  the  Rent  afterwards 
HK^Moor  ^P®"  ^"^  improved  Value  (hall  pafs. 
Rep.  <4o.  (^)  '^^'^  ^  ^^  Executors,  altbo  two  or  mare  Inaj 
Toar  «f  have  a  joint  and  equal  Power  over  the  Cbaritj^  yet  ot» 
Waitham-  alone  may  be  chargeable,  as  if  they  all  prove  the 
^orUw  ^^^^y  and  they  permit  one  to  receive  the  Money 
cha.  uf«  given  to  the  Charity,  who  afterwards  dies  inibl- 
6^.  vent,  the  Survivors  ihall  be  charged  with  the 

whole,  if  the  Teftatpr  left  fuffident  Aflets,  be- 
caufe  they  jointly  medled  with  the  Execution  of 
the  Will,  which  if  they  had  not  done,  but  had 
left  it  wholly  to  the  other,  then  they  could  not 
be  chaij^ed. 

So  it  Executors  detain  the  Money,  and  will 
not  apply  it  to  the  Charity  for  which  it  is  given, 
the  Commif&oners  may  decree  the  Money  and 
Intereft. 
Penftred        The  Cafe  is  the  fame  where  a  particular  Sum 
ytffm       of  Money  is  deviled  to  a  Charity,  as  if  20/.  is 
Mow  cha.  given  to  maintain  a  preaching  Minifter,  not  ap- 
Ufef  8a.  *  pointed  out  of  what  it  Khali  iflue,  and  the  Tefla- 
tor  left  Lands,   and  likewife  perfonal  Af&ts,  and 
made  his  Wife  Executrix,  and  died,  (he  refufed  to 
buy  Lands  or  Rents  of  that  Value  •,  but  the  Court 
of  Chancery  decreed  her  to  buy  it,  and  fettle  it 
upon  the  Charity. 

(4.)  Where  the  Teftator  doth  not  dite3  what  fiall  be 

done  with  the  improved  Value^  (as  he  did  in  MeeVs 

Cafe  before  mentioned)  it  (hall  go  to  encreafe  the 

Th  f  d    ChzTity )  and  fo  it  was  adjudged  in  the  Cafe  of 

SchTOi[  8  Tbetford  School,  (vix.)  Lands  of  the  yearly  Value 

Rep,  130.  MoprCha.  Ures7i«  '  of 


bf  i  $L  per  Amhan^  were  devifed  by  Sir  TbomM 
Fidimrfione^  to  maintain  a  Preacher,  Schoolmafter) 
and  i>oor  People  in  Tbetford^  and  by  the  Will  a 
Diftribution  was  made  oi  a  certain  Poitidn  to 
each  ^  afterwards  thefe  Lands  were  improved  to 
the  yearly  Value  of  100  i.  adjudged,  That  the 
Surplus  (hall  be  applied  toencreale  the  feveral 
Stipends  in  Proportion,  and  it  (hall  not  go  to  the 
Heir,  becaufe  it  appeared  t^at  the  Teftator  in* 
tended  all  the  faid  Lands  for  the  Charity. 

(?.)  JHieretheTeftator  devifed  that  his  LariiJImU  ^tt^ti 
he  fold^  and  the  Money  applied  to  a  Charity,  &nd  Xjf*'. 
doth  not  direa  by  whom  it  mail  be  fold,  the  Com-  Moorcha« 
mii&oners  may  api)oint  any  Perfon  to  fell,  and  Ufes  79. 
decree  the  Sale  to  be  good. 

(6.)  If^here  a  Devife  is  to  the  Cbvrchpardem  and 
Overfeers  of  the  Poor  of  a  particular  Farijh^  for  the 
Relief  of  the  Poor  of  that  PariJI),  and  it  happens 
to  lie  in  hro  Covnties^  it  may  be  applied  to  the 
Relief  of  thofe  Poor  which  live  in  one  Part  of 
the  Parilh,  and  nothing  to  the  Poor  of  the  other 
Part,  (vi%.)  Mary  Chambers,  by  Will  dated  7  Jutte  R^oki  and 
K54,  devifed  too/,  to  the  Churchwardens  and  JJ^^rin*"' 
Overfeers  of  the  Poor  of  St.  GiUss  Qipplegate^  ton'""*' 
Lmdoftj  to  be  paid  to  them  for  the  Encreaie  of  Car.  2. 
the  Parifli  Stock  ^  they  received  its  and  put  it  out  ^^^^'* 
to  Intereft,  and  received  the  Profits,  and  paid  it  ^^^  ^^" 
to  the  Poor  of  that  Part  of  the  Parifli  which  lies 
in  London,  and  that  Part  of  the  Parifh  which  lies 
in  Middlefex  had  none;  adjudged.  That  it  was 
well  paid. 

(7.)  Having  already  mentioned  what  (hall  be 
done  with  the  improved  Value  of  Lands  given  to  a  ^^.  ^^ 
Charity,   I  fl^all  conclude  this  Title  with  a  Cafe  ^ni^th* 
wherein  the  trwe  Filw^  was  confidered,  (vi%)j0yce  School  of 
Franklands  hy  Will  dated  20  feb.  i?86,  devifed  N^^^pon,. 
I  Portion  of  Tythes  in  Sanjled  to  five  Perfipns  Jj,^j-  ^* 
ud  their  Heirs,  to  the  Intent  they  ftiould  em-  cha.uftf 
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tloy  the  yearly  Profits  to  dttSt  t  Gf&mtnar  School 
m  Newport  in  Effex,  for  a  competent  Number  of 
Children  of  the  Inhabitants  of  that  Place,  ^c« 
and  if  there  vras  but  one  Mafter,  then  he  to  have 
!2o  I  per  Anmm^  and  if  a  Mafter  and  Ufher,  thai 
teach  to  have  20  Nobles,  and  appointed  the  Ma* 
fter  of  QofwiU  and  Gnus  G)llege  Governor. 

Thefe  Tythes  were  in  Leafe  at  the  Time  of 
the  Devife  for  feveral  Years,  at  the  yearly  Rent 
of  7  Z.  the  Devilees  received  the  Rent,  and  built 
a  School,  and  demifed  the  Tythes  to  Ricbsrd 
Wright  iox  35  Years,  at  7 1,  p^  Jmam. 

Anno  16 10,  in  Confideration  of  a  Surrender  of 
that  Leafe,  they  let  the  faid  Tythes  to  him  for 
$0  Yeari  at  the  fame  Rent 5  the  Leflee  died  Anm 
1 6  3  4,  and  the  Tythes  from  his  Death  to  the  Year 
1650,  were  worth  43 1,  per  Annum  mote  than  thd 
Rent  referved,  and  as  luch  they  were  held  ind 
enjoyed  by  Robert  the  Executor  of  Richard  Wiriibt 
during  all  that  Time. 

Anno  16^6^  thefurviving  Truftees  leafed  the 
Tythes  to  one  Nightingale  for  21  Years,  at  10 1 
per  Annum^  which  Leafe  was  to  commence  after 
the  Determination  of  the  Leafe  for  50  Yean  •, 
Nightingale  fold  the  faid  Term  of  2 1  Years  for  a 
Valuable  Gonfideration,  and  from  Micbadmah 
Anno  i6;o,  to  Michaelmas  i65o,  (at  which  Time 
the  Leafe  for  50  Years  expired)  the  Tythes  were 
<w)rth  60 1,  per  Annum  more  than  the  referVed 
Rent  s  adjuaged.  That  the  concurrent  Leafe  for 
2 1  Years  was  to  defraud  the  charitable  Ufe,  and 
that  the  fame  was  void,  and  that  the  Truflees 
ought  to  let  it  at  the  true  Value,  and  for  a  Term 
ftot  exceeding  2 1  Years. 
In  Dr.  Fluod's  Cafe  before  mentioned,  the  Devife 
Hob,  13^.  was  to  the  principal  Fellows  and  Scholars  of  Jefia 
College  in  Oxon,  and  their  Succeflbrs,  to  find  a 
Scholar  of  his  Blood,  it  was  agreed^  That  this 
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Devife  was  void  in  Law,  becau(e  the  Statute  ^4 
H.  8.  of  Wills  did  not  alloiT  devifes  to  Corporati" 
0fis  in  Mortmain^y  hat  yet  it  was  held  good  by  the 
Statute  43  Elix.  as  a  Limitatu^n  gnd  an  Appoirtt-' 
ment  of  Lands  to  a  Charity.      ^  i 

So  where  a  Devife  was  of  ][^ands  to  Trimtj  R«  y^frnt 
College  in  Cambridge  for  the  Maintenance  of  a  Newman, 
Fellow  there,  and  if  any  CaxM  Jhall  binder  tbis  De^  »^^'^4. 
vife^  er  ibat  tbe  fame  cannot  m  ta  the  College  by  Rea^ 
fon  of  tbe  Statute  of  Mgnitmnn^  then  he  deviled  the 
fame  to  Robert  Newman  and  ^is  Heirs,  and  upon 
an  Information  exhibited  by  the  Attorney  Gene- 
ral to  have  this  Land  eftahltfldei)  to  the  College, 
it  was  decreed  accordingly  by  Viitae  of  die-Sta-^ 
tute  43£Kx.  &c.  ;         ^ 

More  relating  to  this  Statute  biay  be  feen  in 
Adams  and  Lambert's  Qaft,^  4  Ri^l  fo.  96. 

Chattehi  ' 

BT  this  SKdcfl,  all  Goods  moveable  and  im« 
moveable  are  comprehended,  excepting  only 
fuch  which  are  in  Nature;  of  a  Freehold  or  Parcel 
of  it.  '    \- 

And  thefe  are  either  P^on4,  (viz.)  fuch  as 
belong  immediately  to  the  Perfon  of  the  Man, 
or  Realj  (viz.)  fuch  whijdi  iflue  out  of  fome  im- 
moveable Thing,  as  a  Lpafe  pr  ilent  ifTuing  out  of 
Lands.  J 

^Apprentictt, 

Mis, 

Bondsy    ,     .    \ 

Chattels perfd-   ..'»^'     ;:; 

nal  are  ^^DOKes, 

■   i  Cmtt, 
XJPattie,     ..  i^  .' 


'    «• 


14« 


nal  are, 


Chattels. 

''Cbefis^ 
Cottcbesj 
Coriif  growing,  or  cut, 

FerretSf 
QreyboandSf 

Hop$. 
HoupAiJhf, 

HoWHaSy 

Jewels^ 
Iron, 
Chattels  pcrfo-  ^Linfien,        ^ 

Maftifs, 

Mortgages, 

Mvfcal  Iftftnments, 

Tewter, 

Plate,  will  not  pafs  by  the  Kame 

of  Jewels  or  UtenfUs. 
JPlovs, 
Safron, 
Ships, 

Trees  feUed, 
Trunks, 
JTaggons, 
Apparel,. 
Books, 
Carts, 
,  Coaches,         j  will  not  pafi  by 
^  Cattle,  f    the  Word  U- 

Corn,  j     tepfils. 

Plate  for  Or- 
ftamtnt, 
s^Ptov  Gear, tec} 
Yet  all  thcfe,and  many  more  of  the  like  Nature, 
ygjM  pafs  under  the  Name  of  Moveables,  and  are 
7   '.-^    "      ""  L  J  accounted 
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accounted  in  the  adual  Pofleifion  of  the  Ezecu- 
tor,  immediately  upon  the  Death  of  the  Teftator, 
tho'  they  are  many  Miles  diftant  from  him. 

Chattels  jFdfiVs,        VLeafes  for  Years  of  thefc 
Real,     yfloufes^      (     and  the  like. 

Markets. 

All  thdfe  and  more  of  that  Nature  pals  by  the 
Name  of  Immoveables,  and  are  not  in  the  PoP 
ieifion  of  the  Executor  till  an  Entry  made,  or 
until  recovered,  except  Lea(es  for  Years  of  Tytbes^ 
hecsLuCe  in  fuch  Cafe  there  can  beno  Entry  made  % 
neither  are  Debts  owing  to  the  Teftator,  or  Ar- 
rears of  Rent  due  to  him,  in  the  adual  PofleffioQ 
of  the  Executor  till  recovered. 

I  fliall  here  mention  fome  Cafes  which  concern, 

(i')  A  Devife  of  a  Perfonal  Eft  ate  in  general. 

(2.)  A  Devife  of  a  Perfonal  Thing  with  Remain- 
der over,  and  a  Devife  of  the  Ufe  thereof. 

(3.)  A  Devife  of  particular  Things^  as  Com, 
Jewels,  Utenfils,  Sfc. 

C4  )  A  Devife  of  Goods  to  a  particular  Purpofc. 

*  (5.)  A  Devife  of  Money. 

•  (6.)  -4  Devife  that  bis  Debts  Jhall  be  paid  out  of 

bis  Land  or  Chattels. 
(7.)  A  Devife  for  Term  of  Tears. 


I.ee  ivj*- 


Firfl:,  As  to  a  Devife  of  the  Perfonal  EJtate  in  p- 
neral,  the  Teftator  devifed  a  Moiety  thereof  to  His 
Wife  i  then  he  gave  feveral  Legacies  to  particui  ^^^^^^^ 
lar  Perfons,  and  afterwards  he  devifed  the  Refidue  Rep/,^, 
\    to  another  \  adjudged,  that  if  there  is  enough  to       *     ' 
\    pay  the  £M»ri,  the  Wife  ^all  hive  a  fuU  Moiety  cf 
i  L  3  the 
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the  Whole^  and  that  tl^e  Dtbt$  Piall  be  paid  out  <A 
the  Refidue  ^  and  if  he  had  Money,  Bond,  and  a 
Leafe  ibr  Years^  a  Monty  of  all  (hall  pafk 

(2.)  As  to  a  Devife  of  a  Perfonal  Tbivg  with  R^ 
tnainier  over,  it  cannot  be  by  the  Kettles  of  Law, 
but  the  Ufe  may  be  devifed  to  <w,  aod  the  Re- 
ptainitr  to  anotbe»,  in  which  Cafe  the  Property 
is  Veiled  in  the  laft  Deviiee  ^  cdncerning  which 
there  have  been  feveral  Judgments  and  Refbluti- 
ons  in  the  Books, 
a  And.  185     Jf.  LefTce  for  Years  devifed  to  his  Son  John  the 
•  fl'^'fvhok  T$m  he  had  in  the  Farn?,  aad*  if  he  died, 
^'"^        ih^n  h^  gave  it  tp  his  Daughters,  and  made  his 
iSpn  Executor,  an4  died.    John  the  Son  proved 
thfi.WiJil,  and  died  fnteftate,  his  Adminiibrator 
ibid  the  Term  ^  and  adjudged  good,    becanle$ 
X)¥vi{e  of  a  Chattel  with  Rmaiwifr  truer  is  void. 
i    Ji\lt  fin<:e^  19  a  Court  of  Equity,  a  Devife  of  % 
Chattel  real  with  Remainder  over,  has  been  he]4 
good. 
/>^    1-wch  i^fT-  ,4^  where  the  Teftator  made  a  Leafe  in  Truft, 
-f'^J^"^^' referring  to  his  Will,   and  then  devifed  Portions 
Rep.  249.  ^P  h^s  Daiiighter?,  to  be  paid  at  their  Marriage  or 
Age  6f  2 1  Years,  ^nd  it  they  die  before;  then  to 
tS^  J^erfom.    The  Daughters  had  no  other  Main- 
tenance, and  none  could  be  decreed,  becaufeof 
tjw  Dcivife  over,  which  was  held  to  be  good. 

Arid  fo  it  was  held  in  the  Cafe  of  Wlitmoire 
'^iCrktm,  via;.  That  a  Devife  of  Chattel  Real 
Kemaifider^over  was  good,  but  ^t  was  never  allow- 
ed of  a  PerfonalQha^el    .    '; 
Whitmore      The  Cafe  was,  viz.  Whitmore  devifed  the  Refi- 
>*r/w'       4^e,  pf/hi?  p^ifptf?!  fiftate  'cocjfift ing  in  Chattel, 
a^!"^  ^  SbttftipW^Qpods^  Plate.  Jewels^  Arrem^s  cf  Rent^ 
Rep.i5^*.-  ^p4:Debt9  on  Bond,  0c^  to  the  EarJ  of  Qtmen, 
'   ''  '  (Qtt}f^Vfe  of  JfiUUm  V^bitmpre  his  only  Son,  and 
•      ''"  th^  Hem  of  hk ,  M^hs  ^ifbeiieii^thmtlfwe^ 
•*nd iohis MmnKTf  1^^  ^^ ^^^ ^/"^  of  th  Stjten 
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pf  the  Tiflatar.  He  made  his  Son  Ezecotoc,  aoA 
the  Lord  Qaven  Executor  imrante  minerc  4tate^  th« 
Son  died  upwards  of  17,  and  under  21,  and  with-* 
out  IlTue,  having  firft  devifed  all  his  Perfonal  E-» 
ftate  to  his  Wife.  And  it  was  decreed  for  hor^ 
bfcaufe  the  LimitaticHi  of  Mmey  and  Perfimal 
Chattels  to  the  Sifters  Children  was  void  in  Law  % 
'tis  hue,  it  hath  been  allowed  in  Chattels  Realy  but 
never  in  Money  or  Chattels  Perfonal,  for  the  Vfe 
of  Money  is  Money  itfelf,  the  Property  vrhcxevS 
in  this  Cafe  was  vefted  in  the  Son  at  feventeen 
Tecnj  of  Age,  fi^r  then  he  was  out  of  his  Minori* 
ty  as  to  his  being  an  Executor,  and  the  Property 
was  in  him,  which  being  once  vefted,  (hall  nevei 
be  divdled. 

But  ast^  ibeUfe  ^  a  perfamL  Thing  Remtnnder 
#wr,  that  may  be  well  devifed,  and  fo  is  the  Year-  P^a]Bd,6*; 
Book  ^  but  a  perfonal  Thing  itfelf  cannot  bo  Co 
devifed,  becaufe  a  Devife  of  (uch  Thing  &r  an 
Hour,  is  a  Devile  fer  ever. 
.  The  Law  being  thus,  it  (eemed  a  very  odd  De* 
vife  of  Fttzjames^  who  was  Chief  Juftice  of  Owcn  33^ 
England,  Anno  22  H  8.  vjx.  he  devifed  the  Ufeoi 
his  Plate  and  Jewels  to  his  Son,  and  the  Heirt 
Males  of  his  Bodyi  but  the  Judges  held,  That  the' 
Son  had  no  Property  in  them,  but  only  the  Ufi. 

The  Lord  Audlej^s  Widow  ufually  wore  a  Chain  i^i  hi- 
of  EHamoads.  and  Pearls  v  ihe  married  Serjeant  ftingt  ver* 
Bai^s,  and  he  devifed  the  Ufe  thereof  to  her  du^  /"*  Dogiai, 
ing  her  Widowhood,  (he  giving  Security  to  leave  ^~*  ^*'* 
them  to   his    Daughter.     The  Court  was  di-  ^^^' 
vided,  whether,    notwithftanding  this  Devile, 
ihe  fhould  retain  them  as  PeripbarnaUa  ^  two 
Judges  held  fhe  might,  becaule  they  are  conveni* 
ient  for  a  Woman  df  her  Quality,  but  two  were 
of  another  Opinion,  becaule  what  may  be  con* 
venient  may  not  be  neceflary  •,  but  fones,  who 
reports  this  Cafe,  tells  us.  That  by  the  Opinion 
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of  thrte  Jadgcs,  the  Wifeihail  retain  theie Jewels 
againft  the  Will  as^  her  neceflary  Apparel  and 
Ornaments,  and  that  the  Hufband  cannot  difpofe 
of  them  by  Will,though  he  might  hare  fold  them 
iti  his  Life- time,  which  not  having  done,  the 
Property  is  veftcd  in  the  Widow  immediately 
upon  his  Death. 

Devile  of  his  QooJs  to  his  Wife  for  Life,  and 
after  her  Deceafe  to  W.  N.  who  commenced  a  Suit 
in  Equity  in  the  Marches  of  Wales^  to  fecure  hia 
Intereft  in  Remainder :  But  a  Prohibition  was 
granted,  becaufe  a  Devife  of  the  Goods  them- 
felves  with  a  Remainder  over  is  void,  but  not  if 
the  Ufe  attd  Occupation  of  them  is  firft  devifed. 

So  a  Devife  of  the  Ufe  of  feveral  Paintings, 
Books,  and  Medals  to  his  Jf^ife  for  Life^  and  after 
her  Deceafe,  that  the  fame  (hould  remain  to  bis 
Son,  if  (he  be  with  Child  with  a  Son,  if  not,' or 
if  the  Son  Ihould^die  without  IfTue  Male  of  his 
Body,  that  then  the  fame  Ihould  remain  to  the  VJ$ 
cf  Thomas  VacheUy  decreed,  that  this  Limitation 
was  void. 

A  Citizen  of  London  devifed  a  Sum  of  Money 
to  his  Son,  (which  was  more  than  his  Cufiomarj 
Part)  and  if  he  died  before  21,  then  he  devifed  it 
over  to  another  \  decreed,  That  this  Devife  over 
for  fo  much  as  was  the  Cuftomary  Part,  was  void : 
For  if  the  Son  die  before  21,  his  Adminiftrator 
(hall  have  the  Cuftomary  Parr,  and  the  Suiplus 
fhall  go  to  whom  it  was  devifed. 

(?.)  As  to  Devifes  of  particular  Things^  as  Corn^ 
Je^eis^  Uievfls^  &c.  Some  Diftinftions  have  been 
made  in  Devifes  of  that  Nature,  as  where  the 
Teftator  ^vifed  the  Corn  which  ihall  grow  on 
Black  Acre  in  the  Year  next  after  his  Death,  and 
there  was  no  Com  growing  on  that  Acre  in  that 
Year,  the  Legacy  is  void  ^  but  if  he  Jiad  devifed 
a  certain  Quantity  of  Corn,  and  appointed  it  to 

■  4  qC 
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h  paid  out  of  his  Corn,  which  (hall  be  gfowing 
in  that  Tear,  in  fuch  Cafe  the  Devife  is  good,  be- 
caufe  'tis  a  Devife  of  an  abfolute  Legacy,  ap- 
pointing how  it  (hall  be  paid,  which  though  it 
cannot  be  done  in  that  Manner,  yet  that  doth 
not  EfFed  the  Legacy  it  felf  But  'tis  void  in 
the  other  Cafe,  became  the  Legacy  was  reftrain? 
ed  and  limitted  to  Corn,  which  fhould  grow  on  a 
particular  Parcel  of  Land,  and  n(Hie  did  grow 
there. 

But  as  to  Com  in  general,  a  ^  Leflee.for  Tears  •  ^  H.  i. 
or  Tenant  in  Dower,  may  devife  all  fuch  which  yJ^'^P*" 
is  i  growing,  at  the  Time  of  their  Deaths,  and  f^^u.^.'^ 
fiich  Devife  is  good.  Fjrz,  De-'' 

It  hath  been  a  QP^ion*  what  pafles  by  the  ^»ft  ^^' 
Word  yeveU^viz.  the  j  Earl  of  Jf^^humberhnid  \^^^^^ 
devifed  his  Jewels  to  his  Wife^  adjudged.  That  bfHind?* 
neither  a  Collar  of  iSS's^  or  a  Garter  of  Gold  did  Ct/e, 
pafs,  hecaufe  thole  were  not  properly  Jewels,  but  Owenia4. 
Enfigns  of  Honour^  and  that  the  Gold  Bu'  kle  in 
his  Bonnet,  and  the  Gold  Buttons  on  his  Cloaths; 
did  not  pafs,  becaufe  they  were  annexed  to  his 
Robes  ^  but  Chains  ol  Gold,  Bracelets,  and  Gold 
Rings,  did  pals  by  that  Word. 

But  Hate  and  fewek  will  not  pals  by  a  Devife  Latimef*# 

ofUtenfils.  ^  ^  C-ADycf 

(4.)  iTbere  Goods  are  devifed  to  a  particular  Fur-  ^^   * 
pofe,  there  no  Interefi  is  vefied  in  the  Devifee  ^  as  for  ^y^[  ii^ 
Inftance,  the  Teftator  devifed  feveral  Legacies,  %J^ 
and  the  Reiidue  (after  Legacies  paid)  to  his  Wife, 
to  difpofe  for  the  good  of  Bs  Soul^  and  for  Payment 
of  bis  Debtt^  and  made  her  fole  Executrix,  and 
died ;  (he  married  again,  and  her  Hufband  made 
an  Executor,  and  died^  adjudffed,  That  the  Wi- 
dow, and  not  the  Executor  of  her  fecond  HuC^ 
band,  Ihall  have  the  Re(idue  of  the  Goods,  be- 
caufe flie  had  no  Intereft  in  them  by  the  firft  Will 
as  to  herfelf,  but  (or  Payment  of  his  Debts. 

(5.)  Mone^ 


^f4  CbatteJi  Droife^ 

Broadhufft     (y)  Moitej  camd  h  itvifed  frem  ofu  to  ontAlfer^ 

2^^^     cither  by  genenil  Words  as  in  the  Caffs  befoie 

1^^  ^'2'    mentioned,  or  by  devifing  the  Money  it  felf,  as 

Vm.  34p.  where  the  Teftator  had  Ifrae  three  Daughters,  as^ 

devifed  to  them  9  40 1,  eqwlfy  to  be  divided,  and 

if  anf  aftibem  died  mtbout  Igwy  her  But  to  go  ta 

the  SMTviwr,    Oi^e  of  them,  married  the  Plaintifi; 

and  died  without  Ilibe  %  and  upon  a  Bill  exhibit* 

«d  Hgainft  the  Executor  and  the  furviving  Sifters, 

the  Hufband  had  a  Decree  for  180 1  being  the 

third  IH»t,  becaufe  a  Sum  of  Money  cannot  be 

thus  entailed. 

S^rtW         Devife  ot  a  Sum  of  Money  to  R.  B.  to  he  dif 

J2^       po/^il  by  hhn  far  certain  Purpofes  vMcb  be  Jhould  in  a 

iCh/     ^vateMie  ao^ucim  bimwitbaU  he  died  without 

B^f.  X98,  making  any  Appointment  s  it  ^was  decreed  for 

R.B.  becaufe  ro  a  Bequeft  to  bim^  and  not  to 

the  Executors^  for  it  doth  not  appear  that  they 

weire  to  have  any  Shaw. 

Devife  oi  140 1,  to  the  Daughters  of  B.  who 

had  five  then  living,  and  before  the  Teftator  died 

he  had  two  more-,  adjudged,  that  they  fhouid 

bav^  nfy  Share  of  this  Money,  becaufe  there  be- 

iing  five  Daughters  living  at  the  Time  of  making 

the  Will,  it  ftiall  not  be  intended  that  the  Tefta- 

'    \        tor  defigned  it  for  any  more. 

Pitt  Wr/itf      Devile  of  jool.  to  be  paid  ^o  bis  Child  whiA 

Pigion,     he  (hall  have  at  his  Death,  and  if  none,  then  to 

^f^*        his  Sifter.     Afterwards  he  had  three  Children 

«P-  3Q«*   ijQfjj  gj^jj  living,  and  theh  by  a  Codicil  he  devif- 

ed  200/.  apiece  to  his  Children,  but  did  not  fay 

for  their  Portions,  nor  any  Thing  to  avoid  or  affirm 

the  Will  •,  decreed,  Thatthe  three  Children  ftiall 

have  an  equal  Share  of  the  300  Land  (hall  each 

of  them  have  200 1,  by  Way  of  Accumulation. 

Cloberriet       The  Cafes  fottomng  are  where  Money  was  devifed 

Vmt  *  2  ttpon  a  Contingency,  vz%.  the  Teftator  devifed  Monef 

a*ch.^^'''  to  a  Woman  at  her  Age  of  2-1,  or  Marriage,  tal» 

Rep^  X  jry.  paid 


pM  fa  hat  wilk  Immfi^  and  (he  died  befim  8t« 
and  uninaf lied  ^  adjudged,  that  tbe  Money  (hall 
go  to  her  Executor  \  biit  if  it  had  been  at  th^ 
Age  of  2ij  or  Marriage,  without  faying  «r2m  to 
he  pafi,  and  (he  had  died  before,  'tis  a  lapfed  L«- 
gucy  y  fo  'tis  if  the  Devife  had  been  of  a  Sum  ol 
'MQney,  when  (he  comes  oi  Age  or  be  maniedi  and 
ifatt  die  before.  .  ^ 

.  (6,)  Concerning  Deyifes  af  Lands  for  Bujment  <f 
Debts^  the  Reader  may  ohferve  the  Cafes  foUovnng : 

Jf.  The  Teftator  devifed  his  Lands  to  his  Exe-  Cordert 
cotors  kt  the  BtymetA  of  bi$  Debts,  and  until  they  ^fij  8 
ihould  be  paid,  Remainder  over  \  adjudged,  that  ^'^:^ 
the  Executors  had  no  Eftate  for  Life,  but  only  a  ^^^ 
CbMtel  Inteteft  determinable  upon  the  Payment  of 
the  Debts. 

.  My  Lord  Giif  dtes  this  Judgment  in  MMhem  g  Ren.  $4 
Jdanmngs  Cafe,  and  tells  us,  he  was  of  Ccfuncil 
with  the  Executors,  and  that  if  it  had  been  coop- 
ilrued  to  be  an  Eftate  for  their  Liv«s,  thei^  it 
ivoald  have  determined  upon  their  Deaths,  whidk 
might  happen  beit^e  the  Debts  weie  paid)  an4 
by  G^nfequence  they  might  never  be  paid,  bo* 
canfe  in  fuch  Cafe  tht  Eftate  would  not  go  to 
their  Executors  ^  but  if  it  was  a  Chattel  Intereft^ 
then  it  would  be  Aflets,  and  remain  to  their  Exei^? 
oitors,  and  the  Debts  would  be  all  paid,  whidi 
was  the  Intention  of  the  Teftator  ^  but  he  agreed^ 
4f  fuch  Eftate  had  been  by  Grant,  or  by  any 
Conveyanoe  at  Common  La^r,  it  had  been  for 
life. 

If  the  Teftator  devifes  his  Land  far  Bajnunt  cf  Peleliafli 
ih  Debts,  and  makes  an  Executcnr,;  and  dies,  leav^  W*'    v 
ing  Aflets,  no  Part  of  the  perfooal  Eftate  ftiall  be  ^l^^^^^ 
applied  to  pay  hiaDebts^  becaufe  he  made  a  Pro-  *    ^'^^* 
Tifion  for  it  our  of  his  Lands,  which  fliews  he  inr 
tended  hia  perfbnal  Eftate  for  his  Executor  ^  but 
ft  a  Man  oy  any  other  Conveyance  diipofetk 

lAuda 
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Linds  far  Papnent  of  bis  Debts,  and  then  dies  In- 
tefiate,  leaving  perfonal  Affets,  that  (hall  be 
charged  in  the  Hands  of  an  Adminiftrator  for  the 
Payment  thereof^  and  this  for  the  Benefit  of  the 
Heir,  becaufe  it  doth  not  appear  that  he  intended 
any  Thing  for  his  Adminiftrator. 

(7.)  As  to  Devifes  for  Term  of  Tears^  it  beivg  a 
0)attel^  I  JhaU  only  mention  a  few  Cafes  of  that  Na- 
ture in  tits  Place  J  referring  the  refi  to  its  proper 
Title. 

In  Chancery  the  Cafe  was,  The  Father  had  IfTue 
one  Son  and  two  Daughters,  and  being  pofie(&d 
'^  ^         of  k  Leaje  for  Tears,  he  devifed  it  to  his  Son,  and 
'*'""  \  ,  if  he  died,  then  to  his  Daughters,  and  if  they  die, 
4hen  to  his  Wife,  and  made  his  Son  fole  Executor, 
Handle      and  died  5  the  Son  entered,   and  died  Inteftate, 
y^^ '     «nd  his  Widow  took  out  Adminiftration,  and  fold 
Moof"749.  *h®  Term  for  a  valuable  Confideration  5  it  was 
decreed  that  her  Sale  was  goodf 
)  ^--weicden    *   f.  Leflee  for  Years  devifed.    That  his  Wife 
•w^f       ihould  have  the  Lands  for  fo  many  Tears  as  fie 
fi^wT'  fi^^li^i  and  after  her  Deceafe  the  Refidve  to  his 
Ctoin.^x-.  ^»  ani'insAfigns,  and  he  made  his  Wife  Execu- 
trix, and  died  5  Ihe  proved  the  Will,  arid  entered 
and  agreed  to  the  Legacy,  and  then  th^  Son  died^ 
Ihe  afterwards  fold  the  Term,  and  died  ^  adjudg- 
ed. That  the  Adminijlrator  of  the  Son  Ihall  have 
the  Refidue  of  the  Term,  and  not  the  Purchafer; 
becaufe  the  whole  IntercA  thereof  was  not  abfo- 
iutely  given  ko  the  Wife,  but  only  conditionally, 
viz.  for  fo  many  Tears  as  fie  fiould  live  •,  that  is, 
r*  '       That  (he  {hotiW  have  tbe  Eftate  fo  long  s  fo  that 
when  (he  dies  her  Inteteft  is  determined^  there- 
'         ,    fore  the  Devife  to  the  Son  (hall  He  expoundtd  to 
prteedethe  Devife  to  the  Wife/' that  both  may 
ftand,  for  there  is  no  exprefs  Devife  tohcr/nr 
Xif^^  if  it  had  been  fo,  then  Ihe  woold  be  enti* 
iled  to  the  xfbo^  Term^  becaufe^aii  £ftate  for  Life 
t    .   I  being 
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leing  a  Freehold,  is  more  valuable  in  JiijgiiieDtf 
of  Law  than  an  Eftate  for  Tears  ^  but  Ihe  having' 
no  exprefs  Eftate  for  Life  devifed  *,  the  Words^dz. 
after  her  Deceafe  the  Refidue  to  her  Son,  do  not 
give  her  an  Eftate  for  Life  by  linpUcation. 

And  as  a  Term  for  Tears  will  pais  by  a  Devife  portnum 
of  all  bis  Ooods,  fo  if  the  Legatee  fues  to  have  the  '^faf 
Term,  he  muft  make  the  Executor  a  Party,  or  S'""» 
his  Bill  will  be  difmifled-  X^r  "^ 

The  Wife  being  with  Child,  her  Hufband  de-  >er/w 
vifed  all  his  perlbnal  Eftate  to  be  laid  out  in  Riasrare, 
Lands,  and  if  (he  had  a  Son,  to  be  (ettled  on  ^^^^' 
him,  and  if  (he  had  a  Daughter,  then  (lie  to  sl^i>rJ}k 
have  9  GOO  I.  faii  at  the  Day  of  her  Marriage  ^  and  •fG^Uu 
that  her  Mother  (hould  have  80 1,  p^  Anrmnk, 
Part  of  the  Intereft  of  the  faid  ;oooL  for  the: 
Education  of  fuch  Daughter.    The  Teftator  died, 
and  afterwards  the  Wife  vras  delivered  of  a  Daugh- 
ter     The  Queftion  was,  Whether  (he  fhould 
have  the  remaining  Intereft  of  the  ^cooZ.  which  .  i 

was  not  difpofed  by  the  Will,  of  whether  it  (hould 
go  to  the  Executor  of  the  Hufband  ?  It  was  infift-* 
ed  for  him.  That  the  Father  intended  no  more 
than  3  000 1,  for  his  Daughter,  and  that  by  ap- 
pointing  80 1  yearly  out  of  the  Intereft  for  her 
Education,  he  had  excluded  her  from  the  reft^ 
but  it  was  decreed,  That  where  a  Sum  of  Money, 
is  given  to  be  paid  at  a  particular  Time  to  a 
Child,  fuch  Child  fliall  have  the  whole  Intereft  '^ 

of  it  to  that  Time,  rather  than  any  Part  of  it 
(hall  go  to  the  Executor^  that  this  is  very  clear,' 
where  no  Maintenance  is  provided  for  the  Child 
till  that  Time  ^  and  even  in  this  Cafe,  where  a 
Maintenance  was  appointed,  the  Court  decreed. 
That  the  Executor  (hould  accompt  to  the  Daugh-  *^«"^-3^* 
ter  for  the  Intereft. 

Upon  the  Pleadings  in  Equity  the  Cafe  was, 
%\t  WiUiam  Slw  had  IlFue  a  Son  and  tmo  Daugken 

by 
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hy  the  firft  Venter,  ted  «t  Dmgkeir  hf  the  feoond 
Venter  named  Jsne^  ind  upon  his  faid  feoond 
^cri&ge,  he  fettled  Lands  in  Jointure  to  his 
Wife  for  Life,  and  after  her  Deceafe,  in  Ca(e  hi 
bad  but  one  Daughter,  and  no  DKJve,  then  to  raife 
3000 1,  for  fuch  Daughter,  to  be  paid  at  her  Day 
of  Mamlage,  fo  as  ihe  married  alter  fizteen  (  af* 
terwards  be  devifedtbe  Rsoerfim  of  ibofe  hmds  to 
other  Perfons,  and  direded^  that  after  his  S(xi 
ihall  raife  9000  2.  for  his  three  Daughters,  then 
he  to  have  the  Lands.  The  Queftion  wa9»  that 
iioce  Jam  had  9000  2.  by  the  Settknnnt,  and 
there  being  9000  i.  appoibted  for  the  three  Dai^h- 
ters  by  the  Will,  Whether  (he  {hduU  tftke  a  dou- 
bk  Pottion,  one  by  the  Settlement,  afid  tn&thot 
by  the  Will  ?  And  the  Lord  Keeper  Pinch  decreed, 
tne  Will  was  only  aa  acciimalbtive  Security  for 
J  .^  ^^    the  ?ooo  Z,  given  by  the  Settlement,  «nd  that 

/wBtou'  W^  Paymeot  of  9000/.  the  FlaintifF  Ihouli 

»veAc.347  have  the  Lands; 

Deaeed,  that  where  L&nds  are  deviftd  for  Pay- 
ment of  Debts  and  Legacies,  and  the  Kelidae  ef 
any  perfonal  Eiisa^  is  given  to  an  Executor  after 
Debts  and  Legacies  paid,  in .  fuch  Gafe  the  perfb- 
nal  Eftate  (hall;  in  the  firft  Place,  be  applied  to 
the  Payment  of  the  Debts  and  Legacies  as&r  as 
it  will  go,  and  that  the  Lands  (hall  not  bechaifg* 

-,  ed  any  farther  than  to  make  up  what  the  perfo^ 

»Veftt349  ^1  Eftate  falls  Ihort. 

The  Father  devifed  s^cl  to  his  Son,  and  made 
hn  Wifte  Executrix,  and  died  ^ .  the  Widow  d^ar* 
ried  again,  and  then  the  Son  exhilnred  a  BilL  ia 
Equity  againil  the  Hufl^and  aod  Wife,  to  have 
this  Money 'Legacy  of  25c/.  The  Ddendasts 
in  their  Anfwejr  pray  an  Allowance  for  Ae  Makh 
tenance  and  Education  of  the  Son  i  but  the  Caurfe 
iwonld  not  allow  that  the  8utn  (hould  be  dimi- 

iiiflied)  becaule  by  the  Law  the  Mother  ottfto^o 

maintain 
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inftintam  her  ChiU,  kit  $  Sum  of  Money  for 
binding  him  Apprentice,  and  paid  by  the  Mo-  ^vcntsf t 
ther,  Ihall  be  allo4Kred  to  her  in  Dilconnt.  '^  ' 

The  Father  hbving  three  Daiightf i«,  Man 
who  was  unmarritd,  and  Mattba  and  ^%§bew 
both  niirried,  devifed  400 1  to  A^tba^  her  Hii(^ 
band  giving  Bond  to  his  Executors^  upon  Payw 
ment  tnereof,  to  purchafe  Lands  of  that  Value;^ 
and  fettle  it  on  her,  and  the  Heirs  of  her  Body  § 
and  devifed  the  Relidue  of  his  perfonal  Eftate  to 
purchafe  Lands  of  the  like  Vaiuei  to  be  lettled 
on  the  Heirs  of  the  refpedtive  Bodies  of  his  (aid 
three  Daughters,'  or  otherwife,  Mary  the  unmac^ 
Daughter,  and  the  tmo  Hufifonds  0/  bis  mat* 
Daughters^  fiM  give  Bond  for  fa  wmcb  Momf 
as  tbej  JbaU  refpeSively  recHve  0/  the  refidw^^Rirt 
ijf  his  Eflate^  to  he  divided  into  tbtee.  Part^  and  tx» 
fettle  the  fame  upon  the  Child  or  Childreti  oC 
their  Wifes,  &c.  Afterwards  2Aattha  died  within 
fix  Months  after  her  Father,  leaving  Iflue  on* 
Daughter,  who  died  within  four  Months  after  her 
Mother.  Then  the  Father  of  the  Child,  and 
Hufband  of  Martha,  tool  omt  Admmftration  both  (9 
hs  Wife  and  Dawgbter^  and  exhibited  his  I^  id 
Equity,  to  have  the  4€o  1.  and  Uksmfe  a  third  Part 
of  the  Refdue  of  the  perftmal  Eftate  of  the  Tefiator^ 
which  amounted  to  700  h  The  Chancellor  Finch 
decreed  the  Payment  of  the  4007.  Wt6  Intetefi 
from  the  Time  of  the  exhibiting  the-BiU  ^  but  as 
to  the  700 1  it  was  difmiffed,  becaufe  the  Right 
to  it  wai  not  vefted  in  the  Child,  till  the  Executort 
had  made  anEleSion^  either  to  purchafe  Lands- and, 
fettle  them  as  dhreSed  by  the  WilU  or  to  fay  the  Mo^ 
ney  toibe  Daughters  and  their  Hufhanis^  tl»t  they 
might  purchafe  Lands,  and  fettle  them  £0  the 
fame  Ufe  \  and  if  nothing  veiled  in  the  Child  till 
fuch  Election  made,then,by  Conf^qfaence,nbtbing 
could  T^  in  the  father  m  Adminiftrator  t^  foch; 

Child  s 
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Child  \  tho'  it  was  infifted  for  Mm,  that  he  might 

r .  have  given  his  Bond  for  the  third  Part  of  the 

Refiduum  as  direded  by  the  Will,  and  fo  to  fe- 

cure  it  for  the  Child,  which  is  very  true^  but 

CoUetfMf-  7^  ^^  ^^^  ^^^  ^^  would  not  have  come  to  him 
fm  Collect,  as  Adminiftrator,  becaufe  it  ought  to  be  laid  out 
aVeAt.35'6  in  Lands,  and  fettled  as  the  Will  direds. 

Cbofe  in  ASlion. 

HIS  is  a  Thing  incorporeal,  and  only  a 
ight  which  a  Man  hath  to  a  Debt  or  Dih 
ty  ^  as  to  a  Debt  on  a  Bond,  Damages  on  a  Co- 
venant, &c.  and  becaufe  it  hath  no  real  £zi- 
ftence,  it  can  never  be  faid  to  be  in  the  Pofleffion 
of  the  Party,  till  a^ually  recovered  by  a  Suit  or 
otherwile,  and  therefore  'tis  not  devifeable  till  in 
his  Poflefllon. 
And  as  to  this  there  is  a  remarkable  Cafe,  f. 
Phefant  An  Orphan,  whofo  Portion  was  in  the  Court  of 
w/W#  Orphans,  manied,  and  her  Hufband  devifed  the 
aVentllo  Money  to  her,  provided  fhe  did  not  claim  Dower, 
and  dies  before  the  came  to  the  Age  of  2 1  Tears. 
It  was  infifted  in  the  Court  of  Chancery^  That 
this  Money  was  devifeable  as  a  Chattel-Perfoiuil 
adually  vefted  in  the  Hufband  by  the  Inter-mar- 
riage, and  that  the  Court  of  Orphans  had  only 
Cnftodiamj  with  which  the  Chamberlain  of  Lan- 
dm  whi  entrufted,  and  that  his  PoffefCon  (hall  be 
taken  to  be  the  PoffefGon  of  the  Hufband  ^  for  'tis 
not  Debitvm  to  the  Chamberlain,  and  to  be  redu- 
ced into  Property  by  an  Adion  brought  againft 
him,  but 'tis  only  D^po/tnm. 

But  it  was  adjudged.  That  (ince  by  the  Cu- 
ftom  the  Money  is  to  be  recovered,  when  the  Or- 
phan comes  of  foil  Age,  or  is  married,  'tis  a  Chofe 
m  Aftion,  and  Debt  lies  for  it ;  'tis  true,  'tis  n(b« 
al  for  the  common  Serjeant  to  treat  upon^  the 
:    *    ^  Marriage, 
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TH I S  ka  Schedule  iif  :Writrng'  annct^d  tcl  k  '^ 
Wni,  eithfef ^dditig'  or  ^eiplkinirtg;  altcWng^  V/ 
or  revoEng  it^  in\\vliole  6r  in .  mt  fhttVai^^ 
nal  wheteof  was  "meetly  Pcj:iftdnal,'  for  tbei* 
were  fo  many  Solemnities  teqdired  tati  WiU  J)/^ 
the  Civil  L4tV,  tto  many;  Tlbes  jVfcta  haVl  hot 
Opportunity  to  perfeft  th^ir  WilJs,  and  iheifefoift 
-  this  Method  was  introduced  to  fulfil  the  In|eAti- 
on  of  the  Teft^tbr.         •    -*'  '<  ^  "• .  ^  .  \ 

It  differs  frpm  a  Will^  becaufe  it  mi^^ljt  made 
without  appoinii^g  aft  Eiecutbir;  WM(;rh  is  efl2n- 
tial  to  a  Will  where  the P^fottalEftSte isf deVifed. 

It. differs  from  it  likewife  ih  othfef  .KefJ)^s, 
wz.  there  can  be.  but  one  Will,  ,lJiit  a  Man  may 
have  many  Codicils,  and  the  lift  doth  nbt  re- 
voke the  roVmfef;  or  make  them  Vbid,  if  ^tis  not 
iiredlly  contrary-,  and  if  there  are  two  Codicils, 
and  it  doth .  not  appear  which  was  firfl  jnade, 
and  the  fame  Thing  is  devifed^  to  two  Perfofiji, 
'tis  not  a  void  Legacy  by  the  Civil  LaVj  fbr  it 
ought  to  be  divided  between  both.  . 

Co-Executors.      , 

See  Pleas  by  Executors.    See  Bonis  Propnis. 

JOINT  Executors  teprefent  the  Pcrfori  of  the  f'!?^ 
Teftator,  and  there W  ar^  eftdemed' l^  the-^'^ 
Law  but  as  a  fingle  Perfoh  \  for  A^s  done  by  piie 
of  them  which  relate  either  to  the  Delivery, 
Gift,   Sale,  Payment,  Poffeffion^'  or  Releafe  of 
any  of  the  Tettator's  Goods,  are  accounted  the 
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*     •  *  .  ■ 

Ads-  of  all  of  them,  notwithftanding  they  hste 
adjoint  and  en^re  Authority  over  the  whole. 
"  And  hecaufe  rhey  are  but  as  one  iingle  Perlbn 
in  Law,  therefore  one  cannot  fue  the  other  for 
any  Thing  relating  to.  the  Teftator's  Will,  or  to 
that  Power  or  Intereft  which  he  hath  as  Go-Exe- 
iPoftcii5p.  cutar/ except  whereon^ is  made  refiiuary  Legatee^ 
f^^'      as  well  as  Ex^iitor.5  fpr  in  fuch  Cafe,  that  Exe- 
&tof  naay  hii^intain  an  A^oaof  Tr^afs  a- 
g^inft  his  Companion,  for  taking,  ojt  detaining 
th.^  Reiijainder  of  the  Goods  from  him^ 
^]  T^he  iev.eral  Cafes  which  relate  to  Co-Ejiecih 
tors,  may  be  thus  divided :  . 

fE  (i)  Botp  they  muft  join  in  an  A3ion^    iein^ 

Ifi"^)  B^w  tiey  muftie  jmned,  being  Defendants. 

(?*5  Of  Summons  and  Severance. 
*  .(4,)  Habere  tie  AS  of  one  Jhall  be  good  ahne. 
^  (%•)  Inhere  not 

.  (6^  TVhere  the  Death  of  one  Jhall  abate  the  ASzon. 
,  (7.)  The  Power  of  one  who  proveth  the  Will,  and  of 
..      the  other  wiq  re fvfeth. 

Firfl,  Becaufe  they  all  reprefent  but  one  Per- 

£bn,  (viz.)  the  Teftator,  therefore  they,  muft  join 

in  any  Suits  brought  to  recover  his  Ettate,  U)  is 

Fit*.  Abr.  ^j,g  Year-Book,  9  H.  ?.  6.  (viz.)  they  muft  all 

♦'sH  6  6.  ^^  named,  as  well.thofe  who  *  proved  the  Will, 

s.  p/     '  as  thofe  who  refufed  5  but  if  they  are  Defendants, 

in  fuch  Ca(e  thofe  only  are  to  be  named  who 

proved  the  Will 

But  ^tis  no  good  Plea  for  an  Executor  Defen- 

4-   *      danttofay.  That  there  is  another  Executor  not 

Bamed,  and  yet  living,   without  fetting  forth 

that  he  adminiftred  ^  but  where  an  Executor  is 

Plaintiff,  "tis  a  good  Plea,  without  alledging  that 

s       the  Executor  adminiftred  ^  for  if  one  of  them 

doth 


tihkxecutofi,  i6x 

^oth  adbiinifteir,  tlie  Adion  mull  be  brought  iii 

the  Name  of  all  \  biit  wlibre  they  are  Defendants^ 

the  Ai3:ion  itiajr  be  brought  in  the  Name  of  him  , 

Who  adminifters  i   And  the  Reafon  why  it  muft 

be  brought  in  the  Names  of  all,  is,  becaufe  on 

producing  the  Will,  it  will  appear  that  they  are 

kll  Execiitoris  i   and  therefore,  if  the  Defendant 

ftipuld  pliead  that  there  is  another  Fxecutor  not 

bamed,  and  the  Plaintiff  Ihould  reply  that  fuch 

Executor  was  dilcharged  of  the  Adminiftration, 

lor  that  he  never  adminiftred  as  /Executor,,  yet 

that  will  not  be  fufficientj  becaufe  he  may  admi- 

faifter  when  he  will.  ^  ^lott^.^i 

+  One  Etefcutor  had  the  Poflefcon  of  the  Tefta-  "JJ'!*^!' 
tor's  Goods,  which  wete  taken  from  him-,  yet  3fH;6.|r* 
both  ihtift  join  in  the  Adion  of  Trefpafs,   be-  41  Ed.  3. 
icaufe  the  Pofleffibn  of  one  is  the  Pofleffion  of  ^^• 
both,  II  and  therefore  if  one  Ihould  bring  the  ASi-  \^f  ^p-^^* 
on,  and  the  other  Ihould  releafe  it,  fuch  Keleaft  ex.  14. 
tiroiild  be  good.  t6  H.-7. 4. 

f  T\^o  are  iftaiie  Eie<:utott,  Provifo,  thgLone  1 3  Leon 
Ihall  hot  adminifter,   yet  the  A£lion  may  be  ^  Leon  55, 
brought  in  thfe  Nattie  of  both.         '   .  $  Dyer 

^^  The  Mother  ahd  her  Son,  dii  Infant,  were  3-^- 
made  Executors,  and  Adniiniftration  was  granted  **  ;^*"'* 
to  her  during  the  Minority  of  her  Soft  \  Ihe  mar-  s^Ji^h 
ried  again,  ahd  then  her  Hufband  and  (he  joinfed  Yri  136., 
in  Aftion  of  t)ebt  as  Exectitrit  •,   but  becaufe  the  i  Browhl 
Infant  wai  riot  hamed^  it  was  held  wrong,  in  a  *°** 
Plea  in  Abatement,  and  tipon  a  Demiirrer  to  that 
i?lca^   but  if  it  had  beeh  fet  forth  fpedally  in 
the  Declaration  that  there  was  another  Executor 
iihder  Age,   tho'  hot  joined  in  the  Aiftion,  it 
might  have  been  dtherWife. 

Biit  in  another  Cafe,  whfere  the  Teftator  tiiaide  Goi4iorri 
two  Executors,  one  of  Age,  ahd  the  other  vnder  ^/"^ 
Age,  onfe  of  them  proved  the  Will,  and  Admi-  ^j^^y^l^^ 
hiftration  was  granted  to  him  durihg  the  Minority  joiics  nf.' 
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of  the  other y  as  in  the  Cafe  laH:  mentioned,  aiicF 

he  brought  the  Adion  alone  \  it  ^  was  adjudged 

good,  and  that  there  was  the  like  Judgment  in 

Ste  u  in      HattoH  and  Maskalh  Cafe  \  but  it  both  the  Eie- 

T^lnfant  cutors  had  httti  oi  full  j4ie^  and  one  had  proved 

**       the  Will  and  brought  the  Adion,  it  had  been 

naught  without  joining  the  other  5  for  tho\he  re- 

fufe,  he  is  ftiU  an  Executor,  and  may  adminifter 

ulrhen  he  will,   therefore  be  muft  be  named,  or 

the  Adion  will  abate. 

But  if  the  Teftator  makes  two  Executors,  and 
if  they  refufe,  then  R.  and  ^.  (hall  be  his  Exe- 
cntors^  thofe  who  are  firft  named  do  adually  re- 
fafe,  they  ih^U  not  be  joined  with  the  other  m 
an  Adion,  becaufe  ^tis  evident  the  Teftator  did 
not  intend  all  four  to  be  his  Executors,  but  two 
only,  and  that  conditionally,  if  the  two  other 
fhould  refufe. 

(2.)  Tbeji  mtifl  he  joined  in  ASiovs  behg  Defet^ 
iafsU^  as  for  Inftan<pe  :  Debt,  was  brought  againfl 
two  Executors  on  a  Bond  of  the  Teftator,  one  of 
them  pleaded  plem  aiminiftravit^  and  the  other 
mon  efi  fa3m,  and  adjudged  a  good  Plea,  7  &?.  4.  8, 

tf  H.  6.        Debt  agaihft  orie  as  Executor^  and  againft  the 

Fu».Exor.  0||jgy  33  Executor  of  an  Execuior  •,  it  was  objefted. 

That  the  Adion  ought  to  be  brought  againft  the 

Survivor  alone  •,  but  adjudged,  That  it  lies  againft 

both  \  for  the  Executor  who  was  dead^  might  have 

the  Poffeflion  of  the  Goods  whilft  Ihnng^  and  if 

the  Aftion  Ihould  be  brought  againft  the  Survi- 

Tor  ahne^  he  might  plead  plene  adminiftramt^  which 

would  be  a  good  Plea. 

Fit*.  But  about  24  Years  afterwards,  the  contrary 

Exor.  19.    Judgment  was  given  in  a  like  Cafe  5  and  theRea- 

(bn  was,  becaufe  the  Plaintitf  might  have  brought 

his  A£tion  whilft  the  other  was  living,  and  that 

it 
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it  was  either  his  Folly  or  Negligence  to  omit  it, 
and  therefore  the  Aftion  would  not  lie  againft  the 
JEjtecvitor  of  the  dead  txecutor  quod  ttota. 

The  like  Judgment  was  given  many  Years 
afterwards :  ]ff.  The  Teftator  made  two  Eieoi-  ^i^j^  ,^^ 
tors,  who  proved  the  Will,  and  one  of  them  JzVi, 
and  then  an  Aflrion  was  brdught  againft  the  iS«r- 
'vivor^  and  the  Executor  of  the  other,  and  for  that 
Caufe  it  was  abated,  and  adjudged,  That  it  ought 
to  be  brought  againft  the  Swvivor  alette. 

Debt  againft  one  Executor,    who  pleaded  that  SwaUow 
R.B.  was  made  Executor  with  hira,  and  was  wot  >«/•» 
vamed  in  the  Writ-,  but  he  did  not  aver  that  R.B.  ^Le'Ti^?* 
had  admivijlred,  and  therefore  upon  Demuprer  to  isid.  241I 
this  Plea,  it  was  held  naught  \  for  though  where  Pofteai6<y 
an  Executor  is  PjalntiiF,  the  Defevdant  may  plead 
there  wa^  a  Co  Executor  with  the  Plaintiff  not 
pawed,  &c.  without  fetting  forth  that  he  admt- 
niftred^  'becaufe  'tis  not  properly  ih  his  Knowledge  •, 
yet  whe;n  an  Executor  is  Defeffdant^  he  cannot 
plead  it,  ,wjthoiit  ayering  that  the  Co-Executor 
admhiflred^  becauft  'tis  a  Thing  within  his  Know- 
ledge. /  • 

Two  Executors,  one  of  the^  made  hi^  Vill,  Guillam 
and  died,  then  the  other  Eiecutdrdicd  Inteftafe'5  '►'•'/w'Gill, 
a  Legatee  fued  the  Executor  of  him  who  firft  died  ^^^'*^^ 
in  the  Spiritual  Court,  Who  pleaded  this  Matter, 
and  the  Plea  was  refufed  by  that  Court,  and  no 
Prohibition  was  graiited,  for  the  fun'iving  Exe- 
cutor  is  entitled  tp  the  whole  Eftate  of  the  Tefta- 
tor by  our  Law,'^  may  be  feeti  in  the  Cafes  be- 
fore mentioned,  atjd  therefore  by4hat  L^w.the 
Aftion  might  be!)foughtag!ainft  him  alone,  with- 
out joining  the  Exiecutor  or  Adminiftrator  "©f  the 
dead  Executor,  yejr  it  may  be  otherwife  by  their 
Law,   tor  the  l^xecutpr  of  him  who  died' firft,  . 
might  have  all  th^  Gbods.in  his  PoflHfion,  oir  he 
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might  be  Executor  de  fon  Tort^  and  the  Ml 
purely  teftajnentary  and  triable  there. 
Oflborne         T,hree  were  bound  in  a  Bond  jointly,  ai 
Cr^'nd,   ^^^^^  ^?  ^^^^  ^^^  brought  againft  the  Eit 
xsid/i-^.  ^f  ^^^^  0^  ^hem  without  Ihewing  the  other 
dead\  and  upon  Deipurrer,    the  Queftion 
Whether  the  Defendant  ought  to  have  pit 
that  the  other  were  livivg :    Tis  clear,  if  he] 
been  Plaintiff,  he  mufl  have  fct  forth  that 
were  dead^  to  entitle  him  to  the  Action 
the  Survivor. 

Two  Executors  cannot  plead  diftiu^  Pleas,] 
caufe  they  reprefent  but  one  Pe'rfon,  who 
have  but  one  Plea  if  he  was  living. 
19H.tf.3r.      Debt  againft  an  Executor,  'tis  no  good  Plea 
t,iH.5.f  9.  him  to  fay,   that  there  is  another  Executor 
33H.6.38.  ^^^i^  and  yet  living,  without  fetting  forth  tl 
he  adminiftred  \  but  where  an  Executor  is  ?h 
tiff,  the  Defendant  may  plead,  that  there  is 
SsrH6.3y.  ther  Exetutor  living  not  named^  without  alledi 
that  he  adminiftred  \  for  if  one  of  them  ac 
nifters,  the  ASion  muft  be  brought  iii  the  Nai 
of  all^   but  where  they  are  Defendants,  the 
Action  may  be  brought  againft  him  only  who 
adjnmiftrea;  ,        : ' 

See  Fleas  hj  Executors. 
(3.)  As  to  Summons  and  Severance,  Jince  Co- 
Executors  muft.  all  join  and  he  joined  in}  ASionsJoi 
the  Reafons  before  mentioned^  therefore  his  necefxi} 
where  fome  would  fue  and  others  refufe^  that  tbofe  wh 
fo  refufe  JhouU  he  Jimpioned  and  fevered  from  th 
reft^  who  ma^j  then  fue  without  them. 
Price        ,    Jf.  Xhere  were  fix  E^cecutorsnamied  in  the  Wri 
^''^*'       and  three  of  them  refufed  to  profecute;  when 
Cro^Car/ *^P^^   being  fummoned  and  fevered,   the  othi 
420.     *   three  declared  on  a  Bond  of  the  Teftator,  an 
1  Roll.       upon  non  eft  faSum  had  a  Verdifl:  and  Judgbieni 
4br.  98.    jhe  Defendant  brought  a  Writ  of  Error,  and 
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was  afllgncd  for  Error,  That  they  teing  always 
£xecutors,  notwithftanding  the  Summons  and 
Severance,  they  ought  to  be  named  in  the  Judg- 
ment ;  but  adjudged,  That  the  Judgment  Ihall  be 
far  thole  only  who  profecuted,  becaufe  it  may 
happen  that  the  Executors  who  were  fevered  did 
not  prove  the  Teftament,  and  never  will  ^  and 
tho'  \is  true  that  they  ftill  continue  Executors,  : 
yet  by  the  Summons  and  Severance  they  are  out 
of  Court  ais  to  this  Adion. 

But  fometimes  the  Plaintiffs  have  been  mifta-      '       ^ 
ken  in  the  Summons  and  Severance,  (viz.)  by 
bringing  it  where  it  will  not  lie  ^  as  for  Inftance,  Mainly 
They  brought  an  Action  of  Trover  as  Executocs  V^^], 
againft  the  Defendant  for  a  Bond,  and  declared  Hard. 3 17; 
that  it  was  loft  in  the  Life-time  of  the  Teftator,  r 
but  they  laid  iheConverfion  in  their  own  Time  ^^  two 
of  the  Plaintiffs  were  fevered,   and- a  iVow  pros' 
entered  againft  them  ^  then  the  Defendant  plead- 
ed not  guilty,  and  it  was  foUttd  bgainft  him,  and 
Damages  to  5  00 1  but  upon  a  Motion  in  Arreft  of 
Judgment,  it  was  fet  afide,  for  Summons  and  Se- 
verance would  not  lie  in  this  Cafe,  becaufe  the  .   . 
Convej'Jion  fwhich  was  the  material  Thing)  was 
laid  in  the  Time  of  all  the  Executors^  5  fd  that  the 
Adion  was  grounded  upon  the  Poflelfion  of  all  of  .  -^ 
them,   in  which  Cafe  Summons  and  Severance  . 
would  not  lie,  and  conftquently  the  Nonfuit  of 
the  other  two  was  a  Nonfuit  of  all,  and  if  fb^  all     . 
the  Profceedingfe  afterwards  were  void.              ^'.n       * 

(4.)  WTjere  the  A3  of  one  jhali  be  gooi  againfi'^the 
other,  or  charge  the  rejl.  •  ^  ,     «        r 

Jf.  Go- Executors  being 'buffes  one  iPerfbn^^as  hs^ 
fore  is  mentioned,  therefore ^thtt  Ljawjdotih'cffideAi 
moft  'A6ts  done  by  or  to  any  of*  them^*  to  bcrtht 
Adls  of  all  of  them  •,  'tis  fpr  thisUeafbn.  that  the 
PofTeffiqn  of  one  is  ac<;fmnted'  theiPifTefllbn  of 
all,  as  m  th<?  very  Gafe  laft  menticHxed,^  that  the 
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Payment  of  Debts  by  oar  taone,  is  th«  Paynjeoi: 
i>f  or  to  all-,  that  the  S»lc  or  Gift  of  tl^e  Tefta- 
tor's  Goods  by  one  of  them,  is  the  Sale  or  Gift  of 
all  of  them  *,  aiic^  likewife  a  R^leafe  of  one  is  a 
Releafe  by  all  ^  but  fuch  Releafe  muA  be  before 
judgment,  for  afterwards  'tis  too  late,  becauie 
tra7tjit  a  rem  jadicatam. 

•  Pmhei  .  "**  Two  had  aLeafe  for  Y^ars  as  Executors,  one 
yerfus  of  them  fiblleth .the  Term,  and  the  Saje  was a4» 
Fenn,Cra  judged  good ;  for  each  of  them  had  an  entire  t 
J  Roj?.^^  -Power  to  difpofe  the: whole,  both  cf  them  being 
Abr.  9^4.  x^^fleflTed  of  it  in  Right  of  the  Teftator,  and  for 
Moof  3fo.  thisXeafon  Qoepf  them  cannot  affign  the  Term 
fDytM  23.  ^  ^^  other,  beeawfe  he  was  ppflelTed  pf  the  whole 

bfi&ure* .  .  '  5/1    .     . 

•  4SEd.  3.  *  So  :one  Executor  fhall  be  barred  by  the  Ao 
Turthir^'  'qtrittance  of  hislGooipaiiion^  b^fftufe  each  hath 
c"/e.  cro.  ^^^  whole,  they  bfeiflg  but  as  we  Exefcutpr  tathe 
Eiiz!  471!  Teftatoe  •,  the  Law^  i^; the.  fame:  if  o&e  t  confefs 
t  Lawry  the  Aflion,  ifoT  that  ftialL  bind. the.  other  for  fo 
Akfwd      "^  ^«  he  batfeHft  bis  Hands. 

Browni.  ^      tl  Two  ExccutOrs,  topc  of  them  bad  a  Bond  by 
183  Keiw.  MfthichiR.  B'  was  bound  to  their  Teftator,  and 
23.  s.  p.    that  EsBCCutor  who  bad,  the  Bond,  gave  it  to  ano- 
vn}!!!^^     thcr.in.  iSatisfaaion.  of  bis  own  Pebt,  and  died  •, 
NTchoifon  *hefuiviving  EKcuter  brought  anAdlion  of  De- 
Cro.  Eiiz.   tinue  ag^inft  him  who  had  the'PolJcflian  of  the 
478.         Bond,  and  it  was  argued,  Tb?t  tho'  on^  Executor 
Abr1!\    Jtoy.giveaThingwhigh.be  had  in  Pofleffion,  or 
'*  ^  '    may  releafe  a  Debt,  and  it  (hall  inad  the  Survi- 
vor^ Hccaufe  thc^  are  Things  exifpvted,  and  no- 
thing remains  for  the  other,  yet  by  the  Delivery 
cTa^Bend;  the  DebtMffelf  (which  is  a  Thin^  in 
ji6bbQ)'j;eibain$«'  $i&d  by  Confequenpe  there  is  a 
Jlienttdy^ for  the; Deed,  efpecially  linoe  it  was 
i;iven  up  to  a  Stranger,  and  not  to  the  .I>ebtor 
itimfelf^  but  it  was  adjiulged,   that  the. A&ion 
did  not  lie  ^  lor  'tis  agreed  >  That,  one  Executor 
^       •  .    .  might 
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ini^Ht  have  reUf^fed  the  Debt,  and  if  fo,  lie 
fti^y  diJTpofe  the  very  I)?ed  by  which  the  bebt 


My  Lord  RolU  in  reporting  this. Cafe,  tells  lis, . 
.That  by  the  Delivery  of  the  Bond,  the  pebt  did 
iiftt  Dafi,  but  the  fixwr,  and  therefore  this  AdHon 
would  not  lie  i  whiqa  19  (q  thin  a  Reafo%  that  it 
4efe?ve8pQ  Anr\yer. 

(5.)  But  infom  Cufes  the  ASt  of  anpjhall  notbini 
pr  be  food  ^f^i^Jl  the  refi.  ..' 

J^- Three  Executors,  one  pf  them  walles  the  *»^**« 
Goods  to  a  great  Value,,  and  died,  an  A^on  oi'^f^^^^ 
Pebt  was  brought  againft  the  Suryiyprs,  who  Cra  EliJl 
plead  plene  admimjfraveruntj  and  the  Jury  found  sbS. 
that  the  dead  Co-£wcutor  had  wafted  the  Qoods, 
^nd  that  the  Defendants  had  Goods  of  the  Tefta- 
tor  tQ  the  Value  only  of  16 1,  and  adjudged. 
That  they  Ihall  be  charged  with  'that  and  no 
more ;   for  one  Executor  fliall  not  anfWer  th^ 
Wafte  done  by  his  Companion^  and  that- the  ASt 
pf  one.  Ihall  cT^arge  the  other  ho  farther  than  Kenw^n* 
what  he  aftually  li^th  of  the  Tefta tors,  but  nqj;  g,     ' 
de  Bofits  Propriis. 

;  ,Or^  cannot  compel  hifCoj^panjop  to  accompt-  1  sid.jj; 
this,  wa^  Serie^t.  Maynard\  Qpi^oh,-  ind  the 
ReaTqn  may  be,  bf caufe  both  ar?  piplTefl^fl  of  the 
whole  Eftate-,  but  Mr.  Sjderfn\  who  reiJorts  the 
Cafe,  put  a  .^wrc  tp  it,,  and  compares  it  to  thi 
,CaC?  of  yointenantv  M^%r^  one  may  ^oWpel  the 
other  toaccompt  in  Cbaric^ry\  but  the  t^fes  are 
not  parallel  \  bpcaufe^  tho'^  the  furviving  Jcinte- 
Bant  isemitled.to  the  w]tole^  j^e^^  whilft  they  . 
.9rc  living,  each;of  them  is  entitled  to  a  Moiety, 
amlfpr  thatReaf^hhe  may  compel  his  Compa- 
,mon  ;toraccpmpt,v  ^^  Go- Ejcocutc^s,^ whilft  .living, 
are  not  entitled  to*  Mpieties,  but  to  the  whole, 
unlefs  they  are  made  rejiduary  Lsgatees^  Biid  in  A«eax52. 
luah  Cafe,  if  one  dies  Inteilate^  his  Adminiftra- 
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Jtor  fliall  have  a  Moiety  of  the  Surplus  after  Deht^ 
and  Legacies  paid,  faecaofe  the  Teftator  intended 
to  both  an  equal  Share^  and  that  Intention  will 

^p^338«  prevent  the  Survivorlhip. 

'  *  C^-)  ^f  ^  9f  ^^  OhExectttors  jhouU  die  vefidh^ 
an  A3um  in  which  tbej '  at  e  Plaintijfs^  it  Jbcdl  abater 
'tho  he  fo  dying  was  b^ore  fevered  for  ftfi  Non-appear- 
emu,  on  a  Summons  ^  the  Lam  is  Ae  fame  if  me  dm 
where  they  are  Defendants. 

9fi4.»8.  There  is  an  old  Year-Book  whidi  makes 
Ibme  Difference  in  this  Matter  as  to  the  A^ons 
brought  5  for  if  'tis  in  Detinde  againft  two,  the 
Death  of  one  (hall  abate  the  Writ,  but  not  in 
Trefp^fs. 

(7.)  As  to  the  Tower  of  one  who  hath  proxjed  the 

Pytt  160,  ^tllj  and  of  the  refi  who  refufe^ '  it  hath  formerly 

i.  been  held,  That  if  he  who  proved  the  Will  had 

^ade  his  Executor,  and  died,  fuch  Executor  was 
become  the  (ble  Executor  of  the  firft  Teftator, 

.'  .  .  foir  the  Power  of  the  other  QvExecutors  m^s  de- 
termind  by  the  Death  of  their  Companion  ^  but 
that  it  had  been  other  wife  if  they  had  all  proved 
the  Will,  .  . 

3VIy  Lord  Djf^r,  \yho  reports  this  Cafe,  puts  a 
^are  to  it  j  for  it  leems  the  Law  was  not  clear 
in  this  Point  at  that  Time,  and  it  hath  lince  been 
refblved  to  the  contrary. 

^  Several  Executors  were  made,  me  of  them 
proved  the  Will,  and  the  reft  refufed,  he  who 
proved  it  died  Inteftate,  and  another  Perfbn  took 
out  Adminiftration,  which, was  adjudged  wrong i 
for  the  proving  the  Will  by  one  made  them  all 
Executors,  apd  that  no  other  Perfbn  can  admi- 
nifter  dyring  their  Lives,,  and ".becaufe  it  did  not 
appear  that  thofe  who  refufed  were'de^d,  'there- 
fore the  Bill  was  dirmi/Ted..   —     '     -;  • ;     -' 
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AM  that  th^y  are  all  Executor?  nottylthftand- 
^ng  their  Refufal, appears  by  HenJloif'sC^^^  Henijow'j 

pebt  was  brought  againft  Co-Exetiitors;  w«f'loff'^^» 
them  refvfed  before  the  Ordinarjl^  and^the"re£^y-A*'f** '^* 
proved  the  Will-,  he  who  rcfufed  may  adniiniftejf 
jvhen  he  will,  and  therefore  they  who  prbved  if 
ought  to  name  him  in  every  Adion  \  but  if  they 
all  refufe,  and  the  Ordinary  commit  Adminiftra- 
tion  to  another,  then  'tis  too  late,  for  in  fuclj 
Cafe  they  cannot  prove  the  Will  afterwards. 
^     Robert  made  his  Brother  William  Fxecutor,  and 
died  5  afterwards  William  made  his  Wife  Lucy  and 
pne^  Todd^  joint  Executor s^  and  died  •,   Lucy  alone  , 

proved  the  Will,  and  (he  made  two  Executors^  and 
died^  then  Todd  renounced  the  Executor  (hip  to  : 

y^illiam,  and  thereupon  Adminiffration  of  the 
Goods  of  Robert  the  firft  Teftator  was  granted  to 
the  Defendant ,  but  the  Executors  of  Lucy  infift- 
jng  that  if  ought  to  be  granted- to  them,  it  Was 
decreed  by  the  Delegates,  That  Todd  being  joint 
Executor  wU^  Lucy,  and  furviving  her,  the  fole 
Right  to  the  Executorihip  of  their  Teftator  WiU 
tiam  did  furvive  to  him,  tho'  he  never  afled  as 
Executor  •,  that  this  Right  could  not  be  divefted, 
bat  by  an  adual  Renunciation,  and  then,  and 
not  before  both  their  Teftator  William^  and  alfo 
Robert  h\s  Teftator  are  dead  Inteftate^  and  if  fb, 
then  the  Ordiriiary  might  grant  Adminiftration 
to  the  Defendant;  And  the  G)mmon  Lawyers 
held,  that  if  one  Executor  renounces  before  the 
Ordinary,  and  the  other  proves  the  Will,  yet 
at  Common  Law,  he  who  renounces  may  at  any 
Time  com6  in  and  adminifter  •,  and  tho'  he  never 
afted  whilft  h^s  Companion  was  living,  yet  after 
bis  Deaths  he  'Ihall  be  preferred  before  any  other  Houfe 
Executor  made  by  his  Co- Executor  s  tut  the  Ci-  yt^fus 
vilians,  That  a  ^  Renunciation  is  peremptory  by  ^-^^''^Petre. 

4h€  Civil  Law,       V'  '  -^iSalk-Ju 

Decreed 


f  7*  Commijfary,  . 

Dcocecd  by  Lord  Chancellor  Ifarcourt^  that 
where  there  are  Co- Executors,  one  alone  may 
give  a  Difcharge,  and  the  joining  of  the  other 
m  the  Receipt  is  not  material  ^  but  that  if  they 
join  in  the  Receipt,  and  one  alqne  receives  the 
Money,  each  who  joins  is  liable  to  the  whole  as 
to  Creditors,  who  arc  to  have  the  utmoft  Benefit 
of  the  Law  5.  btit  not  as  to  Legatees,  or  as  to 
ihofe  who  claim  any  Diftribution  who  have  no 
other  Remedy  but  in  Equity  5  lo  as  to  them  the 
fubftantial  Part  is  to  be  confider'd,  (i.  e.)  he  who 
aftually  received  the  Money,  and  that  ought  to 
be  regarded  in  Conlcience,  fo  as  to  charge  hini 
cburchill  and  not  the  other,  who  never  received  any  Part 
>«//«'  of  it,  nor  the  joining  in  the  Receipt  which  is  on- 
Sfl^s!  ly  Matter  of  ?ormf 

Commtjfary. 

E  IS  called  by  the  Canoriifts  offctalh  foramis 
'becaufe  he  exercifes  Spiritual  Jiirifdididifi 
3n  thofe  places  of  the  Diocefe  which  are'fartheft 
diftant  from  the  Cathedral,  and  from  whence  the 
Chancellor  cannot  call  the  People  to  his  ConfiftcJ- 
ry  Court  there,  without  great  Trouble. 

But  he  is  to  fupply  the  Jurifdiaion  of  the  Bi- 
fhop  in  thofe  remote  Places  of  his  Diocefe  which 
^re  only  peculiar  to  him,  'arid  riot  fubjeft.  to  the 
Jiirifdiaion  of  the  Archdeacon-^  for  where  they 
have  a  Jurifdidion  either  by  Prefcription  or  Cotrh- 
pofition  within  their  Archdeacgnries,  as  in  inoft 
places  they  have,  it  may  be  inconvenient  for  the 
Bifhop  to  appoint  a  Gommiflary  there,  efpecially 
lince  his  tales  Refiitution  Money,  yearly  of  his 
Archdeacons  pfo  exterior e  jttrifdiSlove.  Seb  more 
under  this  Title  in  the  Riihts  of  the  Clergy. 
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Compos  mentis  vel  non.  I  -^  ^ 

>  '       < 

Compounding  a  Debt, , 

H  £  Law  will  not  fufier  an  Executor  oc  Ad-  ^ 
miniftrator  to  compound  the  Debts  of  the 
Teftator  to  the  Difadvantage  of  «ny  di  his  Cre- 
ditors or  others-         . 

And  if  he  is  i^idehted  to  one  in  40  2.  and  to  27  HA^% 
another  in  30!.  and  dies,  leaving  not  fuflicieat  to 
pay  more  than  the  40  /•  and  tne  Adminiftrator 
agrees  with  the  40!.  Creditor  to  pay  him  10  L 
inflead  of  the  whole  Debt,  and  having  paid  him 
that  I  o  I.  took  an  Acquittance  for  the  whole  40  2. 
yet  that  was  not  fufficie^t  to  bar  the  9  o  L  Credi-  ^ 
tor,  iufprnuch  that  the  remaining  io\.  was  held 
to  be  AiTets  in  his  Hands. 

So  where  Debt  was  brought  againft  an  Admi-  Twm»tU 
niftrator,  he  pleaded  feveral  Judgments  obtoined  ^^^',^  , 
againft  him  5  the  Plaintiff  replied,    That  one  *^'  '^^ 
was  by  Covin,  and  that  the  other  had  accepted 
a  Compofition  for  his  Judgment,  and  that  the . 
Defendant  had  delayed  to  take  a  Releale.    This 
was  held  a  good  Replication  \  for  the  converting 
to  hk  own  Ufe  what  remained  above  and  beyond 
the  Compofition,  and  his  delaying  to  take  a  Re* 
leafe,   was  againft  the  Office  and  Duty  of  an 
Executor,  and  that  nothing  (hall  be  accounted  to 
be  adminifterM  by  him,  but  fo  much  as  he  paid 
by  Compofition. 

Common.    See  Tenants  In  Common, 

Compos  mentis  vel  noiu 

''Y^  I S  requifite  to  the  making  a  good  Will, 

X    That  the  Teftator  be  Compos  mentis  at  that 

very  Time,  that  is,  he  ought  to  have  a  reafbna- 

ble  Memory  and  Underftanding  to  difpofe  his 

Eftatej 


Compos  mentis  vel  non. 

'  Fftar^  and  'tis  not  fufiicient  for  him  to  hat^ 

_--  i:  ir^c:  Knowjedge  as  to  make  a  pofitive  Anfwei 
■»  "^  f  «  r^in  Qpeftion,  or  to, make  one  fenfible  An- 
rr?T  mhere  many  Queftions  aie  alVrfi  but  he 
■  .tK:ht  to  have  Judgment  and  Vifcretion  to  diftin- 
Fxfa  tttween  Things  and  Perfons,  which  re- 
jorrcs  both  a  folind  and  perfect  Memoty,  and  a 
pr«r>.YMble  Underftanding,  and  if  this  is  wanting; 
the  Will  is  froid. 

My  Lord  Cohe  in  *  Beverly  a  Cafe,  tells  us  how 
many  Sorts  of  Men  are  N<m  Compos  mentis. 

/  (i.)  An  Idfeot  a  Nattvitate,  or  a  natural 
Fool. 

(».)  One  who  was  of  perfcft  Memory,  but  by 
the  Vifitation  of  God  hath  loft  it,  as  a  Mad- 
man. 

(3,)  A  tutiatick  who  hath  Ibmetimes  lucid  In- 
tervals, and  at  other  Times  is  Noti  Compos. 

(4.)  A  drunken  Man,  who  in  his  Drink  is  ittw 


And  as  t(S  ASts  donfi  by  the  two  firfl:  of  theft 
Men,  they  ihall  not  bind  them;  for  an  Tdeot 
and  a  Madman  cannot  make  any  Will  to  difpoft 
either  their  Lands  or  Ellate,  but  a  Lvnaticl 
may  during  the  Time  of  his  hcid  Intervals ;  be- 
aufe  at  fuch  Time  he  may  have  animim  lejfandi, 
vrhich  is  the  mofl  confiderable  CirCumftanc^ 
;o  the  making  a  good  Will,  and  'ti*  a  .Circum- 
lance  which  muft  be  proved  by  WitrielTes,  as  his 
9'ords,  ABions,  and  Marver  of  Bebatioitr  at  thai 
rime,  for  by  fuch  outward  Afts  the  Intention 
nay  be  known. 
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Conditions  in  Wills. 


Conditions  are  Reftridions  annexed  to  Men§ 
Afts,  qualifying  or  fufpending  the  fame,: 
and  making  them  uncertain,  whether  they  fliall 
tak«  EffeS  or  not,  and  they  differ  froni  LimtatU 
cns^  for  thofe  are  the  Bounds  or  Compafs  of  an  E- 
ftate,  or  the  Time  how  long  it  fliall  continue,  but 
in  many  Cafes  Conditions  have  fo  near  a  Refem* 
blance  to  Limitations^  that  'tis  difficult  to  diftin* 
guifh  one  from  the  other. 

The  Teftator  having  three  Daughters  devifed; 
his  Lands  to  his  Wife  for  Life  ^  and  that  after, 
her  Deceafe,  his  Executors  fhould  receive  the  Pro- 
fits, till  the  Sum  of  900 1,  was  received  for  the 
Preferment  of  his  Daughters  5  and  after  the  900 1. 
received,  then  the  Lands  to  remain  to  his  right  ^A^^^jj^j^ 
iteir  A^ale  *,  and  if,  bis  Heir  Male  fhall  difturb  yerfm 
his  Executors  in  receiving  the  Profits,  then  his  Carter, 
Eftate  fliall  ceafe,  arid  the  Lands  fliall  be  divid- ^J,^'"^' 
^  amongft  his  Daughters  then  living  ^  one  V.R.    °  *  ^^ 
V^as  found  to  be  his  .Heir  Male,    who  made  a 
Leafe  to  tlie  Plaintiff,  who  brought  an  Eje£tment 
againft  the  Daughter,  but  Judgment  was  g^ven  a- 
gainft  him. 

By  the  Civil  Law  Conditions  are  branched  put 
into  a  Multitude  of  Divifions,  and  Sub-divifions, 
they  are  likewife  divided  by  our  Law,  but  I  in- 
tending to  confine  my  felf  to  fuch  only  which  I 
have  found  in  Wills,  and  (hall  not  mention  any 
of  thofe  Divifions. 

Firft  then  I  fhall  obferve,,  That  the  Law  al-     - 
lows  conditional  Devifes^  as  well  of  Lands  as  of 
Goods,  and  that  if  the  Condition  is  not  perform- 
ed, that  the  Heir  in  one  Cafe  may  enter,  and 
the  Executor  in  the  other  may  take  Advantage 
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of  it  i  as  if  I  devife  Lands  to  jR.  B*  and  his  Heirs, 
on  Condition  thkt  he  pay  to  R.N.2(S)  I  if  the  Mo- 
ney is  not  paid,  the  Eftate  to  R.  B.  is  determined, 
and  the  Heir  niay  enter  for  the  Forfeiture:  5  but 
if  the  Devife  had  been  to  the  Heir  dt  Lav 
biih.felf,.  yrith  fuch  a  Covdition  annexed  to  his 
Eftate/ fhe '^Coiidition  had  beeii  idle  and  void  5 
tiecgufej  if  it  had  been  broken,  no  body  cbuld 
enter,  fojr  the  Heir  could  not  enter  upon  him- 
felf.  ' 

So  where  thci  Devife  was,  That  if  R.  B.  pay 
my  Executors  5.0 1  then  he  (hall  have  my*  Lands 
to  him  and  his  Heirs  ^  this  is  a  gb6d  Devife,  and 
fliall  take  EfFeft  immediately  after  the  Comin- 
gency  happens,  that  is,  as  K)on  as  he  pays  the 
50I.  an4  the  Heir  at  Law  ihallhave  it  m  th^ 
fliean  time. 

The  Law  is  the  fame  in  delation  to  Cbatteh^ 
ivi%.)  t)i^  Executor  fhallkeep  thfe  Thing  till  the 
Condition  is  performed,  aud  if  *tis  broken,  he  Ihdl 
take  Advantage  of  it. 

Arid  becaufe  f hele  Covditiofti  put  Reftraints  rap- 
on  Mens  Afts,  therefore  they  bught  to  be  taken 
ftriftly  \  \\s  true,  there  is  a  Cafe  tp  the  contrary, 
CoUyiffut  (viz.)  a  Leafe  was  made  of  Lands  for  a  Term  or 
Taunton,   Years,  vpon  Covditioft,  That  if  be .  demifed  it  for 
«oidt  184,  jjjQ|.^  |.jj^jj^  Q^  Year,  that  the  LefTor  and  his  Heirs 

might  enter  5  and  he  devifed  it  by.  his  Will  to  his 
Son^  this  was  adjudged  a  Breach  of  the  Condition, 
tho*  it  was  not  within  the  Letter  of  it  ^  but  about 
20  Years  before  there  was  a  contrary  Judgment, 
i)yef  i|^.  as  reported  by  my  Lord  Dyer :  ff^  A  Leafe  fdr 
Years  was  made  on  Condition,  That  the  Leffee 
fliould  not  alien  it  to  R.  B.  and  he  fold  it  to  W.  N, 
who  fold  it  to  R,  B.  this  was  held  to  be  no  Breach 
of  the  Condition,  becaule  it  ought  to  be  taken 
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(I.)  matU^or4s  make  a  Condition  in  a  mil 
(2 J  Aftdwhafnpt. 

(3  0  ^bat  Jkall  not  be  a  Condition  precedent.-. 
(4.)  W'hatjMxll  be  Condition  fubfequent. 
(5.)  Jyiat./fjall be  a  void  Condition.. 
(60  Conlitims  which  defeat  an  Efiate, 
{7.)  Wbatfiall  be  a  (^onditign,  a7td  not  a  Limitation.     . 
(8.)  V'her^^  th  Heir,  or  he  in  Remainder,  Jball  en- 
lerfor  a  Condition  broken. 
(9.)  And  ,phere  bpJ)M  not  enter. 

(1.)   As  to  the  Woyds  which  make  a  Condition  in  a 
Will^  they  are  varipus^  and  thej  are  as  follow  : 

Jf.  TheTeftatpr  being; l^ifed  in  Fee,  and  ha- f^rickm  t^ 
ving  two  : Daughter,  devifcd'  his  Land  to  his  ^''^/'^^  * 
cMeft  Daughter  and  her  Heirs,  That  Jhe  pay  to  her  S^Eiil! 
youngeft  Sifter  yearly,  50  /.this  is  a  Condition,  145. 
^nd  for.  J^on-payment  the  youngeft  Sifter  may  ii>oni74, 
enter,  into  a  Moiety,  for  othcrifife  fhe  hath.np  ^^^^^-A^'- 
Remedy  for  the  Annuity .t  I'w.rd 

This  Cafe  is  cited  in"^  5Klfe«'sGife,and  the  R^-  yerfw 
porter  tells  ub^  that  the  eldeft  Sifter.fhould  have  all  Bmwning 
the  Land  'till  Default  of^P^yment,  Gfc,  aM  then  ^^P^*"' 
the  youp^ft  (hould  have  a  Moiety  by  Way  of  Li-  iGoldn34 
mitation^  which  muft  be  a  Miftake. . 
^  If  the  Oevil^  had  been  paying,  to  her  ^Jrouqge^  co.  Litt, 
Sifter  ^qL  or  ea  Intentione^  that   (he  pay   her  fo  ^3^»  *• 
much,  it  had  been  a  Condition^  for  generally  the 
Word  Paying  m^Tces  a  Condition  in  4  Will. 

But  it  hath  been  a  Queftion,  whether  'tis  nof 
qualify'd  by  a  Claufe  of  Diftrefs,  vi%.  tliere  was 
a  Devife  of  Houfes  in  London^  ix^n  Coftdition,  Dyer  348 
that  the  Devifee  pay  yearly  a  certain  Rent  iflu- 
jng  out  of  the  PremifTesto  his  Wif(^  for  Life  5  and 
if  the  Rent  (hould  be  arrear  for  fix  Weeks,  that 
then  (he  might  dijlrein :  The  Rent  was  arrear,  and 
theH  er  of  the  Teftator  entered  for  a  Breach  of 
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the  OmditioD,  and  it  was  adjeidged  lawfiE^,  audi 
that  theC)au(e  of  Diftrefs  had  not  qualified  that 
Condition  which  was  annexed  ^o  the  Eftsite,  bit 
that  it  was  determin'd  upon  the  Breach  thereof^ 

*Ti8  to  be  oblervcd,  that  there  was  an  exprefi 
Coniition  in  the  Cafe  beforementioned  \  and  that 
if  it  had  been  a  Condkion  by  ImpUcation^  then  the 
Claufe  of  Diftrefs  would  hsive  taken  away  the 
Force  of  fuch  a  Condition,  and  have  made  the 
Word  Payiftg  to  be  no  Condition. 

As  for  Inftance,  a  Devife  to  If .  B.  for  Life, 
paying  to  ^.  N.  the  annual  Rent  of  6 1  half  year- 
ly, and  if  'tis  behind,  that  then  the  Lord  may 
difirein  ^  this  is  no  Condition,  becaufe  the  Clattte 
ot  Diftrefs  limited  for  Non-Payment,  &c.  quali- 
fies the  Force  of  the  Word  Pdjyiffj,  which  otherwife 
would  have  made  a  Condition.  < 

f  2.)  The  Words  follomng  do  not  male  a  Condithru 

Leafe  for  Years,  nfrith  a  Claufe  of  Entry  for 
Non-payment  of  Rent,  and  feveral  other  Cove- 
nants on  the  Part  of  the  Leifee^  afterwards  the 
the  Leflbr  devifcd  that  the  Leffee  ftiould  have 
the  Lands  for  51  Tears  (accounting  the  firft 
Years  not  expired  as  Parcel)  yeilding  the  like 
Rent,  and  under  fuch  Covenants  as  in  the  former 
Leafe,  and  by  the  fame  Will  deviled  the  Inheri- 
tance to  another  •,  the  QuefKon  was,  Whether  the 
Devifee  Ihould  hold  over  the  Land  for  the  Term 
Increafed,  as  he  held  it  before  ^  or  if  the  Law 
(hall  conftrue  the  Words  of  the  Will  to  be  a 
Condition :  Adjudged  that  the  Words  cannot  make 
it  a  Condition,  for  a  Condition  is  a  Thing  odious 
in  the  Law,  which  fhall  not  be  created  without 
fufficient  Words. 

JP  Devife  in  Fee  to  Hufband  and  Wife,  who 
was  the  Daughter  of  fhe  Teftator,  upon  Condition, 
That  within  10  Years,  they  fhould  give  as  much 
Land  as  Mras  worth  loo  I  per  Annum  to  R.  jB.  and 
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j  fail,  the  Eftatedevifed  to  them  (hallceafe, 
tod  then  he  gave  the  fame  to  his  Executors  aod 
their  Hfeirs  u^ok  Tmfi,  That  they  Ihould  ftand 
feifed  thereot  to  the  fame  Ufes  u  The  Hiilband 
Within  the  io  iTears,  made  a  defefitive  G)nvey- 
ance  oi  Land  to  that  Value,  which  was  perfedled 
after  io  Year^  -,  adjudged,  That  the  Executors 
inight  enter,  and  take  the  Lands  by  Virtue  of 
this  Devife,  and  that  the  Words  Upon  Trujf  do 
not  tniake  a  Condition  annexed  to  their  Kdate. 

So  where  the  Teftatof  devifed  his  Lands  in  Fee^ 
iipon  Trtift  avd  Confidence^  That  the  Devifee  fhould 
out  of  the  Profits,  build  a  Fr6e  School,  and  pay  fo 
^uch  Money  to  the  Mafter,  and  fo  much  to  the 
Ulher  i  the  Profits  Were  diverted  to  another  Ule, 
and  no  School  built  ^  adjiidg'd,  this  is  no  Condi- 
tion, of  whith  the  i/«r  might  take  any  Advantage 
|ipon  the  Breach  thereof,  for  it  was  an  ezpreis 
Trufi  and  Confidence. 

And  this  feems  agreeable  to  former  Refoliitions 
in  the  like  Cafes. 

)  As  where  the  Devife  was  to  his  Wife  for  io  Hobert 
years,  to  the  Iittenh  and  Purpofes  following,  (viz,)  yerfus 
Iwill^  thai  Jhe  out  of  the  Profits  pay  yearly  30  /.  to  ^penfer, 
R.  B.  during  the  Term,  whoxU  he  appointed  tp  i^^^f'^!^' 
nay  fome  L^a^es,  and  that  (he  fhould  be  bouhd    ^"  *  ^' 
to  the  faid  JR,  S.  to  pterforriithe  Will :  The  Wife 

Sid  the  Legacies  when  (he  Ihoiild  have  ^aid  the 
oney  to  JR.  B.  to  pay  it  over  to  the  Legatees, 
and  therefore  the  Heir  entered  for  the  Condition 
l>roken  ^  but  adjudged,  tnis  wa$  no  Cdnditio6,but 
a  Declaration  01  his  Intent,  Tor  to  what  Parpofe 
Ihould  the  Wife  be  bound  tp  perform  the  Will,  jf 
this  was  not  a  Condition  ? 

Devife  of  an  Annuity  of  i|  I.  to  his  Son  *^  aLwn^y. 
ipords  bis  Education  aiid  bringing  up  in  Learning.  This 
is  not  a  Condition,  for  if  he  is  not  bred  up  in  - 
Learning,  hefliall  haye  the  Annuity  ^becauft 
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the  Words  towards  his  Education^  Qiev^  the  Inteflt 
of  the  Teftator,  and  the  Confideifation  of  the 
"Payment  of  the  Money  ^  for  he  muft  neceflarily 
know,  that  5  {.  per  Annum  was  not  fuificient  to 
maintain  a  Scholar  in  Learning. 

(3  )  An  exprefs  Condition  is  divided  into  that  wbicb 
is  precedent  and  fubfequent. 
^*«  A  precedent  Condition  is  fuch  as  muft  be  fuljilled 

SrSSr^  before  the  Eftate  can  veft  or  take  any  Eftcdt  ^  as 
Ai  tlrJ     where   the  Devife  is,  that  if  R.  B.  pay  50/.  at 
FaiiUttd.    Michaelmas  next,  after  the  Teftator's  Death,  he 
Tit.wiiif.  ftj^u  have  his  Lands  5  or  if  he  dtvife  Lands  to 
him  for  a  certain  Term  'of  Years,  provided,  that 
if  he  pay  50  /.  to  1^.  N.  at  Michaelmas,  as  aforc- 
faid,  then  he  to  have  the  Land  to  him  and  his 
Heirs i  in  thefe  Cafes,  the  Condition  muft  be 
performed    before  the   Eftate  is    acquired,    and 
therefore,  thefe  and   fuch  like  are  called  ConH- 
tions  precedent  or  executed,  becaufe  they  go  be* 
fore,  and  muft  be  executed,  or  the  Eftate  cannot 
veft. 

And  becaufe  there  have  been  many  Queftions 
concerning  Conditions  of  this  Nature,  I  having 
fhewed  what  is  ^precedeiit  Condition^  it  may  be 
rieceftary  in  the  next  Place,  to  give  one  Inftance, 
what  is  not  fuch  a  Condition  in  a  Will,  which 
would  have  been  one  in  a  Grant. 
Jeiinifigi   ^     J.  Devife  of  a  Term  for  Years  to  ff^i  and  if  his 
-Hffut        If^ijefvffer  him  to  evjoy  it  three  Teays,  thjen  flie  ihall 
Eiirafj^^^v?  ^l^  his  Goods  as  Executrix,  but  if  fhedi- 
xLeonaio.  'fturb  him,  then  he  made  R. .  J5.  His  Executor  \ 
adjudged,  that  Ihe  is  Executrix  immediately  and 
"Within  the  three  Years,  for  this  being  in  the  Cafe 
ot  a^  ^i//, .  ftialL  not  be  a  Condition  precedent,  as 
it  would  have  bftn  in  a  Grdwr,  and  fo  no  E- 
ftate   woulJ  arife  .'till  the   Condition    be  pet- 
formed  •,   but  *tis  a   Condition    to  abridge  the 
Power  of  the  Wife  to  Be  Executrix  to  her  Hufl 
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b^iid^^  if  (he  did  not  perforin  that  Part  of  his 
Will. 

(4.)  A  Condition  fubfequent,  is  when  the  Eftateis  txe* 
cuted^  but  the  Qmtinuance  of  fiicb  E/fate  depenittb  , 

upon  the  Breach  or  Performance  of  the  Condition  \  anc) 
becaufe  it  foUoweth  the  Execution  of  the  Eftate, 
therefore  'tis  call'd  Subfequent  or  Execvtoiy;  {viz  ) 
The  Eftate  is  vefted,  but  to  be  diverted  again 
upon  Breach  of  the  Condition  j  as  for  Inftance, 
a  Devife  for  a  Term  of  Years  to  U,  B.  upon 
Condition,  that  he  pay  20/.  to  t^,  N.  at  MtcbaeU 
mas  next,  after  the  Death  of  the  Teftator,  other- 
wife  the  Devife   to  him  (hall  be  void,  (!fc.  in 
t]jis  Cafe,  by  the  Performance  of  the  Condition  the 
T«m  will  be  kept  and  enjoy 'd  by  K.  J5.  otherwifc 
not.  ' 

So  a  Devife  to  his  Son  and  his  Heirs,  ifhejhall  Etiw^tds 
lippto  21,  provided,  if  he  dje  before  21,  Remain-  J?*^  * 
d^er  over  \  adjudged,  this  was  a  Condition  Jvbfequent^  aLcv?^^ 
and  that  the  Eftate  in  Fee  vefted  in  the  ban  im- 
mediately upon  the  Death  of  his  Father,  to  be 
diyefted,  if  he  did  not  live  to  2 1 .  ^ 

(%)^In  many  Cafes^  Conditions  have  been  adjudged  to 
he  feigned  and  void, 

^ The  Civil-Law  diftinguifties  betweeen  Condi- 
tions which  relate^  to  the  Legatory,  and  thofe 
which  depend  on  the  Teftator  himfelfj  the  Breach 
of  the  one  makes  the  Legacy  void, .  but  not  of  the 
other :  As  for  Inftance,  the  Words  of  the  Will 
were,  viz.  I  devife  ico  I.  to  JR,  J5.  If  he  doth 
what  I  appoint  in  my  Codicil,  and  he  appoints  . 
him  nothing,  .the  Devife  is  good,  and  the  Con- 
dition  annexed  to  it,  fhall  be  taken  to  be  feigned 
and  void. 

It  fliall  be  void  likewife  where  tfie.  Teftator  pyer  33. 
parts  with  all  his  Intereft,  and  then  devifes  it  o- 
vcr.    As  where  he  devifed,  that  the  Frior  and 
Convent  of  St  Bartholomew,  and  their  Succcflbrs, 
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Ihould  have  his  Lands /o  as  tbey  pay  Tearlj  to  tkc 
Dean  arid  Chapter  of  St.  Paul's  fifteen  Marks  ^  and 
fftherfail,then  ibetr  Efiate  fiall  ceaJe^BXid.  the  Dean 
j^nci  Chapter  and  their  Succejfors  Ihall  have  the 
Land.  This  was  adjudged  a  void  Condition, 
Ibecaufe  ty  the  Devife  to  the  Prior  aiti  Convent. 
and  to  thpir  Succeflbrs,  thp  Teftator  had  parted 
wjth  hij  \yhole  Intereft  and  Eftate  which  he  had 
in  the  Lands,  therefore  he  ^  could  not  devife  over 
upon  a  Condition  $  for  if  it  fliould  be  a  Condi; 
tion,  the  Dean  and  Chapter  could  not  enter  for 
the  Non-performance,  but  the  Heir  at  Law,  and 
J  that  would  be  to  defeat  the  Will     ' 

^  But  now  'tis  common  to  limit  a  Fee  after  a  Fe^ 

upon  a  Contingenpy,  which  i$  call'd  ^n  Executory 
Etevife. 
Dy^74»       Conditions  alio  which  reftrain  the  Ai|thprity 
given  by  a  former  Part  of  the  Will,  arp  void  ^  a$ 
if  a  Man  makes  two  Executors,  j^royided  that  one 
of  them  IhaU  not  adniinifter  his  Goods,  this  is 
yoid. 
X  Lutw.        So  wHere  there  is  a  Devi(e  to  the  Heir  at  La% 
797-         provided,  he  pay  to  H.  B.  loo  I  'tis  a  void  Con: 
dition,  bepaufe  thtee  is  no  Perfbn  to  take  Advan- 
tage of  it  if  broken* 

(6.)  There  are  Ukewije  foine  CondHions  vh^b  defeat 
^  an  Eftate. 
SpittieVer.  As  where  the  Teftator  being  feifed  in  Fee, 
fus  Davi,,  acvifed  Part  of  his  Lands  to  his  cldeft  Son  in 
M^r"a5L' Tail,  and  another  Part  to  his  youngeft  Son  in 
aLfonaS.'  T^il,  provifo,  that  if  any  of  his  Children  alien  or 
See  a  Le^a  Jedje  tbefame^  before  tbey  Jht^  attaip  to  the  Age  of%Q 

cji^**'*  ^^^*'  ^^^^  ^^^"  ^^^  ^^^^^  ^^^^  enter :  But  as  *tis 
reported  by  Owen,  that  then  the  other  (hall  have 

the  Eftate,  but  did  not  limit  any  Eftate  in  par- 
ticular.   The  eldeft  Son  entered  in  his  Part,  and 
made  a  Leafe  of  it  hefore  be  was  tbirty  Tears  old,  and 
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tbe  yoongeft  Son  entered  upon  him,  and  fold  it^ 
before  he  was  30.  But  Serjeant  Moor  tells  us,  he 
only  wude  a  Leafe  of  it ;  and  (hereupon,  tHe  eld- 
eft  Son  entered  agnin :  Serjeant  Moor  makes  a 
i^mtre  whether  he  could  lawfully  enter  \  but  'tis 
reiblv'd  in  Owen  arid  Leonard^  that  he  could  not, 
becatffe  the  Provifo  extended  only  to  the  immedi- 
ate Eflate  devifed,  and  not  upon  any  new  Eftate 
which  might  arife  upon  the  Breach  of  the  faid  Pro- 
vifo or  Condition  5  and  therefore,  when  the  young- 
er Brother  had  enter  d  for  the  Breach  of  the  G)n- 
dition,  the  Land  was  difchareed  of  it^  for  other- 
wife,  it  would  |o  and  come  from  one  to  another 
upon  every  Alienation  in  Irrfnitum. 

The  Father  having    3  Sons,  and  1>eing  (eif- 
ed  in  Fee  of  Lands,  devifed  Part  of  them  to 
his  Wife  for  life,  upon  Qmdition  that  {he  (hould  3  ^^^^ 
educate  his  Children  in  Learning  and  good  Man-  2^^>\Pl: 
ners  5  Remainder  to  his  youngeft  Son,  in  Tail,  *""  '^^^'^ 
and  died  ^  the  Reverfion  of  that  Part  thus  devi« 
fed,  came  to  his  eldeft  Son,  and  the  Condition 
was  broken,  adjudg'd,  this  was  not  a  Lmhatzon^ 
becaufe  there  were  exprefs  Words  of  Condition 
in  the  Will,  but  that  the  Devife  over  in  Remain-     ^ 
der,  had  deftroyed  this  Condition  J   for  if  it  had 
not,  then  the  Heir  muft  have  entered  to  defeat         ^ 
the  Eftate  to  the  Wife,  for  he  is  to  take  Advan- 
tage of  a  QHidition  broken^  but  in  this  Caie,  he 
could  not  defeat  the  Eftate  for  Life,  without  de- 
feating the  Remainder*,    therefore,  by  limiting 
the  Remainder  over,  the  Condition  was  deftroy- 
^d. 

(7.)  Coftditiofts  winch  qudlifie  orfufpend  the  Eflate  to 
which  they  are  annexed^  and  which  are  not  Limitations 
to  determine  it  wholly,  are  as  follow : 

ff.  The  ^  Teftator  being  feifed  of  Copyhold  •  Curtis 
Lands  defccndable  in  BurrovghEvgliJIijmii  having  3  ^^"^^j. 

N  4  Sons,  ftone, 
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Sons,  devifed  it  to'lvd  fecovd  Sow  in  Fee,  vpon  Gm- 
dition'to  pay  each  of  bis  Daughters  20  /.  at  their  refpe^ 
Sive  Ages  of  21  -^  the  Son  was  admitted,  but  did. 
not  pay  the  Legacies^  adjuugd.  That  this  was 
not  a  Limitation  of  his  Eftate,  fb  as  to  make  it  go 
to  the  younger  Brother,  who  was  inheritable  by 
the  Cuftom-,  but  'tis  a  CovSition^  and  the  elder 
Biother  fhall  enter  for  the  Breach  thereof.  ^Tis 
true,  if  the  Devift  had  been  to  the  elder  Brother 
upon  the  fame  Condition,  then  it  would  have 
been  b  Limitation  and  not  a  Condition,  becauleif 
it  Ihould  be  expounded  to  be  in  a  Condition,  'tis 
nothing  5  for  it  defcends  on  the  eldeft  Son,  and  fo 
he  i$  not  obliged  to  perform  it. 
Parices'f  Detife  to  his  Wife  and  her  Heirs,  upon 
Cafe.  Condition,  that  flie,  by  the  Advice'  of  Coundl, 
fhould  alTign  the  fame  in  fome  convenient  Time 
to  certain  charitable  Ufes,  which  in  Truth, 
wete  prohibited  by  the  Statute  32  Hen.  8.  ad- 
judged, that  tho'  the  Ufes  were  prohibitied  by 
the  Statute,  yet  if  the  Condition  be  not  perform- 
ed, Ihe  fhall  forfeit  her  Eftate,  becaufe  thole  U- 
fes  might  have  been  fettled  by  Advice  of  Coun- 
cil, by  ptirchafing  a  Licence  fo  to  do. 
Aiiyn  ycr.  Devife  of  his  Lands  to  his  Grandaughter  Ann 
fiis  Ri-       Harrifon,  if  his  Son.  Thomas  Hiblin,  have  no  IJfne 

aS^ncLfn  I  fine- Male  at  the  Time  of  her  Deceaft,  then  he 
devifed  to  the  faid  Ann  5  /.  Thomas  Hiblin  had  If- 
fue  Richard^  who  died  without  Iffue  in  the  Life- 
time of  the  Wife,  and  Ann  and  EUzabetb  were 
his  Sifters  and  Coheirs  •,  adjudg'd,  that  this  was 
a  Conditional  Pevile  to  Ann  Harrifon^  and  that  Ihe 
took  nothing  'till  the  Contingency  happened: 
But  the  Lard  Chief  Juftice  Saunders,  who  rejjorts 
the  fame  Cafe,  tells  us,  that  the  Matter  in  'Law 
did  not  come  in  Queftion,  for  it  appear'd  by  the 
Record,  xh^t  Ann  Harrijvn  hsiA  Priority  of  PoflfeG 
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fion,  and  there  was  no  M?nn«:  of  Title  found  for 
the  Defendants  i  for  it  was  found,  thut  they  were. 
Sifters  and  Coheirs  to  Richard,  that  was  not  to  the 
Purpofe,  becaufe  it  vms  not  fouod,  that  the/ 
were  Heirs  to  the  Teftator  ^  for  admitting  it  to  h^ 
an  Eftate  Tail-Male  in  Thomas  BihUtty  it  was 
tiow  fpent. 

So  where  the  Teftator  dcvifed  his  Land  td  buq-  skrtne»«r^ 
therin  Tail,  vpan  Cotidition  that  hefiovildfiotalienfi''^^^9 
it  5  and  if  he  died  without  Ilfue,  Remainder  over  ^jf^'*-^^^ 
to  another  in  Fee^  afterwards  the  Divifee  fold 
the  Landsy  yet  the  remainder  Man  could  not  enter, 
becaufe  this  was  a  Condition^  and  not  a  Limtation, 
of  his  Eftate,  and  therefore  the  Heir  at  Law  muft 
enter. 

(8.)  Afid  wm  it  may  be  ftecejfarj  to  jl)ew  where 
the  Heir  may  enter  for  a  Condition  broken^  and  where 
not. 

'Tis  generally  true,  where  a  Condition  is  an- 
nex'd  to  an  Eftate  by  the  laft  Will  of  the  Tefta- 
tor, and  that  Condition  is  afterwards  broken,  the 
Heir  at  Law  ftiall  enter  and  take  Advantage  of 
it,  becaufe  by  the  Derifehe  hath  received  an  Inju- 
ry in  that  which  would  have  defcended  to  hun^ 
if  there  had  been  no  fuch  Will. 

The  firft  Cafe  that  I  find  in  the  Books  of  this  wn^brd 
Nature,  is  not  refolv'd  5  it  was  thus,  vix.  the  >irfiit 
Teftator  owed  500 1  on  Bond^  and  devifed  his  ^**^°'^» 
Lands  to  bis  Sons  in  Fee,  vpon  Condition,  that  if^y^^^^^^ 
tbej  did  not  pay  the  Debt,  then  he  devifed  the 
fame  to  one  IFilford,  and  his  Heirs,  who  was  their 
Uncle,  upon  Condition^  that  he  pay  the  faid  500  Z.    . 
The  Modey  was  not  paid  by  the  Sons  y  the  Uncle 
made  his  Executors,  and  died,  and  the  Money  be- 
ing ftill  unpaid,  the  Queftion  was.  If  the  Heir  of 
the  Uncle  might  enter,  and  perform  the  Condi- 
tion ?  It  was  not  refolv'd. 
M  '         H  ^ ,.  The 
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Randall        xh«  Teftatof  having  made  a  FcdfEiient  in 
mult      ^^  ^^  ^^^  ^^  ^^  himfelf,  and  his  Heirs,  v4«- 
iL€on298.  no  21  Hen.  8.  devifed  his  Lands  to  his  youngfefi: 
Son,  in  T^l  ^  Remaider  to  his  eldefi:  Son  in  Fee, 
upon  Cotktition,  that  if  his  faid  youngefl  Son, 
or  any  of  his  Mae,  fhould  difcontinue  or  aliea 
his  Eftate,  that  then  the  Devi(e  to  him  and  them 
fhould  be  void  ^  the  yonngeft  Son  made  a  Leafe 
for  Lives,  according  to  the  Statute  32  Hen  8.  then 
he  levied  a  Fine  to  the  Ufe  of  himfelf  and  his 
Wife,  and  to  the  Heirs  lii][ale  of  their  two  Bodies, 
Remainder  to  the  right  Heirs  of  the  Teftator  ^ 
adjudged,  that  by  this  Will,  the  Condition  was 
annexed  to  the  Ufe  €i  the  Eftate,  and  by  the 
JStatute,  it  was  now  transferred  to  the   Pofftflion, 
and  by  Coniequence,  this  Condition  was  alfo  an- 
nexed to  that,  and  that  it  was  how  broken  by 
this  Alienation ;  for  it  may  be  that  this  youngefjb 
Son  had  liTue  by  a  former  Wife,   which  Inue 
would  be  barr'd  by  this  Fine,  contrary  to  the 
Intent  of  the  Teftator  5  therefore  the  elder  Bro* 
ther  may  enter. 

And  fince,  it  hath  been  feveral   Times  ad- 
judged, and  fo  is  the  Law  that  the  Heir  may 
enter. 
Vox  yif fits    ff.  A  Devile  6f  Lands  for.  Tears  Reidendvm 
Catlyn,     Qf  folvend\  to  another  20  *.  yearly  at  MicbaeU 
CraEiiz,  man,  the  Money  was  not  paid  ^  adjudged,  this  was 
^        a  Cmdition^  and  that  for  the  Breach,  the  Heir 
might  lawfully  enter. 
So  where  the  Devife  was  of  Lands  to  his  Wife 
WarrenV    foT  Life,  Upon  Condition  tbatjhe  woidd  educate  Ins  Son 
^<'>        at  School,  at  her  omn  Charge,  and  inftrud  him  in 
Dyer  1 27.  tiicXruthand  good  Manners  until  he  came  of 
Age;  and  after  the  Death  of  his  Wife,  he  devi- 
fed  the  (aid  Lands  to  his  fecond  Son  in  Tail,  Re* 
verfion  in  Fee  to  his  own  right  Heirs :  The  Wife 
did  not  perform  the  Condition,  the  elded  Son 

enytred 
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(sntred  after  he  v^s  of  Age  (living  his  Mother) 
and  adjudg'd,  tthat  his  Entry  was  lawful ;  For  by 
die  Brjeajch  pf  the  Cpniditiop,  to  which  her  Eftate 
for  Life  wa;  annexed,  thatEftate  was  deter- 
minedly ai]4  th(s  Heir  (hall  take  Advantage  of  it, 
but  be  fhall  h^ve  it  only  during  the  Lite  of  the 
Wife  J  for  the  IHemainder  to  the  younger  Son,  is 
not  djeftroyisd  by  this  Entry,  becaule  tis  created 
by  a  W^U  which  makes  it  good,  though  the  par- 
ticular Eftate  for  Life  was  not  good,  but  upon  a 
Condition  to  be  performed. 

So  where  the  Teftator  deviled  a  Term  to  a  sayer  >ef. 
Perfon,  upon  Cotidition,  that  if  Jhe  hfig  Uv%  and  kept  P^  HaHy, 
herfelf  a  Widm,  and  dwelt  upon  the  Premijfes  -,  here  ^R«»-Abr, 
^he  Words  make  it  an  exprefs  Qmdition,  and  the  ^*** 
Intention  of  the  Teftator  is  certain  \  fo  that  the 
Leafe  ih^ll  no|t  determine  upon  the  Death  of  the 
Devifee. 

The  Teftator  having  made  a   Leafe  of  his  Trehnn 
Lands  for  Tears  rendring  Rent,  deviled  the  Re-  W'« 
verfion  to  B,  B.  in  Fee,  and  by  his  Will  declar-  cieybrokc, 
cd  his  Intention  was,  that  his  Executors  ftiould  ^^"^^  ^* 
have  the  Land  during  the  Leafe,  upon  Condition, 
that  they  enter  into  Bond  to  pay  34/.  per  An- 
num  during  the  Term  \  the  Bond  to  be  made  with- 
in 6  Months  after  his  Death,  to  the  faid  B.  B.  by 
the  Advice  of  his  Overfeers.    After  his  Death, 
the  Executors  (hew  the  Will  to  the  Overfeers, 
but  they  advifed  no  Bond,  and  none  was  given 
by  the  Executors  •,  adjudged,  that  this  was  a  Ccm- 
idition,  by  which  the  Reverfion  was  vefted  in  the 
Executors,  but  that  it  was  in  B.  B.  ^till  it  was 
performed;   which  not  being  done  v^ithin  the 
the  Time  limited,  £.  B.  in  Reverflon,  Ihall  have 
the  Rent. 

(9.)  Vhere  be  may  not  enter*    See  the  Cafe  of  Ho- 
tert  avd  Spencer  antea. 

^    ;•  Iftiall 
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I  (ball  ODDclude  this  Title  with  a  remarkable 
Gafe,  but  not  relating  to  any  of  the  Diviiions  be- 
forenientioned. 
incsi  r«r«      /.  The  Teftator  being  feifed  in  pee  of  a  Hoofe 
^"ejL  ^^  CorrUUy  devificd  it  to  his  Wife  for  Life,  Remain- 
^^    ***   der  to  his  Heir  in  Tail,  Remainder  to  his  Brother 
^Uoiii^2*  in  Foe,  Previfo^  that  if  his  Wife  clearly  depart  out  of 
London!  and  dwell  in  tbp  Canntfy,  that  then  jbeJhaU 
have  a  Rent  out  of  it.    The  Heir  at  Law  and  the 
Executor,  before  any  Entry  made  by  the  faid 
Heir,  releafe  to  the  Wife  5  adjudged,  that  this  Re- 
leafe  could  not  enure  to  her  Eftate  for  Life,  be* 
caufe  that  Eftate  was  determined  by  this  Piovifq, 
before  any  Entry  qiad^,  and  then  (he  was  but  Te- 
nant at  SufferanpEf  j  for  though  there  are  no  ej:- 
prefi  Words  tp  make  her  Eftate  void,  yet  this  be- 
ing in  a  Will,  is  implied  in  the  Words,  Tb^  thenjhe 
Jhall  have  the  Rent,  which  cannot  be  if  her  Efltatf 
for  Life  was  not  determined.; 

Devife  of  Lands  to  her  Execqtors  to  p?y  500  /.- 
out  of  them  to  herSon^  provided,  that  if  the  Fa- 
ther did  not  giye  a  fufficient  Releafe  to  the  J^xe- 
GMfL^yerfiit  cutors  of  all  the  Gopds  and  Chattels  remaining 
RoiTi,  in  fuch  an  Houfe,  jhen  this  Devife  of  500/1 
^vcnr.jy^  (hould  bc  void,  as  to  the  Son,  and  if  Ihould  go  to 
her  Executors  :  TheTeftatrix  diedj  a  Releafe  was 
tendered  to  the  Father,  but  he  refused  to  execute 
it  5  the  Son  exhibited  a  BillagainA:  the  Father, 
and  the  Executors,  for  this  $00 1  and  to  compelj 
theFather  to  releafe  •,  the  Lord  Chancellor  Finch  de- 
creed  the  500  /.  to  be  paid  to  tlie  Son,  though  the 
Exrrntors  infifted  by  their  Anfwer,  to  have  it  as 
forfeited  to  them,  upon  the  Refpfal  of  the  Father 
to  execute  the  Releafe  ^  for  the  Chancellor  faid, 
that  it  was  a  ftanding  Rule  in  Equity,  that  a  For- 
feiture fhould  not  bind,  where  the  Thing  might  be 
done  afterwards,  or  a  Comficnfation  made  for  not 

doihg^ 


Cofis,  i«9 

ddingitj  tinlefs  inhere  there  Watf  aDetriledver 
to  another  Perfoh  diion  thd  Fwfcitute  of  the 
iirft. 

CoM'trtgint.   See  Rmaitider  and  Executtrj  Dmfi» 

Cdpartntrs.  See  Joiittetmt$. 

t 

Cdfts. 

'  np  I S  regularly  true^  that  wJieite  the  Plaintiff 
I  (hall  be  alloiA^d  his  G^i  if  he  rccovei^, 
the  Defendant  (hall  likc\i<^ifc  have  his  Cofts  if  die 
Plaintiff  is  nonfoitcd,  or  a  Yerdift  againft  him, 
except  'tis  in  the  Ca&s  of  Executors  and  Admha* 
ftrators. 

And  in  fuchCafes^i^  &n  Executor  oi 4iminiHtator^ 
is  Flahttiff,  and  is  nonfuited,  or  a  Verdi^  pafles 
againft  him,  he  (hall  pay  no  Cojfs.    The  Law  is 
the  i^nte  where  the  Action  is  brought  ^ainfi  aa  Tel.  i5Si 
Executor,  and  the  Plaintiff  recovereth  a  VerdiSti  «v«nt.94» 
but  in  (bch  a  Cafe,  if  the  Plaivtifis  t  Nofijmtei,  or  t  Fe«*«»* 
a  Verdia  againft  him,  the  Executor  Defendant  (hall  ^'^^ 
have  his  Cofts>  and  this  may  be  fcen  in  the  Ca-  c^  eii. 
fes  following.  yoj. 

JJfumpft  againft  an  Adminiftrator,  upon  a  2Vciii;isiii; 
PromiCe  of  the  Inteftate  \  he  pleaded  qriod  ipfe  uon 
afvmpft  inftead  of  the  Inteftate-,  after  a  ¥er- 
di£t  a  Repleader  was  awarded,  but  no  Cofts  of 
cither  Side.  . 

f.  An  Adminiftrator  brought  an  Adtion  <Mithe 
Cafe,  and  declar'd  in  the  Detinet^  and  was  nonfuit- 
ed,  but  yet  he  Paid  no  Cofts,  tho  he  had  not  fet  ;^ 
forth  that  the  Debt  was  dde  to  the  Inteftate  -,  for  windu 
fince  the  Adion  was  brought  in  the  Detinetj  it  comb, 
(hall  be  fo  intended,  and  that  it  was  brought  in  ^^^  i^** 
hi«  Right. 

i 

So 


a^6  Cojls. 

mywofth     S6  iriicfe  ah  E^tor  brought  Dek,  rifid  i}i 

DaWd       I>c^Gndant  pleaded  iVbii  ^  ya£h(i^  and   had  2I 

3Craz29,  Verdia ;  this  was  adjudged  %(y  be  not  within  the 

SSi.         Statute  4  3^0^,  by  which  tis  etiaded,  That  in  everj 

Ytl.  i63.    jiaion  where  the  Verdi^  paffeth  for  the  Drfendant,  tbi 

Plaifttif  fiall  pay  CoJls  s  that  15,  v^here  the  Plaio- 

tifFfueth  h  lis  aim  Right,  and  not  in  the  Right  of 

another,  of  irhich  he  can  hate  no  certain  Knov^* 

ledge. 

And,  thougfi  to  Eietdtbtbr  AdiAiftiftfitbr  inaj 

have  {bme  certain  knowledge  of  the  Fad,   yet  if 

'tis  found  againft  him,  he  uiall  pa^  no  Coft#$  Bi 

for  Inftance,  Debt  oft  a  Bond  wai  bf oti'ght  hf 

Jewftei     an  Adminiftrattor  i  the  ubfimddntjpletidea  Fiay- 

J^^^       ttieht  to  himfelf,  and  lb  it  #a$  (ottfid  ^  there- 

1  Vent'?!.  ?I^"  *^«  Defendaflt  tfioted  to  hate  Go/Is  ^  but 
aKeb.6791  it  WHS  denied,  becaofe  the  AQkn  was  brought 

in  Right  of  the  Inteftate,  thpush  the  Plain- 
tiff of  hi^  own  Knowled^^  bad  n6  Right  of 

Peacock      Adion. 

ytrfim  There  are  ttiany  Cafes  more,  whereVerdifts  have 

peacock,  paffed  againft  Executors,  who  were  i^laintiffi,  but 
H«^  78".^  the  Defendants  could  have  no  Cofb.  , 
J  Atkey  Tis  true,  the  Cafe  of  H  Atkey  and  Heard  wais  to 
s*r/i»  the  contrary,  vi%.  An  Adminiftrator  brought 
c**'c  r  ^^^^^^  f^^  ^^^  Inteftate's  Goods,  and  laid  the 
^[o.- "  Converfioa  in  his  er^Time,  and  the  Defendant 
joMn  24t«  had  a  Verdift  and  his  Cofts^  becaufe  the  Conterfiori 
which  was  the  Ground  of  the  Aflion,  Was  laid  w 
Mafon  hisomiTifne. 
>erfm  guj.  {^  Mafon  and  Jackfons  Calt  long  after- 

2  LetT^o.  wards,  there  was  a  contrary  Judgment  in  the  lik« 
-     *      Adion. 

//I  In  Trover  by  an  Adminiftrator,  who  de- 
clared, that  he  waspojfejfed  of  the  Goods,  &c.  and 
loft  them,  here  the  Adion  was  founded  oir  hisom 
Pojejion  ^  and  tho'  the  Verdict  was  againft  him, 
-  yet 
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yet  he  paid  no  Gofts,  becaife  it  was  bcought  in 
Right  of  the  Inteftate. 

Afumpja  by  an  Executor  {ot  the  TeRator's  Money  Eavts 
received  by  the  Defendant  to  the  Ufe  of  the  Plain-  '^^fi^' 
tiff  •,  he  was  nonfuited,  but  paid  no  Cdto,  becaufe  JJ^jk  ^^^ 
he  could  not  bring  the  A&ion  but  as  Executor^  ^•3  4* 
for  fuppofing  that  it  was  received  by  the  Defen* 
dant  Hnce  the  Death  6E  the  Teftator  \  jret  'tis  not 
Afi^s  in  him,  'till  recovered  5  '0s  true,  in  Trover 
and  Ccmverfion,  in  the  Time  of  the  Executor,  if 
be  is  ncwifuited,  he  ihall  pay  Gofts,  becaufe  he 
need  not  name  himfelf  Executor  \  for  the  Goods 
are  Aflets  in  his  Hands,  though  he  never  recover 
them  ^  for  if  an  Executor  will  not  go  on  to  Tryal» 
SKXu)rding  to  Notice  ^ven  by  him  tor  that  Purpoft;, 
he  (hall  pay  Cofts. 

So  where  the  Plaintiff  as  Executor,  declared.  Bull  ytrftu 
that  the  Defendant  was  indebted  to  his  T^tor,  p-^«"«'> 
and  that  upon  Acccmnt  between  the  Executor  md  ^J^.^gl 
the  Vefendmt^  he  was  found  in  Arrear,  Qfc.  Upon, 
Nbh  Ajfumpfit  pleaded,  the  Defendant  had  a  Ver«- 
did:,  but  could  never  get  his  Cods,  tho'  it  was  ob- 
jeded,  that  the  A£tion  was  founded  on  an  Ac* 
compt  between  the  Executor  and  himfelf^  and 
the  R^afon  was,  becaufe  it  was  upon  a  Duty  to 
the  Teftator  •,  and  the  Plaintiff  had  made  a  Ti- 
tle as  Executor,  and  that  the  Money  recovered 
would  be  Aflets. 

So  like  wife  if  an  Executor  isPkintiff  in  a  Jf^tit 
of  Bnror,  and  the  Judgment  is  affirmed,  he  flxaU 
pay  no  Cofts. 

JT- There  was  a  Judgment  in  Ejedment  againQ;    .^ 
the  Inteffate^   and  the  Adminiftrator  brought  a  LfSg*^^/?'* 
Wnt  of  Error,  the  Judgment  was  affirmed,  and  jvtnV.i66 
though   the  Writ    was  in  Dilatione  Execvtionisj 
yet  the  Defendant  in  Enqr  could   not  have 
Cofts. 

So 


192  Dean  and  chapter. 

Gaiew/iri     SoWhrtethdte  wafc  Jiidgment  againftthe  Ai^ 
2l!ev  7«.  ^^P^^  bimfelf  in    th6  Common  Pleds,  and  he 
4Mod.244*  brought  a  JSTrit  oj  Enor^  and  the  Judgment  was 
infifted,  that  the  Defendant  in  Error  (hould  have 
Cofts  y  becaufe  the  bringing  the  Writ  of  Error 
was  in  Delay  of  the  Judgment,  and  it  was  the 
Adminiftrator's  own  Adl  to  bring  it  ^  but  it  was 
adjudged,  that  he  ihouldhave  no  G>fts. 
Smith  So  whereaiScf  FadVwas  brought  againftan 

*^/"«       AminiftratriXj  who  pleaded  fpecially,  and   upon 
CroTnL  *  De*'^rrcr  to  the  Plea,  there  was  Judgment  a- 
a52.    /     jgainft  her  5  flio  paid  no  Cofts. 
Jenkins         But  where  ziiAjfumpft  was  brought  by  Hufband 
anicax     and  Wife  as  Executors,  for  that  the  Defendant  be- 
ModT^fef  *"S  indebted  to  them  in  20/.  as  Executors,  &c. 
19.  iSallc.  for  fb  much  Money  had  and  received  to  their  Ufe\ 
207.         hepromifed  to  pay,  &c.  upon  nan  affumpfit,  plead- 
ed the  PlaintiS  were  nonfuited  \  and  it  was  ad- 
judged, that  they  (hall  pay  Cofts  \rgon  the  Sta- 
tute 2;  Hen.  8.  'for  the  Caufe  of  Adion  did  arife 
entirely  fince  the  Death  of  the  Teftator,  (vi%) 
by  the  Receipt  of  the  Money  to  the  V&  of  the 
Plaintiffs. 


A 


Dean  and  Chapter* 

Dean  10  ah  Ecelefiaftical  Magiftrate  preft- 
ding  over  ten  Prebends  or  Canons,  he  is  un* 
^er  the  Bifhop^  but  is  Chief  ^1  the  Chapter  j 
and  thefe  are  to  ad vife  the  Bijhdp  when  the  See 
is  full,  and  to  govern  the  Diocefe  in  Time  of  Va- 
35H.&.  cation,  and  at  fuch  Time  'tius  uiiial  for  them  to 
^rant  Adminiftration. 

But  whether  the  See  is  full  or  not,  .they  may 

grant  Leafes,  and  ufually  do,  but  (bmetimes  they 

Dyer4a&.  are  void-,  as  for  Inftance,  the  Dean  of  Sali/l^urj 

made  a  Leafeof  the  Appropriation  of  Meer^  to  one 

Obafyn  by  thefe  Words,  viz.  The  Dean  with  the  Af 

fent 
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fimt  and  Qmjivt  of  aU  the  Cbapt^^  hath  iemifei^  9cc. 
femled  w^kb  the  Seal  cf  the  Chapter^  &c.  Now  if  the 
Dean  and  Chapter  together  were  Parfons  Impaj?* 
Ibnecsof  the  Appropriation,  the  Leafe  is  void  5 
becaitfe  they  (houid  have  all  joined  in  the  Leafe,for 
they  had  Power  and  Capacity  fo  to  do,  and  the 
Deao  alone  fhould  not  fign  Ajetifu  CapitvU  •,  but 
if  he  alone  was  the  Parfon  in  Right  of  his  Deanry, 
then  the  Leafe  was  good,  and  the  CJiapter  had 
nothing  to  do  but  to  aiTent  to  the  Leafe. 


T 


Debet  &  Dctinet.  ^ 

See  Cofts.    Efcapi. 

I S  a  Rule  in  the  Regifter,  that  if  an  Exe^ 
cutor  fells  the  Goods  of  the  Teftator,  and  ^^^^ 
brings  an  A£lion  of  Debt  for  the  Money,  it  muft  *^^^ 
be  in  the  Dethet  only,  becaufe  if  he  brings  it  in 
the  Debet,  he  thereby  fuppofes  a  Property  in  him- 
felf,  which  he  cannot  have  as  Executor^  for  that 
was  in  his  Teftator. 

So  where  an  Executor  is  Defertiartt  in  an  A£lion 
brought  againft  him  for  Money  due  in  the  Life- 
Am  y  ^  Teftater^  it  muft  be  brought  againft 
him  in  the  Detiftetonly. 

But  becaufe  there  are  feveral  Cafes  where  the 
Aaion  Ihall  be  brought  in  the  Debet  &  ][)etinet^ 
I  ihall  ftiew^ 

(1.)  Where  in  ti^Detinet  only.  ^^  "^ 

(2.)  Where  both  in  the  Debet  2c  Detinef i  ^ 

Where  the  Aftion  fhall  be  brought  in  the  JDffj- 
vet  only  •,  and  as  to  that  'tis  to  be  obferved.  That 
where  an  Executor  is  Plaintiff  as  Executor,  though 
the  Duty  accrued  in  his  own  Time,  the  Adiion 
ihall  be  brought  in  the  Xktinet,  becaufe  theThing 

0-  or 


'1^4  Debet  &  betinet. 

or  Damages    reeovercd   Ihall  be  Aflets  in  his 
Hands.    There  are  fome  Inftances  of  this  Matter 
19  H.  8.  s/jji  the  Year  Books,  zs  Anno  19  H  8.  if  an  Exe- 
cutor brirgs  an  iftion  of  Debt,  it  nnuft  be^in  the 
Betinet  as  well  for  what  is  due  after  the  Deato  of  the 
;Tcftator,  as  for  what  was  due  to  him  whilji  living. 
Reyneii         go  ^here  Debt  was  brought  by  an  txecutor 
Loncaftie  ^S^^"^  ^^^  Defendant  upon  a  Bond  made  to  the 
2Cro.54/Teftator,  it  was  adjudged,  that  the  Aftion   was 
Hob.  254.  ill,  becaufe  it  was  brought  in  the  Debet  &  Detirtei, 
^7^         when  it  fhould  have  been  in  the  Detinet,  becaufe 
'tis  a  Duty  to  him  as  Executor,  and  therefore  he 
ought  to  demand  it  in  that  Right. 
Sparke  So  where  the  -X^flbr  inade  d  Leafe  for  Life, 

Sparke      audanot^iei;  Leafe  to  one  Sparks  for  99  Years  if 
CaCfciH*:  ^^  ihduld  fo  long  live,  to  commence  after  the 
840*.  u...  Death  of  Tenant  for  Life,  and  that  if  the  Leflec 
2^*"'^5. for '*  99  Years  fhould   die  within, the  Term, 
666^^      then  the  Land  fhould   remain  to  bis  Executors  or 
Yef.'c.      \/4jff^^^ifor  2T  Tears  after  the  Death  of  both  the 
1^0732.    Taid  LelTees.    The  Leffee  for  99  Years  made  a 
Leafe  for  21  Years  to  .R.  B.  rendring  Rent,  aud 
outlived  the  Leflfee  (dt  Life,  and  afterwards  died 
Jtnteftate  ^  his  Adminiftrator  brought,  an  Adlion  of 
'  'Debt  againft  the  Leffee  for  2 1  Years  in  the  Detinet 
/)nly-,   and  held  well,  becaufe  the  Title  to  the 
Adtion  wa§  derived  from  the  Ivtefiate^   and  upon 
tlie  CrtYitraft  nffede  with  him.    But  Juflice  Telver- 
ton  and  Moor^  who  report  the  fame  Cafe,  tell  us. 
That  nothing  was  veffed  in  the  Inteflate^  for  the 
Term  of  21.  Years  was  only  a  PofEMlity,  and  if 
he  made  an  Executor,  he  fhould  ha Ve  taken ;the 
Eftate  by  Purch^fe  %  for  the  Word  Remain  divides 
lit  from  the  Eftate  of  the  Teftator. 
Frusn  Debt  by  an  Adminiflrator  againfl  the  LefJce  df 

-perfus  'ti^^  Inteflaite  for  Rent,  incurred  in  the  Life  time  of 
s^d^XU'  ^^^^  Tntept^^  and  it  was  brought  in  the ^  Debet  & 
lUv.zso.pctinef^  when  it  Ihould'bave  been-in  the  DftiJfff 

"^  only  J 
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fiiplyj  for  ^^hexe  the  Inteftate, hath  a  Tern^forf 
Years,  and  makes  atj  under  Leafe,  and  the  Re- ! 
yerfion  comes  to  his  Adminiftrator,  the  A^ion; 
muft  be  brought  in  "the  Dethiet  only,  becaufe  all  • 
which  he  recovers  (hall  be  AfTets  •,  (b  that  'tis  a 
Fault  to  declare  in  the  Debet  £?'  Lktinet,  but  'tis' ^^•^™* 
II  cured  by  a  Verdia.  .    ;;poftca. 

And  this  agrees  with  the  "^  Year-Book  ii  H.6.  •ixH.6.7« 
where  it  is  held,  That  if  Rent  is  due  in  the  Ldfe-^^^  »  Cro. 
tpn^  of  the  Xeftator^  the^  Attion  muft  be  brought. ^^^j^^-  ^' 
in  the  Detinet  only,  but  if  any  is  in  Arrear  after  >^^]^* 
his  Death,  it  muft  be  in  the  Debet  &  Detinet*   ^    Moody, 

So  if  there  is  +  Judgment  againft  an  .Admiv^**""-"'?' 
niftrator,  and  an  AQ:ionof  Debt  is  brought  on '?;  |*^  ^^ 
that  Judgment,  it  muft  not  be  \\  xht.D/i^:t  '^JfJ^s.^ 
Detinet,  .-■        ,^ 

But  it  may  be  brought  like  wife  in  thf  l).eht  ^,        '      ' 
Detinet,  viz.   The  Teftator  w:as  pofTefled  of  a,J^'*!^^^^*    T 
Terra  for  Years,   the  Reverjton  whereof  came  to.]^'^;^'^',      ^ 
his  Executor,  who  brought*  an  Aftion  of  Debt  in  joncs  iSj, 
the  Debet'&  Detinet  for  Rent  incurred  inhisTime ^ 
and  adjudged  good,  becaufe  the  Reverfion  wis  im- 
mediately in  him  upon  the  Death  of  the  Tefta-! 
tor,  and  Affets  in  his  Hands  immediately  to  the  .. 

entire  VaJue  of  the  Refidue  of  the  Term  -but  iti 
had  been  otherwiie,  if  the  Suit  had  been  com*    [  r 

menccd  for  a  Cbofe  in  .45ww,  becaufe,  in  Xuch* 
Cafe,  'tis  not  Affets  till  recovered,  and  ia  the . 
Executor's  Hands,  and  then  it  Ihall  be  in,  the  C^^ 
tinet  only,  -     .;  .     .    ^. 

The    Cafqs   before  mentioned,    wherein  the 
AQion  muft  be  brought  in  the  Detinet  only,  are 
where' the  Executors  or  Adminiftrators  were  Bain^ 
tifs,    I  (hall  now  give  an  Inftance  or  two  that 
the  Law  is  the  fame  where  they  are  Defendants-. 
':  jf.  A  Termor  made  his  Executory  and  died,. ^V"^' 
tbeExecuter  afignei  the  Term,   and  an  Afliian  ofc^ii,^,^^ 
Debt  for.  Arnt^W.  brought  #gaipft  the  Execntor  sid.  265, 
'a  ,.  .  O  2    '  himlelf. 
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f./n>-*»^-  ^l^dgtnent  was  reverled  for  a  Fault  m  tW 

/'^2  i^Siother  Cafe  of  the  fame  Nature,  Ji 
rrf*         ^'f  Croh  and  the  reft  of  the  Judges  were  of  thfll 
yitfi^j^^     P^^Optivon,  that  k  was  reverfed,  becaufe  then 
jcor^*^^^'     A^J^^'  ^^'^^  brought  in  the  JD^i^t  Gf  Detinet,  whcft] 
^7'  :r  ^ght  to  be  in  the  Detimt  only  ^  for  the  Charge 

^^  i^niy.upon  the  Contract  of  the  hteftate^  which 

?  very  -true,  where  the  Aftion  is  brought  againfli 
^jj  jLctoiniftrator. 
;  Mi  J^^  even  in  fuch  Cafe  it  was  formerly  ad- ; 

1      judgc'^*  that  .the  Adion  is  well  brought  in  the 
^  ^  i.       ^ebet  &  Dethet:    For  Juftice  Croh  tells  us,  that 
tHe Judginent  in  Hargra^>es  Cafe  was  reverfed  be- 
cause the  Aftion  was  brought  in  the  Debet  (5f  Be- 
tinet'^' yet  but  twelve  Years  afterwards,  there  was 
ihe  like  Judgment  given  in  the  like  Cafe. 
igrdnich    ^jf-  Debt .  was  brought  againft  an  Adminiftrator 
yerfiit       Ifi  thcJOfiifft  &  Detinct  for  Rent  incurred  after  the 
^'aol-^'  iD^^tfe  of  the  Jnteftate  5   upon  Nil  Debet  pleaded, 
I  Bum.»  ^^  Plaintiff  had  a  Verdift,  and  the  Adminiftra- 
tor moved  in  Arreft  of  Judgment,  that  the  ASion 
ought  to  be  brought  an  tlie  Detimt  only,  becaufe 
it  was:brought  agdinft  him  as  Adminiftrator,  and 
t  Roy  (Ion  not  for  his  own  Debt,  but   it   was  held  well 
;^$t.:  '  +  enough-  'I    •  ^ 

sdle's'-*  '       Vv^^  ^^^  whold*Matter,  the  fafeft  ^  Way  is  to 
52,61"$%.  fwe  an.Executbr  or  Adminiftrator. in  the  Drtmt 
c^]yy€rfus  fmly  V  as  for  Inftance,  Debt  was-hrougbt  againft 
jodin,       an  JExecutor  for  Rent  ivdrrei  aft$r  •  the  Death  of 
5  "p"  34-    the  Tejhtor,  the  Plaintiff  .had  a  V^did,  and  be- 
•  Royfton^awfQ^it. was  brought  in' the  DetihetimXy .    Hales 
n^erfut        moved  in  Arreft  of  Judgment,,  that  it  ought  t6 
Cordfroy,  ^5e  bfougTit  in  the  Ddtet  &  Detinet;  beciaufe  no- 
'^"'"  ^''  ,thicg  ftiould  betAflets.in  thifi  Cafe,  but  the  Suiv 
-  plus  .of  the  yeaily  Value*  of ^iii^.Xfnld  beyond 
.  •  J  £  0  the 
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»|he  RcDt  jefervcd,  that  tl^e  reft  of  the  PxofitSf 
were  received  by  the  Executor  as  Tertenant  5  and 
therefore  ht  ought  to  be  charged  as  fuch  in  the 
Debet,  and  not  in  the  Detifiet  only  upon  the  Pri- 
vity of  Contrail  of  the  Teftator,  for  Debet  thefe. 
Profits,  as  well  as  Detimt  the  Surplus  ^  but  the 
Plaintiff  had  Judgment  ^  for  though  it  hath  beei;x 
often  doubted  whf  ther  an  Executor  ought  to  be 
charged  in  the  Debet  &  Detimt^  yet  it  never  was 
a  Qpeftioi),  but  Jie  i^ight  be  well  charged  in  the 
Detinet  oTiXy^  becaufe  tne  Inconyeniency  of  fuch 
a  Charge  is  only  to  the  Plaintiff  himfelf  5  for  by  . 
bringing  hj^  ASion  in  the  Detivet  only,  he  can  * 
charge  the  Executor  no  farther  then  the  Teftator'5 
Eftate  vrill  anfwer^  and  hatH  waved  the  Advan- 
tage of  de^nanding  any  Thmg  out  of  the  Eftatq 
of  the  Executpir,  which. he  might  have.donel 
if  the  Adion  had  been  brought  in  ihe  D^het  G^ 
Detifiet. 

But  it  cai^  never  be  brought  in  the  Detimt  for        ^ 
part,  and  in  t  he  U^Z^rt  for  the  other  Part,  as  where  Safw 
Debt  was  brought  againft  an  Adminiftrator  for.  ^^^{j^,j 
Rent  due  in  the  Time  of  the  Inte/latey  for  which  g^uv.  74. 
the  Plaintiff  declared  in  the  Detivet  •,  and  tor 
64 1  due  in  the.  Time  of  the  Adminiftrator  him- 
felf,    he  declared  in  the  Debet  &  Detitiet,    And 
upon  a  Demurrer  it  was  adjudged,  that  the  Aaion 
did  not  lie,  hccaufe  it  required  feveral  Judgments,       ^    '  < 
yi%.  de  Bonis  Teftatorts  in  the  one  Cafe,  and  de  Bo'-        **    \ 
vis  Propriis  in  the  other,  and  fo*  ought  not  to  be  .    ' 
joined,  but  that  the  Plaintiff  fhould  bring  feveral 
Adions.  ?  , 

Debt  againft  an  Executor  for  Rent  in  Arrear  iq 
the  Tinie  of  the  Teftator  v. after  a  Yerdift  for  the  ^^,  ^^^^ 
Plaintiff',  it  was  moved  in  Arreft  of  Judgment,  yrfus 
That  this  Action  was  brought  in  the  Debet  &  Joifeiinf;; 
Detivet,  which  ought  not  to  be  v*  for  an  Executor  *;,^;y.^"^^^ 
jnay  properly  fay  that  the  Defendant  Detivet,. l^i^/^l/ 

O  4  but 
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but  cannot  Co  properly  fay  that  Debety  tiecaafe  *t!» 
the  Debt  of  the  Teftator  \  but  the  Court  inelio^^ 
that  it  was  well  enough  in  the  Debet  &  Dethet. 

The  Plaintiff,  as  Adminiftratof/  brought  Debt 

againfl:  a  Sheriff^  (bt  art  Efcape  in  the  Life-time 

of  his  Inteftate  ^  after  a  Verdifi  for  the  Plaintiff^ 

it  was  moved  in  Arreft  of  Judgment,  That  this 

Action  was  brought  in  the  Debet  &  Detittet^  when 

.       it  ought ,  to  be  iji  the  Dethet  only,  becaufe  the 

yerZT      Plaintiff  being  an  Adminiftrator,  doth  not  reco- 

Heniey,     ver  to  hi$  own  Ufe,  but  to  the  Ufe  of  the  In- 

Siiics  X32.  teftate. 

Debt  againft  an  Exe<^tor  iti  the  Debet  &  Deti- 

ftet  for  Rent  Arrear  in  his  own  Time,  the  Exeoi^ 

tor  pleadecl,  That  the  Rent  was  worth  more  than 

the  Land  5   adjudged  9  good  Plea,  if  it  had  gone 

no  farther,  becau^  he  ought  to  be  charged  in  the 

Dethet  only;  tho'  where  the  Land  is  of  more 

Value  then  the  Rent,  he  jnuft  be  charged  in  th« 

pebet  &  Detinet^   according  to  B(ngTave\  Cafe, 

for  that  which  accrues  in  his  Lifetime  ^  but  in 

the  principal  Cafe  the  Defendant  pleaded  farther, 

that  he  tendered  a  Surrender  of  the  Leafe  before 

tjie  Time  for  which  the  Rent  was  demanded, 

which  the  Plaintiff  ref^ifed  to  accept  5  and  that 

tie  ^the  Defendant)  had  fully  adminiftred,  and 

Bolmn      ^^  demands  Judgment  of  the  Aftion  5  all  which 

ywrfm       being  frivolous,  and  he  not  relying  upon  that  Part 

Canon,      of  hJs'Plea  which  was  good,  Judgment  was  given 

xVcmavi  ggainft  him. 

The  like  Judgment  where  an  Executor  had  a 

Leafe  of  Lands  of  lefs  Value  then  the  Rent  re- 

lerved,  and  an  Aftion  was  brought  againfl  him 

in  the  Debet  i!f  Dethet,  who  pleaded.   That  he 

BilHng.     h^  not  AiTets,  and  that  the  Lands  were  of  ItCk 

^hiirftirer/ii  Value  then  the  Rent  referved,and  denxandcd  Jndg- 

iSS"!  ^^^^  ^^  ^*^  ^^^^^  ^^^  ^^  be  charged  in  the  Detittei 
only,  becaufe  he  cannot  wave  the  Executorlhip  as 

■ » V   ;    '      ■ '  *♦,••,♦  1    •   I        I       ^0^ 
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ID  the  Leafe,  fiar  he  moft  raMWOc^  the  whple  qi 
fioee. 

Where  an  Heif  i$  fiid  «p9n  the  Bopd  of  hit  ^^' 
^noeilor,  the  A&ifm  oiight  to  he  ia  th«  D$lm  &  ^^t^n 
IkriMe,  becaufe  he  himielf  in  b(MHi4»  and  the  istd.  343^ 
Aftion  is  not  meerly  in  aiitrr  dr^.    If  it  Ihould  iUr.>24. 
be  brought  in  the  Dttinit  Qnly,  \k  iUt  .<^iv}  ih  it 
will  be  adjudged  upon  a  Demurrer  to  the  Decla- 
ration ;  but  if  the  PlainitiijF  hath  a  Yerdid,  'tis  sw  FraenV 
cured  by  the  Statute  16  &  i-j  Car  2.  cap.  i.  hj  CtAwcou 
which  'tis  enaded.  That  feYeral  Matters  ihall  be 
•mended  after  a  Yerdid,  which  are  ffl^rticularlv 
named  in  the  Ji&  it  felf«  and  then  fpllow  thele 
general  Words,  vix.  Ani  oth^  M^tfm  e/  th  lihf 
NttuH :  But  Mr.  Siiei^fin  puts  a  ^n^rf  tp  it,  fof 
he  telU  us,  That  by  the  omitting  Debet^  the  Nf^ 
tmB  0f  the  Adion  is  changed. 

Debt  for  Rent  againft  an  ExfCVter  w  the  Dti0  Camii 
&  Detiitet,  the  Adion  MFas  laid  in  Ltmdw^  fiip^  ^JJ^ 
pofing  the  Leafe  to  be  jsade  of  l^andi  i(i  Om^  3^  Im!^ 
and  that  the  Leilee  entited,  i^nd  diedi  and  the  Vp- 
fendant  entred  as  Executor,  and  upcm  Defflarref 
to  the  I>claration,  the  Defendant  had  JtidgQienCi 
fer  though  he  was  fined  as  E^mMtoe,  yet  he  l| 
charged  as  Affiance  in  the  Debet  &  Detinet^  up08 
the  Privity  0I  l^ake^  and  not  up^n  the  PHiity  of 
Gontrad)  and  themfore  the  AdiM  <Mght  to  W 
brought  where  the  Lands  lie. 

But  where  an  Executor  was  Plaintiff  it  wst 
brought  in  the  Ikhet  &  D^thtet ;  as  &r  IiU^nce» 
Debt  for  r^coL  for  that  the  PlaihtilF  by  Ifidet^^ 
ture,  h^  the  Name  of  ^.  H.  Exccotor  of  R  !?• 
did  demife  to  the  Defendant  certain  Lapdi  whioh 
he  had  by  Extent,  fibs  a  Debt  nocoyered  by  the  j^j^m 
Te^tor,  Habendum  for  fo  many  Tear«»  rtodriag  ^^ 
Kent,  and  for  three  Tears  Rent  Arrear  this  A£kion  ohttte » 
was  brought  %  the  Defendant  demixred  to  the  De^  P*  ^^  J^^ 
claratibn^  becauft  the  AOinQ  was  broit^t  in  ^^'^^^ 


2QX 


Debtee  made  Exectttor, 


-.1 


fhe  Debet  &  Dethtet^  upon  a  Lcafe  of. 
which  be  had  as  Executor  ^   but  adjudged,  That^^ 
the  Adion  was  not  brought  by  him  as  Executor,^ 
but  upon  his  own  Contrad:  \  for  tho'  he  is  name^ 
Executor  in  the  Leafe,  the  Rent  was  referved  up* 
on  his  own  Contraft,  and  he  fhall  have  Debet  ior 
it,  as  if  he  was  felled  in  his  own  Right. 

Debtee  made  Executor. 


«k 


D-  TT  foractlmes  happens  that  xYi^pehtar  makes 
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12H.4.21.  i^  j^jg  Debtee  Executor  -,  in  fuch  Cafe  if  hfi  admini, 
-flers^  the  Aftion  to  recover  the  Debt  is  gone  5  for 
fie  cannot  fue  himfclf,  but  he  may  retain  lb  much 
%f  the  Teftators  Goods  as  will  fatisfy  his  own 
Debt.  .    w ..  .  .  • 

Vood-  j^nd  fo  it  was  adjudged'  in  the  Commentaries'^ 

A^*Dwd2  '^^^  ^  may  fatisfy  himfelf  by  Retainer  where 
Pio^,/  !  the  Teftator  leaves  Aflets,  and  that  the  ASlon  is 
0^0^184.  ^indt,  becaufe  in  Judgment  of  Law  the  Debtee 
Dyer  185,  lis  fatisfy'd  Without  it  5  for  if  ht  hath  Goods  in 
fcis  Hinds  t6  the  Value  of  his  Debt,  the  Property 
rf  thele  (3(!k>dsis  changed  by  the  Operation  of 
lLa\x^^  and  he  may  retain  thtmy  but  not  as  Exe* 
poitoi.  '         • 
B6na>«f.  1  ^  Biit  this  muft  be  undcrftood  where  the  Debts 
rJ^x^^^^i  Wei  A  equal  Degree^  for  he  (hall,  not  retain  for  a 
^^^^'^'  Debt  upon  fimple  Contraft  againft.Bond  Credit 
♦ort. 

f'  The  Law  is  the  fame  where'lhe  Debtee  aimi- 

jiI/^M  to  the  Debtor,  he  may  retain  Goods  of  the 

Trndgeon  ^tnteflate  in  Satisfadtion  of  his  Diebt^  but  where 

Meron       *^^  ^^  bound  in  a  Bond^  and  one  of  them  dies 

Har^"x'29.  fnteftate,  and  the  Debtee  adtninifters^  he  cannot 

*  fue  the  other.     *      .        * 

■ 

Aihby  w^  And  where  there  are  no'GoodS  which  he  can 
{'roIU^^'  retain^  he  may  have  an  Adion  of  TfOiver or  Tcet 
Abr.940.  pa^s^  againft  «n  Sxe'tuthr  tkJcAJTott^  whd  hath 

Scilei  384 .  '^  i^.  ^  '  poffeliid 
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pbilefTed'hiinfelf  wrongful W"  of  the  Goods  ^  he 
may  alio  have  an  Action  of  Debt  againft  fuch  91 
wrofigfiil  Executor,  upon  a  Bond  due  from  the 
tnteftate,  with  an  Averment,  That  none  of  his 
Goods  came  to  the  PlaintifPs  Hands  to  fatisfy 
the  Debt ;  and  that  the  Defendant,  after  the 
Death  of  the  Inteftate,  feifed  all  his  Goods  be* 
f9re  Adminiftration  granted  \  now  in  fuch  Cafe 
he  could,  not  fatisfy  himfelf  by  Rereiner,  le* 
caufe  there  were  no  Goods  come  to  his  Hands 
to  retain,  and  therefore  the  Action  is  not  fuC 
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But  tho''  in  the  Cafe  where  the  OUigor  makeii 
the  Obligee  his  Executor,  the  Adion  is  gone,  as  is 
before-mention'd,  yet 'tis  otherwife  where  there 
are  two  Obligors,   and  one  of  them  makes  the  \    :  '•  ^ 
Obligee  his  Executor  ^  as  for  Inftance, 

TwQ  were  jointly  and  feverally  bound  in  a  €ocicver/« 
Bond  to  R.  B.  one  of  thefe  Obligors  made  If.  N.  Croff«>    » 
his  Executor,  and  died,   «^.  N.  made  R.  B.  the  ^^'  73* 
Obligee'  his  Executor,  and  dipd  •,  then  R.  B.  I^rotight 
an  Adion.  of  Debt  againil  the  lurviving  Obligor 
upon  this  Bond,  who  pleaded.  That  the  dead  Ob- 
ligor made  1f^.  N.  his  Executor,  who  made  the 
Obligee  his  Executor,    and  that  the  PlaintiiF  had 
ftdminiftred  the  Goods  of  the  dead  Obligor,  but 
did  not  fay  to  what  Value  ^  and  upon  Demurrer 
the  Plaintiff  had  Judgmmt,  for  tho*  the  Cafe  : 

was  no  more  than  that  one  Obligor  (where  two  ,  ^ 

were  bound)  made  the  Obligee  his  Executor,  yet  •  :^ 

fince  the.  Bond  was  joint  and  leveral,  notwitfa*     ^     »  * 
ftanding  the  A£lion  was  difcbarged  againft  one,  . 
ydt  it  lies  againft  the  other. 

My  Lord  Hchert,  in  Fryer  and  Qildri^es  Calc,  Hob.  lo, 
tells  us,  That  if  a  Debtor  makes  the  Exeattrix  of  Pottca 
the  Debtee  his  txecutrix,  and  leaves  fuffident  At  r 

(etfi,  the  Debt  is  fatisfy^  by  Reteifter,  and  confc- 
quently-  no  new  Adion  can  be  broug|it  for  the  ' 

5 .'  Uebt, 
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Dtht  \  and  this  agrees  with  foraicr  Relbltttiona  ia 
the  like  Cafes. 
cro.  Car.  •    ^nd  ill  Dmbffier  and  Jf^ebFs  Cafe  it  was  re- 

m0tibfr  lUeeut^s^  and  the  iVtt^r  refofeth  to  prove 
the  Will,  the  Debt  is  not  releaied  ^  but  if  he  ad* 
miniftcr,  he  may  retain  for  his  Debt. 

Dekor  fModt  Executor. 

If  the  Dfliee  makes  the  Debtor  Execqtor,  'tis 
•n  Eztinguifhment  of  the  Debt  ^  finr  'tis  a  Rekafe 
by  the  /a  of  the  Party  himfelf 

But  where  a  Man  dies  Inteilate,  and  the  Or* 
dinar^  eofninits  Admnijhaiion  to  the  Debtor^  the 
Debt  is  qot  eztiiidl,  but  it  fhall  be  AfTets  in  his 
Hands  as  to  Creditors,  brcaufe  the  Ordinary  hath  A 
SRep.136.  no  Piiwer  to  difi harge  the  Debt%  and  fo  is  the  % 
third  Refolution  in  Sir  John  Needbams Caie,  That 
if  Adminiftration  is  /committed  to  the  Obligt^^  the 
Debt  is  not  extinct 

Set  nt.  It  may  be  neceffaiy  in  this  Place  to  fhevr, 

Affets.  (i.|  fn  what  Cafes  the  Debt  U  rebafei  or  fnf 

feniei. 

(2  )  Ani  in  vhat  Cafes  *tis  not  rgUaffi  otr  exth' 

gmjhei. 

8  E^.4. 3.      (i.)  ^f  the  Debtee  makes  the  Debtor  and  anotb^ 

ao  Ed.  4.   Cor Executors,  and  onect  them  makes  his  Executor, 

lx'or.^22'  ®"^  dies,  the  furviving  Co  Executor  (hall  net 

21  Ed^!    have  an  A^ion  to  recover  the  Debt  againft  thtf 

4>  T*  F« 2.  Executor  t)f  the  Debtor,  becaufe  the  Debt  wap 

txor.  38.    ^p^g,  eitinft  5  &r  it  could  not  be  brought  but  iq 

the  NaoKS  of  both  the  Co- Executors,  not  with* 

Handing  one  alone  adminiftred,  and  it  could  not 

be  brought  in  both  their  Names,    becaufe  the 

Debtor  could  not  fue  himfelfi 

11H483.       If  the  Debtee  marries  one  ofH^e  E%ecvtor$  of 

ritz.Exor.  ij^  Dehtixr,   wU  bad  proved  the  WiU^  the  Debt  is 

^^"  cxtind  V  but  if. the  Will  had  not  beepprpvcd*  the 

Debt 
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Debt  rcgiaios  ^  becauie,  in  fuch  Cafe,  he.m'gbk 
bring  the  Adion  againft  the  other,  withoat  nam^ 
ing  himfelf. 

The  Debtor  by  Bond  took  cut  AdmiftiftratUm  to 
the  Debtee,  and  made  W.  R.  Ekecutor,  and  died  %  Lockitt 
one  of  the  Creditors  of  the  Debtee  brought  tn  yn/us  - 
Adlicn  of  Debt  againft  this  Executor^  and  ad*  smi^S 
judged,  That  the  Adion  was  well  brcuaht.  ^^  79^ 

1  he  Obligor  was  made  Exectitor  by  tie  Obliige0^ 
who  died  ^  afterwards  this  Fxtcutor  adminiflrcd 
feveral  of  the  Goods,  but  he  himfelf  died  before 
Ft  obite  of  the  ViU  of  the  CMgor,  and  mfide  hit 
Wi  fe  Executrix  \  (he  proved  her  Htrfband^s  WiH 
and  took  out  Adminiftration  to  the  Cbjigee  with 
his  Will  annexed,  and  then  Ihe  brought  an  A* 
dion  of  Debt  againft  the  Heir  of  the  Obligor^ 
(Executor  as  aforefaid)  upon  this  Bond  of  his 
Anceftor.  The  Queftion  was.  That  fidce  thit 
Obligor  had  admintftred  Part  of  the  Godds^  tho"* 
he  died  before  Probate  of  the  Will  of  the  ObU* 
gee,  by  which  he  Was  naade  Executor^  whether 
the  Will  was  a  Releafe  of  the  Debt  >  And  ad^ 
judged  that  it  Was.  It  was  objeded.  That  whea 
ati  Executor  doth  adminiiler  Part  of  the  Godd^ 
and  dies  before  Probate,  and  mak^s  an  Executcsr^ 
that  (uch  Executor  cannot  be  Executor  to  the  firft 
Teflator,  but  Adminiftration  muft  be  granted  to 
him  with  the  Will  annexed  ^  which  is  very  tnic^ 
and  the  Reafon  is,  becaufe  fuch  Executor  cAnnot 
prove  the  Will  of  the  firft  Teftatof,  for  Ho  Pir» 
ton  can  prove  a  Will,  unlels  he  is  named  Exectt* 
tor  in  the  Will  it  felf  ^  but  if  the  firft  Eatectitot 
had  proved  the  Will,  then  his  Exec^tot  might 
have  been  Executor  to  the  firft  Teftator,  heCaufe 
in  fuch  Cafe  there  needs  no  new  Probate  \  bo*  in 
the  principal  Cafe,  tho'  the  Executor  died  befoirw 
Probatf^  yet  by  his  adminiftrin^  fome  of  tb« ' 
Goods,  he  had  taken  upoa  himfelf  the  whole 

Adioodrnftrationy 
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Aclminiftratioii,  and  was  compleat  Executor,  fie^' 
caule  all  Paynoents  made  to  him  are  good,  aiid 
fhall  not  be  defeated,   tho*  he  Ihould  die  before. 
Probate^  he  may  maintain  Trover  for  any  of  the 
,  Teftator's  Goods ;  he  may  avow  for  Rent,  where 

a  Reverfion  comes  to  him  of  a  Term  tor  Years, 
and  for  Rent  accrued  fince  the  Death  of  the  Te- 
ftator,  tho'  iiot  before*,  he  may  bring  an  Adion 
of  Debt  for  a  Debt  due  to  his  Teftator,  and  all 
this  before  Probate  *,  fo  that  the  Law  takes  No^ 
tice  of  him  as  an  Executor,  and  fuch  he  is  till 
Kefufal :   Now  this  Executor  was  fo  far  from  a 
Refufal,  that  he  adminiftred  the  Goods,  and  ac- 
cepted the  Executorlhip,  and  'tis  that  which  a- 
mounts  to  a  Releafe  of  the  Debt  \  for  where  the 
fame  Hand  is  to  pay  and  receive,  that  amounts 
Utrim  ^'    ^^  ^  Difcharge  ^  but  this  muft  be  underftood  in 
Wangford,  the  Cafe  of  an  Executor  who  is  made  by  the  AQi 
xSaik.a99.  of  the  Party,  and  not  in  the  Cafe  of  Aimimfira- 

rior,  who  is  made  by  the  Aft  of  the  Ordinary, 
fryer       -    The  Father  and  Son  were  bound  in  a  Bond  to 

cTwridge  ^-  *•  ^^^  ^^^^^^^  ^H  ^^^  ^°^^*  ^^  ^^«  Son's  Wife, 
Mo6r85y!  *tid  iriadc  her  Executrix^  and  died,  then  the  Son 
Hou  lo.  died,  and  afterwards  the  Wife  died  Inteftate^  ad* 
1  Roll,      judged,  That  the  Obligee,  by  making  the  Wife 

♦  Aifton   ^f  on«  9^  ^^^  Obligors  ^  Executrix,  had  fufpcnded 

yerfus       the  Aftiou  fo  long  as  the  Executorlhip  continued, 

Andrew,    gnd  a  perfonal  A6>ion  being  once  fufpehded  by 

HuttiiS.  {}j0  Aft  of  the  Party  himfelf,  is  quite  extind^ 

and  the?  the  Debt  due  on  this  Bond  (being  a  Chofe 

.  in  ASton)  cannot  be  transferred  by  a  Devife,  yet 

it  fltall'eiiufe  as  a  Declaration  of  the  Mind  of 

the  Teftator,  That  the  Debt  fhould  beentinS. 

'    The  fame  Point  was  adjudged  afterwards  in 

Jonei  34y.  ^(?W  and  Ddrchefters  Caie,  (m%)  That  if  the 

Cro.  Car.   f)ebtee  makes  the  Debtor  his  Executor,  the  Debt 

37a,Antea  j^  difchargcd,   becaufe  a  pcrfonal  Aftion  once 
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fttfpended  by  the  Aft  of  the  Party  himlelf,  is 
gone  for  ever. 

And  that  which  comes  nearer  to  Trjer  and 
Oildridges  Cafe  was  likewife  then  refolv'd,  (vix:) 
That  if  t\yo  are  jointly  bound,  and  the  Obligee 
makes  one  of  them  Executor,  and  di^  he  cannoC 
file  the  other.  r 

*  Atmo  30  Car.  2.  There  was  a  Cafe  happened 
which  may  be  properly  infertedin  this  Place.    ^ 

*  jf.  The  Debtor  was  in  Execution  at  the  Suit  of  BaiiicV  ''^ 
hisO^ifor,  who  afterwards  died  httefiate,  and  ^^/^>  ^T 
the  K\ght  oi '  Aimimftrattm  fell  to  t  he  Prifoner^  Mod.jis:- 
vrho  moved  foif  a  Habeas  Corpus  to  be  broug^ht  ih* 

to  Court  in  order  tp  be  difeharged  ^  it  was  agreed; 
That  if  there  were  no  Debts  owing  by  the  In'- 
teftate,  then  by  granting  this  Adminiftration  to 
his  Debtor  the  Debt  was  difcharged;  but  the 
Onirt  refuted  to  grant'  an  Habeas  Corpus  qma  nok 
tohfiiit  de  perfonOf  they  advifed  the  Prifoher  to 
renounce  the  Adminift ration,  and  to  got  it  grant* 
«d  to  another,  and  then  he  might  be  difcharged  ^ 

by  "^k  Letter  of  Attorney  from  fuch  A'dmihiftra^  * .  ^ 
tor  tcf  acknowledge  Satisfaftion,  for  he  couM  ncA  \  * 
makte  a  Letter  of  Attorney  to  diicharge  himfelF. »    .ij  ,  -• 

(2.)  In  thefe  Cafes  foUowhg  the  Debt  is  notreleafi 
ed  or  extinS. 

If  the  Debtee  makes  the  Executrix  of  the  Dibtoir  xxH.4.83, 
his  Executrix^  and  dies,  this  is  no  Extinguifhment 
of  the  Debt,  becalife  the  Executrix  is  intitled  to 
the  fame,  not  in  her  own  Rights  but  in  the  Right 
W  another. 

*  The  fame  Point  was  adjudged  many  Years  af- 
terwards in  Dorcbejfers  Cafe,    (vt%.)  Webb  and  Dorcheftcr 
•Dorcbejfer  became  jointly  bound  to  Ann  Rom,  in  '^'^^'^ 

^  Bond  for  Payment  of  260  /.  Dorcbefter  made  his  ^^^  '"l^* 
;Wife  and  the  faid  Ann  Row  Executrixes,    «vA  jon«s  345. 
^ied  •  Ann  Row  the  Obligee  renounced,  but  the 
^Widow  of  Dorctp/fTj^who  was  Co-Executrix  with 

Ann 
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Arm  fUm^  admittftred  ill  the  Goods  of  her  Hiif^ 
band,  and  afterwards  was  made  Executrix  to  ,Afm 
R99  the  Obligee,  whodied^  and  then  (he  brought 
bn  A£tion  of  Debt  a^inft  if^$hb  upon  this  Bondi 
and  adjudged,  amongft  other  Things,  That  it  was 
vrtil  bfoug^t^  (mc)  That  where  the  Del^ee 
snakes  the  Executrix  of  one  of  the  Debtors  her 
Efttcmhrm],  the  Debt  is  tick  di(charged»  becatile  Ihe 
bath  it  ill  amer  drmt. 
71^  Amo  7  Jmc,  the  Debtor  and  ^nether  were  nmM 

/         l^^^r^      Eseait(«s  by  the  Debtee   who  appointed  by  hit 
^€^160.    ^^^  '^^  out  t£  the  Debt  due  from  them  to 
hiin,  thejr  (hould  pay  oertain  Legacies  %  adjudg- 
ed^ That  the  Legacies  weit  recoverable  in  the 
JSpiritual  Cowt  1  Tor  by  makioc  the  Debtor  Co- 
ibcecutor  with  another,  the  Debt  is  not  extiisd 
M  to  tfae  L6gatee»4  but  ihall  be  A0et6  in  Hands  to 
fatisfy  their  Legades^  as  well  as  to  pay  Credilioi^ 
Cho'  'tia  ttue  che  <jo^£xecittor  hath  no  Remedy 
Ofgaxnft  bun. 
Phiiipi         60  wkere  tfie  Teftator  devtfed  (everal  Legacies 
^^/       and  the  l^hmm  of  his  perTonal  Eftate  tn  R.  A 
f chr    *nd  ^^  *^-  ^-  h"  Executor,  and  died,   whick 
Rep.  S9a«  fittd  £xetutor  wms  Debtor  to  the  Teftator  in  4C>oi. 
iloiir  tho'  k  ^^\  infifted  that  the  Debtee  having 
made  the  faid  Debtor  his  Executor,  the  Debt  was 
hf  that  Moans  diichatged,  and  fo  the  400!.  was 
no  FkMnt  of  Kn  peribnal  Eftate^  and  if  (b,  thea 
ahem  wm  no  RijUmm,  and  that  there  was  (iifficir 
tat  befidea  topay  all  Debts  and  Legacies^  yetk 
was  decreed  againfl:  the  Executor,  That  he  ihoidd 
pay  the  400 1  to  R.  B,  to  whonn  the  R^dmm  was 
deviled  at  afforc&id. 

So  that  upon  the  whole  Matter,  wheiie  the 
Debtee  nuJtes  the  Debtor  Executor^  ^and  devifea 
federal  Legacies  to  be  fiaid,  or  oweth  fevend 
JDebts  at  the  Time  of  his  Deaths  the  Debt  ihaU 
Hot  be  ezttn£t  a$  to  tiieX^atees^  but  is  re0o?na- 
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We  by  them,  arid  in  the  firft  Place  (hall  be  Aflcts 
in  hi^  Hands  to  fatisfy  the  Creditors. 

Neither  is  the  Debt  ektittS  by  graitting  Aimimftra^ 
tion  to  tbe^pAtar^  efpecially  if  there  is  a  WilU 

As  where  an  Executor  brought  an  ASion  of  ga,^^. 
Debt  againft  the  Defendant,  who  pleaded.  That  w/iw 
the  iaid  Executor  was  cited  to  api^'r  bcforie  the  ^^">   « 
Ordiniary  to  prove  the  ^ill,  but  made  default,  ^^^^  ^^ 
and  thereupon  the  Ordinary  committed  Admifdr 
Jtratian  to  the  Defendant,  by  Virtue  whereof  he 
did  adminifter,  and  fo  the  Debt  was  extindi 
but  adjudged.   That  by  a  Probate  of  the  Will 
after  the  Adminiftration  granted,  that  Admini* 
fixation  might  be  defeated  •,  and  tho'  the  Executor 
had  made  default,  he  might  prove  the  Will  at 
any  Time.  ^ 

Dehs,  which  are  firft  to  be  paid* 

(Sk.  Devaftavit,  poft.  224. 

Ik 

THere  being  feveral  Degrees  of  Debts  in  our 
Law^  it  may  be  very  prejudicial  to  an  Exe- 
cutor or  Adminiftrator  to  pay  them  inverfo  Ordinal 
therefore  'tis  necefFary  to  fliew  in  what  Manneif 
the  Debts  are  to  be  paid. 

•  • 

(l')  jhidgmeitts  obtained  in  thy  ,    -d    3 

Onrts  of  Record  at  Weft  C''  f"'"'*-.  r  ,-.„    - 

minfter,  are  to  be  paid  be  C  ^'  5^«if«'W«^«.   ^''^P^^ 

(2.)  Recognizances  art  to, be  I,   1.    ,         .   "  ^°^}^'^i^ 

paid .  before,   and  in  fom>  l'  Tf'    ..      .    L"^: 
Gifesafier,  ,  C^.fudgments.,       ^t^    1 

(3.)  Bonds  for  Money  are  to  bey  Statutes  to  per- 
paid  before  Bmds  fo  d9  CQl\form  Covenants  , 
literal  ASs,  ■  fbow  fvcb  are  to  be. 
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2  to  Dfhs^  which  are 

(4.)  Lebtt  ufM  fnfk  ComtrcM  art  mxt  H  U 

tigaciesintbenexttlace. 
(6)  The  PrhUedgB  of  an  ExmHw  to  prrfer  Gro* 
editors. 

*ris  certainty  true,  That  JuignuMs  recovered 
in  the  Courts  at  Wejtnmjter  (hall  be  paid  befoe 
Statutes,  becaufe  Judgments  are  Debts  of  highet 
Kature  than  any  private  .Records,  or  than  any 
Debts^lue  upon  Recognizances,  for  indicium  nd* 
iitur  in  vnmtttm^  and  'tis  upon  judicial  Piticeedings 
in  thefe  Courts  oi  Record  *,  and  therefore  fudi 
Judgments  are  more  notorious  than  Debts  due  go 
S^mes  or  Rscagmxances^  which  are  likewife  Debtt 
on  Record,  but  of  a  more  private  and  clande- 
fiine  Kature,  as  being  acknowledged  by  tha  Con- 
fent  and.  Agreement  OT  the  Parties  ^  therefore  fuch 
Judgments  muft  firft  be  fatisfy'd,  if  there  are  no 
Deteazances  to  them. 

And  'tis  not  Precedency  of  Time  when  the 
Debt  was  contrafted,  which  gives  Priority  of 
Titfe,  but  he  who  fuft  fues  Execution  iball  be 
firft  fatisfied,  but  before  Execution  the  Executor 
ttiay  pay  which  Judgment  he  will. 

If  Judgmefits  are  to  be  paid  before  R^sgtdxances^ 

'tis  plain  they  are  to  be  paid  befoife  Bonds,  fbr 

Littleton   thefe  are  of  an  inferior  Nature,  (viz.)  there  was  a 

w/iw       Judgment  in  Debt  acrainft  the  Teftator>  and  up- 

c^ml  ^'"  ^  ^^'-  f^'  ^g^i^ft^  ^^^  Executor,  he  pleaded, 

-5^.    **'  That  before  he  had  Notice  of  the  Judgment,  he 

*  ^      had  fully  adminiftf<!d  in  paying  Debts  on  Bon^ 

Bytt^o.  ^"^  ,¥P^^  Demurred,  ft  was  adjudged  an  ill  Plea, 

s.  p.    6    for  lie  ought  to  take  Notice  of  Debts  vpon  Record 

Eiiz,  Dytr  at  his  Peril,  and  to  pay  them  firft, 

3.  s.  p.      _  They  are  to  be  paid  likewife  before  Rents^  efpe^ 

I  Rolf,      dally  if  (bch  Rettt  became  due  aftes  the  Death 

'  Abr.  927.  of  the  Teftator^  hat  if  kvfM  due  and  owing  by 

***■-.'  ?  tlJe 
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the  Tcftatoi:  hj^u  tife-tme^  then  it  ftands  in  the 
fame  Equality  with  Debts. on  Specialties. 

(2.)  mt  in  fome  Cafes  Recpgnixancet  may  he  foU 
hfore  Judgments^  Imt  always  before  Bonds. 

ff.  There  was  k  Debtor  by  Bond  and  alfo.by  a 
Kecognizancey  and  Judgment  was  had  upon  the  Ancmy-  * 
Bond^  and  before  Execution  the  Obligpr  ihadi  ^^^  > 
liis  WiGj  Eixecptrix  and  died  j  then  his  <}9ods  wert  ^^  *^^ 
taken  in  Execution  upon  the  Recognizanfej  and 
aftorwards  the  Bond^  Creditor  brought  a  Scl  fa. 
againft  the  Executrix,  to  (hew  Caufe  why  hq 
ihould  not  have  Execution  on  the  Judgment  had 
on  the  Bond,  to  which  (he  pleaded  Executipn  oq 
the  Recognizance,  and  it  was  held  a  good  Plea, 
bccauft  the  Executrix  is  chargeable  with  the  juft 
Debts  of  the  Teftator  ^  now  the  Debt  upon  the 
Recognizance  was  a  juil  Debt,  and  the  Execatjoa 
thereon  was  an  adual  Recovery  by  due  Comie 
of  Law,  which  flie  could  not  prevfent,  elpedally 
having  no  Notice  of  the  Judgment  on  the  Bond. 

In  the  next  Place,   if  there  is  a  Statute  or  Re-  RoSfoa 
cognixance  for  Payment  of  Money,  the  Executor  V^^.  . 
may  plead  it  to  an  Aftion  of  Debt  on  a  Bond,  ['^^^ 
tho.  the  Day  of  Payment  on  the  Recognizance  is  Abr.  92^; 
not  yet  corae,  becaufe  *tis  a  certain  and  prefent  HridRoi. 
'    Duty,  tho'  'tis  to  be  paid  hereafter.  7*f  8a 

So  where  there  was  a  Statute  for  Payment  of  Goidfmith 
Money,  with  a  Defeazance,  reciting,  that  the  '^^^fi^ 
Cognlzee  and  thq  r^^dftor  became  Sureties  to"S.  ^^^"^^^^ 
fcr  100 1  Debt  due  from  the  faid  Teflator^  and  ilf  ^^t.  *'* 
was  thereby. granted,  that  if  the  Teftator  paid  the- 1  RoiL 
tool  the  Statute  Ihould  be  void  •,  adjudg'd,  That  aut.  926. 
tho'  this  100/.  was  not  in  the  Statute,  but  a  coU* 
lateral  Sum  to  be.  paid  to  B,  who  was  a  Stranger 
to  the  Statute,  and  not  to  be  paid  to  the  Ccigni^ee . 
bimfelf,  and  fo  no  Duty  to  him  •,  and  tho'  *tiar 
probable  that  the  Heif  of  the  Teftator  might  pay 
^  yet  fioGC  the  Statute  was  for  Payment  of  a^ 

P  2  certain 
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certain  Sum  of  Money,  for  whicK  the  Exeoitor 
might  be  chained,  he  may  plead  it  to  ad  Adko 
of  Debt  u^n  a  Bond. 
(;.)  But  Bonds  for  Fayment  of  Mone)  JbcSl  ht 
Harrifon'i  P^  hefore  the  Statutes  for  Peifnrmaiice  of  CovenaiitM^ 
C4f€^        when  none  of  t^em  are  bioken,  and  probably  neve^ 
X  ^^p*  2^.  ma),  for  'tis  not  reafonable  that  a  Contingency^ 
A^^      which  may  never  happen,  ihoald  he  a  Bar  to  a 
\    ^^^'  prefcnt  and  certain  Debt, 
pliiiiips        But  if  the  Defendant  in  fuch  Cafe  (hduld  plead, 
Edf^     That  the  Statute  was  for  the  Payment  of  300 1 
a  Cfa  If .  9^  *"y  ^^^^^  certain,  which  remains  yet  in  Force, 
'  It  (hall  be  prefumed  to  be  made  for  a  f uft  Debt. 
and  not  for  Performance  of  Covenants,  and  will 
he  ^ood  till  the  contrary  is  (hewn. 

4.)  ]^ext  to  Judgments,  Statutes^  and  Bonds,  ali 
pebts  upon  Jimple  ContraS  are  to  be  paid  ^  but  as 
I  i{olL  Servants  Wages  (hall  be  p^id  before  fuch  Debts^ 
Abr.927.  fp  Legacies  fliall  be  paid  after  them. 

.  (5.)  But  Legacies  pall  be  paid  before  a  Bond  to  do 
Nefton  a  ediateral  AS,  as  where  the  Teflator  was  bound 
»«^#  in  a  Bond  to  do  fuch  an  ASt,  and  having  devi- 
iltolT'  ^  (everat  Legacies,  he  died  leaving  only  entfu^ 
Abr.  918.  to  fatisfy  the  Bond  if  it  fhould  be  forfeited  ^  it 
Cro.  Eiiz.  was  adjudged,  this  Bond  was  no  Bar  to  the  Lega* 
467.  s,  c.  cies,  becaufe  'tis  tlpcertain  whether  it  would  ever 

be  forfeited. 
E^lfft  So  'tis  uncertain  \K^hether  any  contingent  Co* 

>«/•«       venant  of  the  Teftafor's  Will  be  broken  or  not  ^ 
AiiTil'*'^.  ^^^  ^°'  Legacies,  which  are  meer  Gratuities  and 
Stile"  37.  no  Duties,  lor  which  any  Adtion  will  lie  at  Com- 
mon Law )  yet  it  was  held,  That  if  fuch  Cove- 
nants are  not  broken,  the  Legacies  may  be  paid  1 
Poftw       for  a  Covenant  likewife  is  HO  Duty  till  broken^ 
ai4.  s.  c.  and  it  refting  in  Contingency,  whether  it  may  b^ 
broken  or  not,  it  (hall  be  pidumed.  ttiiit  it  will 
npt  be  broken.  '      . 

....    J.      .        £,^ 
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"  But  Mmtmms  and  Rdiefi  ait  to  be  paid  bcfbtt 
legacies* 

(^.)  Lafily,  An  Execvtar  bath  tbe  himkg^  t#  1k"''"v 
/Wi^er  «!)f  rf  tUCreditors irfore  tbe  reft -^  &€  S X^     '* ' 
veral  A^ons  are  brought  againft  him  of  eipml  st$  Edg- 
Nahtris^  he  may  confefs  Judgmrat  to  which  he  ^^  '^^ 
will,  and  fatisfy  him  firft,  unlefe  *ti«  in  the  Cafe  vl^io. 
of  the  King,   who  is  entitled  to  a  Debt  en  &e-  ' 

cord,  as  upon  an  In^uifition  .founds  or  to  Fines 
and  Amerciaments  in  her  G>urts  of  Record,  in  2  inft.  32. 
fuch  Caies  the  Ezeootor  hathnot  a  Privilegie^  to 
prefer,  any  Creditor  before  her,  but  thefe.  Debtt 
muft  be  firft  paid. 

So  if  there  are  feveral  Bonds,  the  Executor 
imy  pay  which  he  will  firft,  except  a  Suit  ia 
conunenced  for  one^  but  in  fuch  Cafe,  if  pend- 
ing that  Suit,  another  Bond  Creditor  brings  an 
A^ion  againft  the  Executor^  he  may  prefer  which 
he  wiU,'by  confei&ng  a  Jud^nent  to  one  o£  thenit 
and  he  Ihall  be  firft  fatisfyU.      . 

An  Executor  procured  another  to  fue  him  for  a  biod^xvcU 
juft  Debt,  and  the  Plaintiff  obtained  Judgment^  ^/^ 
which  Judgment  the  Executer  pleaded^  to  tm  ^cj?^^ 
A^ion  brought  againft  him  before  that  Time  ^  '  2>iu.  af, 
and  adjudged  good  ^  for  there  is  a  Difterence  ht^ 
tween  Covin  and  Confent,  and  an  Executor  hath 
Liberty  to  pay  one  before  another,  even  vhere  he 
hath  Notice  of  the  A^n^.for  tho'  in  CoaCci« 
ence  all  IkbH  <)ught  to  ^ be  ^d^  yet  in  Pdnt  i»f 
Circumftanoe  there  may  beiinoir  Realbn  4o  ipnfet  , 
one,  asitf  the  Creditor  bo  very  ^poor. 


;  •      ' 


A^ipul 


•        t 


BT  the  Dune  Statute  MiIsQh.tM^bibitiAm^lt  if  ^*»- 
to  Rome,  'tis  provided.  That  it  Juftice  fhould  «*P-  »9- 
|iotibe\done  in  the  ArcWfimt  Cenit,  the  Party 
may  appeal  to  the  tavg  in  UMcnj^  (which  vras   ^ 

P  B  formerly 


^Nfintrlf  done  to  the  Fofi)  and.  thereupon  the 
iMrdQianceUor  ilToes  JPorth  a  Commilfion  under 
the  Great  Seal,  dire£)aBd  to  an  equal  Number  of 
G^Uiam  and  Commw  Ism/er^  who  are  to  deteiw 
Mfoe  all  Ecdefiaftkai  Gaofts  by  Virtne  of  Sxxdb 
Commiffiotl^  and  becaufe  they  are  appoiofced  or 
idegated  by  the  King's  Writ,  they  are  called  a 
Gmrt  of  Delfgatei^  and  the^  hare  Authority  to  fit 
Upon  Appeals  in  three.Caies. 

(i.)  From  a  Sendee  given  in  any  Ecclefiafiicdl 
'<       CaufeiytbeAfcbbilhopofhisOjfcial 

(2.)  From  a  Sentence  given  in  anf  fucb  Canfe^  in 

Flaces  Memptj  ^mmanlj  caUedthe  Fecnliars^ 
(;•)  Prom  a  ^tence  given  in  the  Aimirdty  Gmrt 
.   iwSuiuGvil  or  Marine^  by  the  Order  and  ac^ 
fording  tO'tbe  Cowfe iff  the  GvU  Law. 


» *  •  J 


:^  in* all  thefe  Caics  the  Lord  Qmcelldr  may 

grant  a  G)nuniirion  of  Courfe^  bat  if  the  Sen* 

ftnte  OS  by  Yiraie  of  a^  general  Oommiillon  from 

the  King,  in  fiich  Cafe  there  lies  no  Appeal  to 

%  Rail.      ]Kf|| J  (ii^  Cbaneery.hut  St  .mufl:  be  to  him  generally ,  as 

Abr.^ij.  j^^  ^  ^jjg  fupreme  Heiad  of  the  Churdi  in  aH 

Gaufts,'  and  this  muft  be  under  his  Sign  Manuif 

add  then  the  I>ofd  -  Chancellor  may  ifliie  out  a 

C6mmi|liof)  of  Delegates; 

R««ft       .;  j^n  Adminiftratibn:  was  granted,  and  an  Appeal 

^nnV      ^^^^glit  to  the  j^dus;  and  theft  ir  wbs  oni- 

Ucciu'sj.  firnoql,  and  ^foiramft  be  remitted  to  that  Court 

from  whence  the  qfipfnLwas  made  *,  bdtaf  iithad 

been  rever&d,  then  the  Court  is  onfted  of  its  Ju- 

rifdidion,  and  V^  QoBst  in  .which  it  was  reverkd 

may  grant  Adminiftration  de  novo,  \i8  an  Anther 

try  r  t>--|'   -  -.'  3  l^  ^  Df/eem^ 


4t       •' 
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Decent,  Md  not  hy  Ptirtbafe. 


DEfcent  in  our  Law  iignifieth  an  Older  cc 
Means,  whereby  Lands  or  Tenements  aic 
derived  to  another  from  Ub  Anceftor :  But  fome^ 
times  the  Word  hath  a  laiger  Extent  as  it  ftand) 
in  Oppofition  to  Purcbajt^  (wix)  when  the  Hear 
icomes  to  the  Eftate  by  Way  ot  Umtatiim  i  aa 
for  Inftance,  where  th^Anceftor  by  any  Cqnvey* 
ance  whatlbever  bath  a  Freehold  for  Liie  \  and 
in  the  fame  G>nveyance  another  Eftate  is  given 
to  his  Heirs,  either  in  Fee  or  in  Tail,  in  tuck 
Caft  the  Word  HHu  is  a  Word  of  Linataiion^  and 
lie  ihall  be  in  by  Defcent,  and  not  by  Porchafe. 

The  Father  was  indebted,  by  Bond,  and  beinji 
feifedin  Fee  of  Lands,  he  deviled  them  to  his 
Wife,  until  his  Son  (hould  come  of  Age,  Remain- 
der to  his  Son  in  Fee,  and  died,  having  no  other  aUonsor 
Lands  ^  adiadeed.  That  the  Son  (hall  be  in  by  &<lnkv 
Defcent,  and  (hall  not  have  his  Eledion  to  waivia  ^^fi* 
It,  and  (b  to  be  in  by  the  Will. 

Note,  Holt,  Chief  JnJKce,  held.  That  where  a 
I>eyife  is  to  the  Heir  at  Law  (as  in  the  Ca(e  be- 
fore mentioned)  paying  fucb  Lt^um^  and  for  de* 
fault  thereof,  Remaii^er  over  \  in  filch  Ca(e^  till 
default  is  made  in  paying  the  Lnacies,  die  Son 
is  in  by  Defceni,  and  the  Inteitft  which  he  in 
Remainder  hath,  is  only  Ij  Way  of  ezecotonr 
bevife  I  and  (b  it  was  held  in  M  and  Briamjf 
Cafi^  where  the  Father  deviicd  his  Lands  to  hie 
y  oangeft  Son  and  his  Heirs  ^  and  if  he  died'  with* 
out  liTne,  living  the  eldeft  SoDi  then  to  him  and 
his  Heirs  \  adjudged.  That  it  was  not  by  Defcent^ 
for  'tis  hard  tomaantain  either  by  Ufe  or  DevKe  a  Maa.Pf/te 
Remainder  to  a  Straiiieer^  after  a  Fee  (kaple  ti  ^^* 
one  ffhoii  n«t  Heir  »t  Law. 

P  4  l» 
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In  a  fpecial  Vcrdift  in  Ejeftinent  the  Cafe  was. 
The  Itftator  devifed  his  Lands  to  his  Qravdfon 
in  Fee^  upon  Qmditiony  that  he  paid  out  of  them 
iool  i6  fuch  ^erfbn  as  his  Wife  by  Deed  {hall 
Appoint,  and  died*  The  Grandfbn  entered,  and 
hisWife  made  no  Appointment,  and  died ;  then  the 
CJrandfpn  died  without  Ifliie,  anii  the  Heir  on 
ifhe  Mother's  Side  daimed,  and  brought  an  E- 
jedlment,  and  the  Defendant  claimed  under  the 
of  the  Father's  Side.  The  Queftion  was, 
ther  the  Grandfon  took  hy-Defient  or  hy 
FufcHafe  under  the  Will  ^  and  adjudged,  That  he 
ivas  ih  by  Defcent,  becaufe  the  Will  gave  him  the 
Clerke  fame  Eftate  as  the  Law  would  have  dent,  if  there 
"^M  '     had  been  no  Will  ^  'tis  true  it  was  under  the  Poffi* 

Wk^24/  ^^^^^y  ^^  ^  Charge,  of  200 2.  which  never  hap- 

*        penihg,  by  Oanfequaace  he  takes  as  Heir  at  Law 

ctt  thfe'fert  of  the  Father,  and  in  this  Cafe,  Gil- 

-  ^      '^  fins  Cafe  wai  denied  to  be  Law  ♦ 

*  •  ^  ;     5b 'where  an  Heir  taketh  any  Thing  which' 

'       n&ght  have  veiled  in  his'Anceftor,  altho'it  veft 

in  the  Heir  firft,  and  never  in  the  Anceftor,  yet 

tte  He»  (hall  be'in  b/  Defcent- 

SoVhereE  ;.^.  doth  covenant  with  me.  That 
whert  R  B  (hall  convey  unto  him  the  Manner  of 
t.  he  wilVftand  feifed  "of  the  Mannor  of  H.  to 
fhe  Ute  of  me  aiid-mj  Heirs  \  and  I  die,  and  af- 
terwards JR  B  doth'  convey  untb  £.  y^.the  Mannor 
if  C  inTuch  Cafe  piyHeir  IhSll  have  the  Man- 
llbFef  H  b]^  Defteph  /  /     ^ 

* 'HSrvinc  given  thofeTrtftarices  wherein  a  Man 
(hall  be  i(aid  to  be  in  by  Defcent  and  not  by  firr* 
chafe,  I  fhall  ftiew  where  in  a  Will  he  fliall  be  in 
.  .  ,  ^^hy 'Defcent.  *  •  /  •  ' 

'Preftoii  .  -  /  The  Teftator  had  twc)  SoiJ^f  bjr^wo  Venters; 
>«/«'  ^  anddfevifed  his  Lands  tbhis  Wifefftr  Life,  and 
SiirtTia  after  her  Deceafe  to-R.^.  his  ^tf^^Swi  and  hi* 
,  Roll.    '  Sfeirsi  it  was  objcaed  ti  'khi%  Cafe,  That  K.  B* 

Al>r.  62S.  took 
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took  by  Pmrcbafi  and  not  t>7  Defcent,  becaofe  he 
did  not  take  it  prefently^  as  he  would  have  done 
if  it  had  been  by  Defcent,  for  he  is  to  take  it  after 
the  Death  of  his  Mother  ^  but  adjudged,  that  the 
Devife  was  void,  and  that  the  faid  R.  B*  took  b/ 
D$fcevty  becaufe  nothing  more  is  devifed  to  him 
but  what  the  Law  gives  him  -,  and  as  to  his  tft- 
king  it  after  the  Death  of  his  Mother,  that  makes 
no  Alteration  in  the  Eftate  limited  to  him,  but 
ihews  when  and  in  what  Manner  he  ihall  cx>oie 
to  it. 

'  So  a  Devife  of  his  Lands  to  bis  next  Ear  at  Lam  chrkt 
fw  evir^  provided  he  pay  100 1  within  Six  Months  Wi» 
after  the  Death  of  his  "^  Wife, ,  to  ftch  Perfon  as  **?**• 
flie  (hall  direa -,  the  Queftion  was.  Whether  thei^"5? 
Heir  took  by  Purcbafe  or  by  Defcent :  It  was  in*  ilea  He. 
lifted,  That  he  could  not  take  by  Defcent,  be-  ftiAHsft- 
caufe  it  was  clogged  with  a  Charge  by  the  Abce*  ,  < 
ftor,  vh.  with  the  Payment  of  icofc  which  made 
an  Alteration  of  the  Eftate^  becaufe ihctitjook  it 
otherwife  than  the  Law  would  ha\le  gtven  it  |       ^ 
but  adjudged.  That  the  Paymem  of  the  Monejr 
mdde  no  Alteration  as  to  the  DeCbeot;  it  was  oik 
1^  a  Oiarge  in  Equity  u{X)n  the  Land,  and  that 
it  would  be  a  very  i^iaient  Gonflraaion  of  the 
Words,  to  make  the  Heir  a  Purchafer. 

See FeeSimpJe.    See Qtlpiii% Cafe. 

Defcription^  of  the  Things  devifed^ 

BT  the  Civil  Law  an  erroneous  Defcriptioo  of 
the  Bounds^  Limits^  Place^  or  Situation  of  the 
Lands  deviled,  doth  not  prejudice  the  Devi(e  it 
&lf,  To  as  the  Teftator  is  not  mifiaken  in  the  Lm4 
imfei. 

.'And  with  this  agrees  our  Common  Law,  ^ 
floay  be  feen  in  the  Inftances  following: 


Dffcription  of  pbe 

*  w 

.   f  1.)  In  OH  vrrcfiedui  Difmptifm  of  ibe  Tbii^  Js^ 
tifei. 
(2.)  In  m00ken  Defcristions  of  tb$  Vtrfm  to  whom 

(i.)  InM  errMe&ut  Difeription  of  tj)e  Thipg  U^ 
vifid^  as  to  the  Place  and  Efiati. 

In  E|e&ttent  the  Cafe  was,  that  the  Venda 

being  ftifed  in  Fee,  contraffei  with  T.  71  to  iel) 

his  Land  to  him,  but  no  Conveiance  was  made ; 

then  the  Vendee  fold  the  fame  Lands  to  V^.  R. 

1)efore  any  Aflurance  made  to  himfelf  ^  and  V".  A 

mptLiz.  devifed  the  Lands  in  thefe  Words,  viz.  Ibeqweatb 

^jyp       to  K.JL  my  Son  dS  mj  Lands^  which  I  porchafisd 

??*?.       of  TT.  when  in  Troth  they  were  not  puichaled 

Tjwnp-     ^  jj^  ^^  ^^^  ^^^  Contrafl  of  the  Vender, 

Oo^  eih.  for  r.r.  had  no  Afliirance  ^  and  adjudged  the  De* 

S2I.  riCe  was  good* 

I>ac7  /.  The  Teflator  deviled  all  the  Profits  of  his 

y^fi^  Bmles  and  Lands  lying  in  the  Bir^  of  JSiffiW ^  in 

f  Brownl  *  *^^  ^^^'  ^^^  Brook  Jlreet,  to  his  Wife  for 
131!°^"    Life  %  and  tiiere  was  no  foch  Parifi  as  BUling^  but 

the  Land  fupfw&dtobe  deviied,  laidin^rifjy- 
->  Jhreet  ^  adjudged,  that  the  Plrofits  of  that  Land  did 

pafs  by  this  Will. 

Chamber-       The  ncxt  erroncoiis  Dcfcriptinn  of  the  Thing 
lain  yerfits  wss  Anno  3  Car.  viz  A  Devife  of  an  Houfe  whcre- 
T"'n<^'^5      in  Sb^ry  NicboEs  dwelleth,  called  the  Whke  Swan  5 
era  ca,;    jViViofli  had  only  the  Ufe  of  the  Entry  and  three 
Jones  195.  Vpper  Rooms  ^  yet  adjudged,  that  the  whole 
iMtfi  Mfled  ^  for  the  Word  Houji  in  the  Begin- 
ning ott  he 'Sentence,  and  the  Conclnfion  by  the 
V^me  oi  the Jflnte  Swan,  inaft  extend  to  the  wbok 
Houfe.    If  it  had  not  l^en  named  by  the  put^ 
Mla¥  Name  of   the  White  Swan,  it  might  have 
been  otherwifi>  i  but  being  (b  called,  no  J^n  on 

f   inticnd 
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intend  that  the  W^bke  Sman  extended  only  fo  the 
Entry  and  Three  Room. 

So  a  Devife  ot  his  Cormr  lArfe  in  Andovir^  in  BUkt 
the  Tenure  of  Hitchcock,  when  in  Truth  it  was  ^^ 
not  in  the  Tenure  of  Hitchcock,  but  of  one  l^fin^  S^a-,^ 
hatHit(ieocl  was  Tenant  of  the Teftator's  Houfe  cracli: 
next  adjoining  to  the  Comer-Hoafe  i   adjudged^  447-    t 
That  the  Houfe  which  was  really  in  the  Tenure  J^  4*^- 
rf  Hkchcocl  did  not  pafs,  but  onljr  the  Cbrnir-^'** 
Mmfe  \  for  tho*  that  Houfe  was  not  m  the  Tenure  . 
Hieebccck,  yet  the  Devife  is  good,  becaufe  the 
Houfe  was  fufBdently  deicribed  before  by  the 
Mame^f  the  Cwfier-Hovfe^  and  the  Addition,  vbu 
in  the  Tenure  of  Hitchcockj  is  a  plain  Miftake^ 
ftbd  tho'  fidft,  'tis  but  Surplufage^  and  ihall  not 
vitiate  that  which  was  made  certain  befbit^ 

So  where  the  Tefbtor  had  two  Tenements^  a^nal 
called  the  Upper-Honfe  and  Lomer-Hoeife^  and  de»  yerfm 
vifed  all  his  Tenements  fer  Payment  of  his  Debts,  ^^^ 
until  his  Grandn>n  was  of  Age^  and  afterwards  he  ^^. 
devifed  Atl  lis  fnd  Tenements^  viz.  Two  PmrU  of 
dfo  Nether- Hodifey  for  nifing  200  2.  the  Rammider  to 
his  Grandfon  and  his  Heiis,  &c.  the  Queftion  was. 
Whether  the  vi%.  and  the  Claufe  which  fbllowed, 
did  reftrain  the  Devi(e  to  the  Nether^Houf^  or 
whether  the  Whole  was  devifed  to  the  Grandfon 
By  the  Words  All  bis  Jaid  Tenejmih  ?  and  adjudg- 
ed, that  thole  general  Words  oomturdiend  t& 
Whole^Bind  the  vi%.  is  only  dkefiive  how  But  ef 
it  fliall  go.       \ 

(^2,)  A  wrong  Defcription  of  the  Perfbn  to  whom 
the  E^te  ii  devifed,  doth  not  wtiate  the  WiM^  fi  as 
there  may  be  a  Certainty  what  Perfon  tho  Ts/atar  tth 

ffA  Devife  to  JT.B.  the  ehleft  Son  d[  RB.  ^j'^^fir 
althoii^h  his  i^ame  is  not  W.  B.  but  J.  B.  yet  the  f  Ylcoh 
Will  is  goc^,  becaufe  there  is  a  Certainty  of  the  jg^  ^^ 

9n€cxi^  Owen  p* 

But 


•'iio  Defcription  of  the  Perfony  &c. 

Brown        Bttt  if  there  are  feveral  DeHrriptions  of  one' 
225^       and  the  fame  Pprfon,  they  muft  all  meet  at  the 
Sd.  3o5.  Timeof  the  Will  executed,  or  the  Devife  is  void. 
Cra  ifiiz.     f.  A  Man  having  the  Manner  of  Jf^mners  and 
3^7*        the  Mannor  of  CburcbaUj  devifed  Jf^armrs  to  the 
Owen  24.  ^id^ft  Son  of  Richard  Fofter  in  Fee,  and  the  Man. 
nor  of  QmrchaU  to  Margery  Waters  for  life  \  laod 
if  (he  die,  any  of  Fofler  t  Children  then  living,* 
then  he  devifed  the  Mannor  of  CburcbaU  to  bbn  that 
JbaU  have  the  Mannor  of  JTarvers.    Richard  Parftm 
tad  two  Children,  Qeorge  and  John^  the  eldeft 
died  without  Iffue,  ^obn  JFofer  Cold  Jf^arnofs^  then 
Margery  died  ^  adjudged,  that  he  ihould  not  have 
the  Mannor  of  QmrcbaUj  for  there  were  two  De- 
Icriptions  of  the  Perfon  who  fliould  take  by  this 
Will,  viz  Richard  Fofter's  CbiU,  and  fuch  Child 
who  fiould  have  the  Mannor  of  Warners  at  the  Time 
of  the  Death  of  Mofgery,  and  both  thofe  Defcrip- 
lions  ought  to  meet  in  the  Perfon  at  the  Time  of 
the  Devne  executed,  which  could  not  be  in  this 
Cafe,  becaufe,  tho'  the  Peribn  was  Richard  Foftert 
Child,  yet  he  had  not  the  Mannor  of  Warners  at 
the  Time  of  the  Death  of  Margery^  for  h^  had 
fold  it  in  her  Life*time, 
Bon  yerfus     So  where  the  Teftator  had  IfTue  a  Son  and  a 
Smith,      Daughter,  and  he  devifed  his  Lands  to  his  Son  in 
cro.  Eiiz.  ^^y  .^  ^^  jf  ^^  jy^  without  Iflue,  that  it  fliould 

t  See  po.  remain  to  the  next  Heir  of  lis  iName :  The  Son  dy*d 
ftea  pi'ito  vithout  Iflue,  the  Daughter  was  then  marry  d  ^ 
^^*  and  adjudged,  that  the  next  Heir  Male  flialf 

have  it;  and  riot  the  Daughter  ^for  tho^  Ihe  was 
^  the  next  Heit^  (he  was  not  of  bis  Nama^  that  be-r 

ing  loft  by  her  Marriage. 
Jo! fon'#        The  like  Refolution  was  in  Jobfons  Cafe,  m% 
Ciyi,Cro.  the  Devife  was  to  a  cerfliin  Perfon  inTai^  Re* 
EI12.  576.  mainder  to  the  next  of  Kin  of  bis  Name,  aqd  the 

next  of  Kin  was  the  Brothtir  s  Daughter,  wh^  was 

marry'd  ^  but  it  was  held/  that  if  (he  ha4  bfen 

unmarry'd 


Defcription  of  the  Perfoff^  &c.  tzi 

iteiAianyd  at  the  Time  of  the  Death  of  tlie  Tc^ 
ilracor,  the  Devife  had  been  good  to  her,  tho'  (hci 
had  been  marry'd  at  the  Time  of  the  Death  of    . 
the  Tenant  in  Tail. 

Arifto  ^9  Car.  2.  The  Teftator  had  a  San  and  a  sreid 
Gp  and/on  both  named  Robert,  and  devifed  his  '^fi^ 
Lands  to  hn  Son  R(Aert  in  Fee  (who  dy'd  in  the  J^^^  ' 
Lifetime  of  his  Father;  who  had  alio  given  a  Riim^^oal 
LegHCy  by  the   Will   to  his  Grandfbn  Robert.  2Mod.jij* 
Afterwards  the  Teftator  new  publilh'd  his  Will,  tVciir.341 
and  declared  that  his  Intention  was,  that  Robert  ^^  'f  f • 
his  Grandfan  Ihould  take  by  his  Will  inftead  of  ^''•*^5- 
his  Father :  It  was  objeQed,  that  this  new  Publi* 
cation  of  the  Will  by  Parol,  could  not  alter  the 
Words  of  the  written  Will,  fo  as  to  put  a  nev^ 
Senfe  on  them  ^  for  Son  and  Qrandfon  are  diffe- 
rent Names  of  Appellation,  and  Hgnify  diftind 
Perlbns  $  beiides,  Lands  mnft  pafi  by  a  Will  in 
Writing,  and  Robert  the  Qrandfon  is  not  named  in 
the  written  Will  5  but  adjudged  by  three  Judges,  •  »*t  #fcii 
that  a  new  Pid^lication  is  equivalent  to  a  *  new  Wrl  ^^^  t&« 
ting  \  and  though  the  Qrandfon  is  not  within  the  w^d/in 
Words  of  the  Will,  yet  the  Word  Son  is  applica*  the  wrUtm 
ble  to  him,  for  he  is  a  Son  with  a  Diftindion  ^  ^^^^  ^« 
hat  Scroggs  contra.  ToZ*^U 

Afterwards  a  Writ  of  Error  was  brought  in  £12.  j^nJuf. 
^^oggs  being  then  Chief- Juftice  $  and  the  Judg*  arret  mitb 
ment  was  reverfed  againft  the  Opinion  of  Dolben^  V^  ^^^ 
viz.  That  no  Parol  Averment  can  carry  the  Lands  ^^5^"** 
to  one  Perlbn,  where,  by  the  Words  of  the  Will  tion  ^mw 
in  Writing,  'tis  plainly  devifed  to  another  ^  and  here  was  no 
that  in  this  Cafe,  the  Teftator  had  diftinguiflied  (^^^n^M 
in  the  very  Will  between  his  Son  and  Grandfon,  '."^'J^^**' 
and  that  the  new  Publication,  and  Parol  Decla-  j.  Amne^ 
ration,  would  not  make  the  Word  Qrandfon  en-  yerfut 

trcd  to  Son.  Ladding- 

As  fo  a  general  Defcription  of  the  Per f on,  ihi$  ^^^J^^  ^^ 
Cafe  happened,  vi%.  at  Devife  to  the  Wife  for  21^011.92'. 

Life,  poft«a28$. 


ttz  i)fpTip$i(m  of  the  P^foit^  &c; 

I^  ttid  after  her  DettJi,  to  hk  OiUrM  mp^ 

§fnii\  theft  are  gmerd  IToris^  but  yet  are  a  M* 

Cdent  Deicription  of  the  Perfem  who  (hall  take. 

Ttfrbr         Bot  a  Devife  to  his  Wife  for  Life,  and  aftcf^ 

^fi^      wabdt  $9fitmfwo,  where  the  Teffaitor  had  a  Son 

AaZTai!  ^^  Daughter  ^  this  was  held  to  be  void,  becauft 

*  ^    the  WofAlfwi  being  in  the  fingular  Number,  'tii 

vneertain  which  of  on  IfTue  he  meant,  either  hit 

800  or  Daoi^er.    But  Juftice  Croh  tells  os,  it 

fliall  go»  to  the  Son  as  moft  worthj  ^  and  witb 

ttVint  him  agreed  my  Lord  t  HoZ^,  who  Mfas  cf  Opinio 

^^*        that  the  Reicdution  in  Anderfon  was  a  Uttle  too 

•Owen  35     But  where  confix  de  BerfonJ,  the  ^  Devife  is  not 

vend,  as  a  Devife  to  a  Corporation,  though  sot  by 

the  incorporate  Mwie :  So  a  Devife  to  R.  B.  the 

diefi  Son  of  T.  B.  though  his  Name  is  W^.  is  good, 

becaofe  the  other  Words  make  a  Cufiicieiit  C^* 

tainty. 

CoWam        The  Teftator  had  a  Son,  and  a  Daughter  who 

'^fi^       had  IfGie  only  a  Daughter  *,  and  he  deyifed  that 

i^rSSo.  ^  Lands  fhould  defoend  to  U^.  his  Son  i  and  if 

Hob.  29/  ^  dy'd  whbout  Iffue  of  his  Body,  then  to^his  right 

I  Roll.      Hdrs  of  bis  Name^  equally  to  be  divided  Part  ui4 

^suIm^^*  Part  alike.    Qeorge  Cotpden  his  Brother  was  of 

Abf?4i5.  his  JVowe,  but  not  his  r^bt  ifWr  ^  the  Daughter  of 

Mitti.       his  Daughter  was  his  rqht  Heir^  but  not  6f  hb 

Name :  It  was  adjudged,  that  W.  had  an  Eftate 

Tail,  and  that  the  Will  was  vend  as  to  the  Rever* 

iion,  for  that  defcended  to  W.  who  dying  vrith- 

oat  Iffiie,  it  defcended  to  his  Daughter  ;  for  the 

Teftator  never  intended  Qsorge  (hould  have  it, 

becaufe  it  was  to  go  to  the  next  Heirs  of  his 

Name,  Birt  (wd  Part  alike. 


Vctaftofmt 


»*1 

Devaflavit. 

Sec  rmc'Covtft,    Sec  jwigfiutitu 

ADewtftavit  or  Wafte  in  an  Execatw  or  Ad« 
miniftrator,  is  when  he  doth  miiemploy 
the  Eftate  of  the  Deceaied,  and  mifbehave  him- 
felf  in  the  managing  thereof,  againft  the  Tmft 
lepoled  in  him  ^  and  this  he  may  do  in  fevecal 
ReTpcds; 

(i.)  Jf.  Ifien  be  payeth  Ligaoet  b^ore  Ddfts^  and 
bcAbmit  fufoMt  top(^bctb. 

(2.)  Wbtn  be  iotb  not  pay  Debts  in  Orier^  iriz. 
Aofi  iftm  Smpie-QMraS  befere  Debts  on  Bond  mt 
jfBdgwentm 

(^^  When  be  tekafes  a  Debt  ^  Dity  kfere  he 
hath  receiveiit,  aran  ASien  by  wbich  be  might  bene 
fecnvertul  it 

(4.)  JHfen  he  frMiuhntly  fitts  the  Qoois  at  am 
miier  Vdhe. 

All  thefe,  and  fuch  like,  are  Wafte  in  tht  Eze- 
CQtoiv  ^od  ^^^^  make  him  chargeable  de  Bams 
Ptopriis^  but  not  the  one  for  the  A£t  of  another  •snOe 
Executor,  neither  is  an  Executor  of  fuch  Waftuig  stdtnt^ 
Executor  chargeable  for  his  '^  Wafte.  Ctr*  x. 

But  in  all  thefe  Cafes,  if  the  Executor  is  fued, 
and  he  pleaded  plene  aimmflramt  generally,  or  if 
he  plead  Specially,  that  ne  hath  no  more  but 
to  Ikti^  fiich  a  Judgment,  and  the  ^ue  is  found 
againft  him :  The  fim  Judgment  muft  be  de  Bofik 
Teftaiorkj  and  the  Ft  Fa  muft  be  to  levy  the 
Debt  on  his  Goods  in  the  Hbnds  of  the  Executor^ 
and  the  Cofts  de  B<ms  Propriis  \  and  upon  the  Re- 
turn of  the  l^eri£a  Special  Execution  doth  iflue 

to 


zZA  Devaftavit. 

to  levy  the  Money  de  BtmU  lefiatms ;  and  if  lie 
hath  wafted  the  Goods,  then  de  Boms  ProprSu 
£^tef  It  hath  been  a  Queftion,  Whether  'tis  a  Deva» 

-mt/mi       ftavit  to  pay  JJgacies^  without  taking  Security  of 
Lambert,   (he  Legatees  to  repajr  it,  in  Cafe  any  contingoit 
iSci'^.   Covenants  of  the  Teftator  fliould  beafterwwdi 
3!  a  ^ '^    hrdcen  ^  becaufe  Legacies  are  meer  Gratuities 
and  no  Duties,  nor  recoverable  at  Common-Law^ 
but  in  the  Spiritual  Court  ^  it  was  agreed  on  all 
{lands,  if  the  Covenants  had  been  broken  befoie 
the  Payment  of  the  Legacies,  it  had  been  a  De- 
5eeWooa-  vafiovit ,  but  a  Covenant  is  no  Duty  'till  'tis  bro- 
cock  vcr-   ken,  and  'tis  reding  in  Contingency,  whether  it 
fw  Herne,  ujgy  |^  broken  or  not  ^  it  (hail  be  prefumed  that 
^^^^'^^*"  it  will  not  •,  and  then  this  Incbnveniency  will 
fi)lIow,  that  it  will  obftrudt  Che  Perf onnance  tk 
the  Will  $  for  'tis  a  certain  and  prefent  Mifchie( 
not  to  pay  Legacies  when  due  i  knd  if  an  £zeca- 
tor  ihould  be  bound  to  wait  for  a  Breach  of  a 
Covenant  which  may  never  happen,  he  may  con- 
tinue in  Sufpenfe  tor  ever  \  arid  by  this  Means 
the  Children  may  have  no  Ptovifion  or  K&inte* 
nance. 

(2.)  To  pay  Debts  inverfo  ordine  mil  be  a  Deva- 

ftavit  •,  rphkh  fee  in  Titkj  Debts  which  are  firft  to 

be  paid. 

But  if  two  Creditors  fue  an.Ezecutbr,  he  msLj 

Seirfe*t      confefs  judgment  to  which  he  will  iirft^  and  fa 

Caffy        Pleafure  his  Friend,  if  he  do  it  without  Fraudi 

Moor  678.  Y^^  jf  jjg  y  fy^  Qjj  g  Bond,  and  he  will  pay  ano-. 

ther  Bond  without  Suit,  'tis  a  Devaficmt.     / 

(^.)  When  an  Executor  releafes  a  Debti  or  Duty 
before  he  hath  received  it,  'tis  a  DewsfiaiSt  ^  and 
it  hath  formerly  been  held.  That  if  diejre  .was  a 
Fits.  91.  Bond  of  200 i.  given  to  the  Teftiator  for  Payment 
of  foc/  and  att^  the  Bond  is  forfeited;  and  th^ 
.Executor  upon  Payment  of  ^Principal  aadldterefl: 
releafes  the  Penalty,  this  is  a  Devafiavity  for  fo 

much 


\ 


tnydi  ar  the  dPienal  Suj^wampjupted  tinto,  acf^> 
tban  the  Executor  reosiv^d.^.^  contrajry  to^  t$is  f  Knire^ 
Opinion  of  Croke^  whofe  Realon  Was,  bec^^th^i^"  "^fi^ 
Executor  had  done  not^ing^  but  what.l^er.Xayr  crt/ari-:^ 
would  have  jcompeUed.  ,.  i  ^ ..  490I 

.  An . Adminiiirator  dvtflffte . mhare  stcft^ri^i gn  Kit ti<y*t 
Infant  fxecujtpr  pofTefT^d  hunfelf  of  the  T^atw  s  Cf/«, 
(Joods^  the  Executor  when  he  came  of^.Ag?  jft-p^^^*** 
leafed  linto  the  Adminiftrator  all  pejnands  ^^ jpq^  jCnivetoa 
though  the  Goo^s  never  came  to  the  Poife^iipn  of  >fr/JM.  .   * 
the  Executor,  y? t  the  Releafe  iaa  Ue^afiavji.   ^.^  f-tttoau 
,  (4,)  SeUing  fiie  T0,at9rji  Q(^i{  at  ^n  wider  Fatiu^:^^^ 
makes  a  De^u^flavit^  if.it ^dow?  in  a,irau4»&9t.     ,,.,^1 
Way  \ ^  h\\t  if  he ;  fellj  them  under  VaW  whpri^* 
more  ceuld.  v^t  co^vewotl]^  |^e.^ad^^;tfOr^jf  jiti^it  3  Leon 
infant  fells,  at  an  uocict'^^Isji^  'tis  poiWaftei  »45- 
neither.ftaU  .the  Sale ,ot  Wie  $Jie^^^      ^jjpi^Cjp 
Value,^when  ^e  hath  the:0op3V  ib  Jp3^JfP«^ip., 
any  wife  afFcilthe  Executpn  \.     v  ^^^  u^^  .  r  > 

Having.  fteWed;w|iaf'>a^^ 
/tfw>,  I Ihallm  th?  nHc{;,P,l^tf,xneftjj(Jft  f^^^ 

,  ri«.  Devaitavit  of  his.^yift.^^r       :   ^u^i  h  .\' 

.  (v)\]ff  an  Bmntcr  jko)  ap£t  on  at^  wni^  *Mr^%" 
.ttras'^ne.  fi^'  ^e  Time  it  waS;  paid.,  tho^  ti^'t?^       i- V  ^ 
tor  had  given  Judgment  for  Pertorn^nce  fll^^^ft    •';  ;     ^ 
,  yenpnts,  and  none  of  thepfi  brpken  atjh^  'figift  '       '^  ^ 
jis  hot  ztim^amt^r     -     ,    . , ;      -,^    .  ? 
;     NeitTier  is  it  a  Uetajmt  to  pay  a  Deft  tigqn  tyLoA.t'ji 
,SmplevContraa  befi3i^  a  Debt  on  a  Botidv  iCihe  |lFtvax5 
j^txeCtt^or  W ;  no  ^iVot^  of  ^jhe  Bond  •,  .Which  Ab- 
;  tic^  ma^  regularly,  be  ij  ASian  ^ioiS^  i^l  .not 
nwund-to  tedce  NgtiQe-pf  ^t  h^aifeU;-  no.  nori>t  a 
•  Q,  Jndimjct 


I 


\ 


2l<$-  DfctsJtevitJ 


p^mnl  or  ftkori'mith  ihs  Hgiilcift  Be  t^Mir, 

~         bettoie  he  is  not  jpri^  tp  A&s  Soiit  citfatf '  hy  bt 

tgaibfthiai.  '         '  , 

BoU  3(6f.     If  an-Ekecntor  is  tnaAe  for  «  eertaki  Tiitiej  and^ 

•    after  4hat  Time  i^  ez^red,  anotlrer  ii  appointed 

by  the  Will.      If  the  ficft  Eieaitoif  waije  the 

&)6d«,  tbe  (eeond  (hall  be.ehaiseable  thotagh  h« 

h^h^ciie  no  Wafte,  becaufe  ne  may  have  air 

ASSOa  againfl:  the  oth^  who  did  Waile. 

40  Ei»fc       -The^^n  was  indebft^  to  W.  R.  in  roo  f.  fcp 

g<•"*"^Muftet8,  who  loofc>  Del^htwe  Rir  the  Money, 

S**    i^'t)ie  Na*c  oF  T.  r^  *jd  aftenlira*d«  made  an 

Levtfon.   ElKCatdr,  and  Oylft.    TheEiecutoi'proertf'dr.f. 

tb  teteaft^  and  fiirrender  the  Debeiitt;ne  (0  the 

'■       -^Qtieeh^' and*tot>k-a,h$wone  in  hk*  own  yame:- 

■^    Adjudg'd  j'  ho  t)evaf[<»it  in  the  Executor :  But  if 

^  heeil  otherwift, '  if  tfie  Debenture  had  beea 

fbksh  ih  the  Name  of  the  Teftator  himfelf. 

(2  J  The  Hpfl>awi  Jhall  he  chttrgei  Tffib  a  Deoafite- 
tkr^bkPife  dwii^  ier  V^idovhood,  or  af  any  Tim 
dBttilHtk;  nt  maf  he-feffH-in-ifii  ikjtames  foUomi^. 
<?f6.  Car.  /.  A  Widow  who_was;9n  Exeeutrix.^  W^^od  the 
ftg.  Good  J  ^  in  her  Wljib«i^d^  a^d  ^fftii^Ji^^^s  tt^- 
ffA  ^-m  Hoftai^Jnd  Wife  Ml  Wi^sctged  j 
and  if  the  Hnfiaudlkd^vmed  the06t)^aft&  he 
ftUff  thatfj^d  her  y  ^^'WBetaflavit  ih  the  Wife, 
for  it  was  her  FoUy^  ^riiy  TtRh  a  IlS^n  vkndm 


fw^Caie,  .if  there  is  a  Judgment  obtained,  asainft 

*VrtH     tWm,  thi Bi^vivbrimH  lie  charged  aioA^.^be- 

**'>'••.     eatife  hf  the  Judgment  tl^^  ihtxkc  of  ifie  JDlgit  6 

zsT^zf  ^^'^^^  ^-"Bot ¥  there  is  flo  Tudginerft^d^^ittft 

'"•  ««cm  m  tht  Life:  timr  of  the  Wif*;  «^  tU^ol^ 

band  farvives  her;  the  Hufl)anti WH  6t)f:Kfe  cb*i- 

So  if  the Teftator -deleft'  a  Term  ^Tidfre  ta 


mJ^IkS  »n*»  and- inake  his  ^He  Eiectrtrix  jihc  inatrtft 

pwn  ytf.*  *^*i«J.  and^heif  Hufliiand  Stook  a  ne^X«tfi?^f '^ 

'Lefiof :. Itwas adjudged^Ittiat  this- -iSx^toce ef 

-   •  *~  -  -i^  fhe 


ibe  tfw :  l^^f%  Mra$  a  Surrender:  of  tbe  old  one^         . , 
ftod  a  Denajicmt  in  the  Hufband.  V  V. 

And  that  thei  Hufband  (hall  be  charged  ^th  sl 
Devafiavit  made  by  bis  Wife,  i&up.&li,  this  Ca&; . 
happened,  in  which  are  ail  the  Proceedings  againi!!: 
theoi/tioth^     .. 

Jf.  E)ebr  agaiBftHqfband;  and  Wife  as  Admim-  Xnfght 
ftratrix  to  her  firft  Hnfliand/smd  Judgment  againft  *^/«*    ' 
them,  and  upon  a  ff  Fa\  to  hive  Execution  rfe  ^I'Sfb 
Bonis  Inkfiati,  %ht  Shen^F  retiorned  nulla  Bona  pf  ^j.   t » 
the  faid  Int^ftate^  andupn  a  Snggeilion  that  Roil.  A\i^^ 
they  h^d  wafted  their  Goods,  the  Plaintiff  broi^bt  5^3^*  ^^  , 
anothcf  fii!  fa  againft  the  Hufband  and  Wife, 
with  a  Claufe  in  the  Writ,  jf  jSW  confiart  patent 
p^  Inquifkimem  that  they  bad  wafted  ^  then  that 
the  Sheriff  San  Ficmt  the  Defendants  (o  ibe^ 
Caufe :  why  the,  £z.ecutiob  fhould  not  be  if  jBomm 
Proprns^  as  th^  ufual  Courleis,  and  thistis  caU<4  >, 

a  Scire 'jTwi  Inquiry.    The  Sheriff  returned.  That         /, 
the  Jury  found  the  Wife  had  ioo|.  of  tbe  Inte* 
ftatetr  <Sood%  whidi  Ihe  had  wafted  iti  ber.Wi- 
dowhobd^r  and  that  the  Hufband  had  not  .w^f^ed  ": 

any,  (flfi:4^ajiavirunt,  accqrding  to  the  Writ,  . 
they  pray^  the  Difcretion  of  the  Court  v  arid 
upcm  this  Special  Return,  the  Court  awarded  Exe- 
cution 4e  Bofiu  Prapriis  of  the  Hufband  and  ^i&y 
becaufe  he  is  to  be  charged  for  the  Wafte  donebiy 
his  Wife.  \  _ 

But  where  Debt  on  a  ^ond  was  brought  a^ihjl:  Mtfcf 
Bofband  and  Wife  as  Executors,  and  the  Plaintiff  *^/*f 
.declar<s4  updn  ti  Devafiapt  by  them  ^  but  t^iQJn  i^^^^hJ^ 
Demurrer  to  the  Declaration  the  Defehdan|:  had      '      * 
Judgment,  becaufe  ^  Feme  Ctrvert  amnot  wafte  the  . 
Go^s  during  Coverture,  though  the  Wafte  of  Hef 
Hufband  fh^ll  charge  her  if  ftie  ftitvive  v  loBt    ^       i 
I  then  it  muft  be  upon  a  ^dgment  obtained  ^dnft 
-him,  and  qot  00  «  £0^  oil  a  bare  Sugg^eftion  of 


Vi%  Dcvaftavifc. 

i9H.6.^S.-'(}.i  TbeoiiSoiks  tejlus,  That  ifjiijfgmtntU  M 

See  X  Leon  ^^^f^^  an  Executpr  •,  aiii  if  vpon  a  Fi*  Fa'  to  bam 

mi  fiT.  i'^^^Mf^  ^^  .Boni!f'Teftatoris,  rfc  Sherif  returns 

s.c! Moor  that  WelExecvttait  bjxd  Jold  the  Goods,  mi  cmvertii 

235.  s.  c.'tfce  Mon$j  to  hk  twh'Ufeyd  Scire  Fieri  Inquiry 

Th^^      /aJ/  ifpe  agflivjl  him,  tg  pew  Caufe  why  the  Plaintif 

cw^'"t  JJould  not  have  E^ptiidp  de  Bonis  Propriis. 

CrofTi^an  '  "^fitt  Law  IS  thelmxieif  the  Sheriff  refum  nalk 

iii/R9ad'i;B^i''3pon  the  i^r^fai^X  but  if  the  Judgment  % 

^'> :  "    ^4^ '^giinft  ain  Ifxecutbf  upon  a  Demiih'er^  the 

*  ♦(Trapiiz. 'Sheriff  b         return  ra/fa  Bowi,  but  a-^D«;(i/?tftw», 

«oa*V^    'becaxjfe        had  ohailgH  himfelf  witfi'the  Goods 

'l^iy'nisdWn  Pka,  wz.  bv  his  Demurreir  he  hath 

\6iiWeA  that  :hA  Aad'Goods,  &c^       ^      ' 

"  '^"  AHd  tliough  upon  af  Judgment  ^iftft-  an  Tixd- 

^m6r|4he  ufiial  E^eeoitiop  is  a  frf^(i'  ?0  BonisTe^ 


>er/i«     ^-^5  T^rh  Exectdoris,  ^s  Well  as'^Sn-  Etebmiott  ie 

That 

on:i88.    jjfgj^^  ^^;ijiwz/^rOTffis^6od;  becaiife 

IFitchct   only,  to  make  th^ll  l3fefendant  anfwttji  aifd  t!wt 

y^rfiis       if  ivrbtrld  be  dangerous 'to  i^\ta^'neii'DtvaftinJiit: 

ZiktsS^"^^^,^^'^  beft  PTea  is.  to  Yet  forth,  that  mlla  Bbna 

devehermt  ad  mamis^  ^'t:  with  which^h€  CDuTdia- 

tisfy  the  Debt  imct  JihtBcire  Facias  brought;*    *  i 

"  .     But  now  the  Courfe  of  thefe  old  Proceedings  is 

f    '  altei^d,'  for  Debt  will  Re'  agatnft  an  Fxeciitor  id 

-;..      . .     xM  Debet' &  D^m/ft,  -ivhere  there  is  a  Judgnum 

againft  his  Tcftator,' \iipon  a  bare  Suggeftiim  thit 

he  |iad  ivaffed  the  Goods ;  and  fo  if  wasadjudgeJ, 

icotty  ;  Jinno  1 6  Car.  1.  \n  the  Cafe  of  f  C-qref  ind  JK*, 

'^''•A'      .it^bieh'was  the  firft  Aaiori  of  that  Natut^.     And 

Jillv"'    -my  Card  Hah$.  who  was  then  of'  CduHcil  witli 

ISloI'f^fe  Plalmiff^faidv  he  Jted'^bfetter'Sitcc^efs  in  It 

|han  he  expedled  :  for  he  relied  upGteFi^4j«*^oM 

^^-^^^'^  ^'i->  Books 


held  this  to  b^e  a  fpeedier  AVgiy  than  th^i^^the  vfgrr , 
mer  *CQurfe  x)f  a  Sdire^^ierkluqmj.  w^th^tii   ,:  -  •  i 
had  no -manner  "of  tlnqony^ieflcy.ij)  k  v.Cor  thp^l        .   .*> 
Plaintiff  ihiil^.  pxov^  jevAry  fm.  Q.f  hi^  Dec^i;a^, 
tion  upon  the  Trial  of  the  Iflue,,  \\  ./  r* 

About  two  Tears  afterwajrd^,  the  like  ^^AiogLJ^md  -wr 
of  Debt  was  brought  againft  aQ  Adminiftra^,  /*•  *^*»- 
thej:e  being  a  j^wifeiwwt  hrft.ha^  againtt  the.,Inte^j^JJJ^^;^ 
ftare,  and ^judged  good  upon  the  bare  fugge^ing  . 
a  "^  Devaftavit  ^  hut  that  it  wou^d  not  lie  withmij^^*  Wh^^-  • 
^  Judgment  had  againft:  the  ^Qtcfl:atie/6i$  both  j^y-^'r/z'/.-s 
together  made  the  Adion.    -  .:  \  ^^   ^ -ntS^iyr.- 

Therefore,  where  the  kk^  Afciion  was  bronght  s.  p.  ..  t  i' 
againft  an  t  Executor,  upop  ^  Bond  of  the  Tefta-  s^nd*  niS.  \ 
tor,  without  a  Judgment  againft  him  •,  and .  upon  t.B««.  --•--^ 
the  like  Suggeftion  it  was  held  that  it  wpuld  V^ot  f^{hc«* 
Ue,  but  that  .the  Plaintiff  muft  fet  forth  a  Jtidg-  i  vcnt? 
mcnt  obtained  either  againft  the  Teftator,  or  ^hciS'y?  3a»- 
Ei;ecutor  himfelf,  4^^  Bom  T^Jfqtoris-^  ^i^d.  theiT,>^^-^°9- 
upon  y/li  i£ri&(?t  pkaded^  he  muft  prove  an  adual 
Rafting,  otherwife  h^t  will  b$  lionfqit.         . 
'  In  a  Jap.  Tears  afterwards  fome  Attempts  were  mt^de.^ 
to  eKtpd  thn  ASion  a  little  farther ^  and  tkfit ;  jfias, 
againfi  an  Executor  of  an  Bxecntor. . 
•  ^  An  Executor  wafted  the  .G<)ods\of  his  Tefta.  Brown 
tor  and  died,  leaving  Affets,  an^  makjing  th^/^^fi^f 
Pefendant  his  Executor,againft  whom  the  |  AiHqp,  ^j^*^"^^^^ 
was  brought  upon  the  likeSnggeftion^  but  my  gPbai" 
Lord  Halts  would  Dot  {uffer  it  *,  and  there&^e  h^^tXir.  Exe- 
adjudged,  tliat  fucb  Executpr;  was  not  chargeable,  ^^^^^  ^f 
becauie  it  was  a  peribnal  7#rt  .ip  the  firft  Execu-,^**^"^^* 
tor,  which  died  with  hintj.    \i  : 
i  ^Bu»  where  the'  firft  EKcutor  poffeflis  himfelf^ftry  w- 
•f  Gdods  fwng/wZ/j^,  as  Execvfor  de  fan  Tort,  and{^f;y"» 
then  waftes  the  fame,  and  dies,  leaving  Affets;^  it        '    '' 
was  theOpiiu6n  of  the  Chief 'Baron  TS«7/^r,  that 
his  ExecuttK  IhaU  be  chatgeablej^  licc&vifc  his  Tp-^ 
sr!  '      *        Q.  5  ftatot 


i^o  Detaftavit.' 

fhtot  dime  wxtmgfollj  by  the  Qoods  i  mi  them* 

fore  the  Wafting  Ihall  riot  die  with  his  Perfiiiu 

^o  Car.  X.    •  This  was  a  Tittlcf  before  the  Statute  jo  Csr,  2. 

«>•  7-      bjr  which  it  was  enafted,  Tfert  1/  an  Exeeviar  d» 

fon  Tort,  wciPes  the  Qoodi^  and  dies^  bu  ExecnUt 

fiall,  be  UabU  in  ib^  fame  Matimr  as  bis  Te^atm 

'^  '         poM  have  been  if  be  had  been  living. ' 

But  the  Lord  Chief  Barbns  Opinion  wnscohr 
trary  to  my  Lord  HaUs  in  BPovn  and  CoUiers  Cafe, 
and  contrary  to  the  Jddgnneot  of  all  the  Barons 
♦  jXcott   of  the  Exchequer  in  ^  Sir  Brian  IWri's  Cafe. 
**^  Mofl:  of  the  Cafes  before-mentioned,  ^ck  cited 

t«8uoa    by  the  Council  in  t  B'aron  ^iid  BerUefs  Gate, 
>*rfm  /     which  was  an  Adion  of  Debt  brought  mainft 
f^^^r, «  Hufband  and  Wife,  as  Eatecutrit  df  her  toimer 
^"^^^7^  Hufband,  fetting  forth,  that  the  Plaintiff  had  ob- 
,:r        tafn^d  a  Judgment  againf^  them,  which  was  not 
fatisfy'd  $  that  the  Wife  died,  and  that  Execoiiaii 
was  awarded  againft  the'His^nd  alone,  who  for- 
vived  •,  that  after  the  Death  of  theTc^ator,  fe- 
deral of  his  Goods,-  to  the  Value  of  the  Deb^  m 
Queftion,  came  to  the  Pdfleffion  of  the  Ha^MUid 
sirid  Wife  fas  Executrix,  which  faid  Goods  the  Huf^ 
band  in  'vjim  fiam  proprinm  cbnvertit  &  MpafiA, 
Upon  a  Demurrer  to  his  Declaration,  theQueftim 
was.  Whether  the  ASion  did  lie,  or  not,  agaiofl 
xhtthfiomd  ?  And  the  Court  inclined  diat  it  did 
not,  there  being  only  a  bare  Sdggefticm  of  Wafte  \ 
for  if  a  Dewftavit  had  been  a&ually  retamed  hj 
the  Sheriff,  and  a  Scire  Fieri  hpiiij  had  heea 
brought,  and  the  Wife  had  died  b^fbre  Jn^ousel 
obtained  upon  that  Writ,  Jset  Htiibaiyi  nunM 
not  be  chargeable  a  fortiori^  wliere  no  Ketorn  h 
made,  but  onl v  a  bareA^v^rment  ol  Wafle,  vhsd 
^  is  a  Perfonal  Tert  in  the  Wife  Hput^  and  im 

with  hen 

They  all  agreed,   it  was  vary  hari  thait  die 
Debts  of  tl^  Tellator  fbobld  be  tmpaad,  becaufii 

i^  .  :'!         ;    ^   ..;  I    die 


(i'.)  M^ipl>it' Wwii tinSsani ether  jJerStamifits 
ptajf  pafsh  pew  W  5*f*  »<*•  .....  >^  !  il  •  . ; 


(3 


.J  Pliat'fhattefs  wi(j^  pahly  d  l)fvlfe.]    ; 
.)  i^iait  Depifes ar$vozd amjrauhlent^    V*    ' 


^  Husband  }ia4  tbej^ood  Foit«i)e,  (a^  ^^^"^, 
called)  to  bury  his  Vk^ifc  5  and  therefore  Scijeaht* 
^Leyi$a%'  deflred^  That  iince  .  the  Coart  feeqief 
willing  to  relieve  the  Plaintiff  if  thef  could  ^  ana 
that,  fiiKje  heniight  have  a  proper  Remedy  ipr 
.C&^irr;^jf,^  that  he  nugbt  aijgue  for  the  Plaintiff 
the  %uity  of  the  statute  30  Car.  2.  Whkh  was 
grantkl  ^  but  ^bje  he  jii^pued  |t,  the  pefendar^ 
'^ed'.     '  _  /'  "  *     ^ 

Bevifi. 

Al^tJ!ij(i  is  tbat  Aft  by.wh>^  ^  Tcftatqr,  jgivet 
or  braucaths  his  Lands  or  Goods  by  his  la^ 
cWiU  in  .Writiqg.       /    : 

Tb^.^Vjrd  lyjepiit  if  MpUcaUe  to  L<V^  ai\d 
jBtfgttf<itj&Tto  .Goods  \  b^j^  I  £i|d,  thofe  ^Words  arie 
prowifi^o^y  i^^^^  And  fiwe^,t^^ 
;wiil  hay?  xt^  that  the.Wwd -pi^ilj/^  is  de^ivep  Vof^ 
the  Fren(lfi\  Ikvijer^  or  r»thier4^oii)i  thtLatin^  |^r 
tvife,  WW  to,4^ide».  jprfXorjt  w^^  it 

nxfiy  r^^ipire  afl^irah^^^  to  P^,:tKi3^^^ 
Sot  tl^^r^ui^auy  ^vidediato;n}oret]^arf|s;t]^aj^ 


But  jpjrft:^:  as  to  a  Devife  of  L^nds^  Upon  the  Finch  w- 
Statute  gi  H6.  vh-  the  Tejgiator  cannot  dctife /«* Tracr, 
fftqre  than  two  Parts  in  three  of  Capite  Lands  5  3L«o«*«^ 


ias  for  Ipftance,'  The  Father  being  feifed  of  a 
r  held  In  Capite,  and  of  otneir  Lands  in 


/ 


Mannor 


Socag^  l^i^de  a  Feofment  thereof  to  the  Ufe  of 
limfefii  and  his  Wife,  and  their  ^f^^^  ^t  wa? 
^<^  that  this  Mannor  came  to  tftoprts  of  all 


a^      "^      t^^ 


Mtt^i^ thzt  the'T&ofhajl  ^t  thcffittic  .of 
the. tti;|lixig  tjie  J^eofm'fents.ancl  iHat  afte^ard$' 
li^Jevj^i^  tHe  Soc^g^  L^pds  to  his'Wife^pi!  Life, 
y«haipw^  over  •,  a^judge^,  that  this'Devile  if^ak 
vJpRl^Fi^^^  Statute.     ,..        :  ,     , 

Jernegtn      r|o*wncy^*  a  Tenapt^^      Capite  was' fei^ci -of 

li°' Cro."  Tail,'ahd"devifed  all  his  Manners  to  WrR.  luul 
Elk  085.  died  \  adjudged,  this  was  good  for  the  two  Man- 
nors  which  he  had  in  Ft'e;  and  void  for  the  ^d. 
It  bqtk  bj^etL  adjud^d  thqt,  havdy  will  ,mfi  pj  iht 

♦  Keny  i)^ife'^of]kefk5  5  as '  for  Iflftance, '  the^^TTcftator 
yerfus  bdtigfTeiftd  in  Fee 'rf 'Iferid^  anij  TepcuicntSi 
DcrFick,  n^adcra  Lcafe  thereof  for  Ye^s  rendringRcnt: 
f^llo:  ahciifterwariis  he  (fev^d^in^  th^fe  W6^,  vi^ 

Ai  confcerning  the' Il^pbfrttdn  of  all 'n^'tekis  tmi 

Jetiepeiiis^  I  bequeath  thief  kents  of  H  to  ihY  Wife 

foi;Lif^,'jlemaindferinTail,  6?^.  aajtrfgcd,  ttert 

tfte  ta^  jpaflelb^'the  Worf  Rents. 

Gawea      '^^  rB^ut  U^.a  Rent  5iitani^d  td^Man  aftd  bis  Keirs, 

yerfui       W^g^^^^^  i'?/^  ofmlher]  thc  Grantee  cannot  dc- 

Ranter,     vJfe thf^ J?(?wt ttthet  at CommbnLaw,  or ^ the 

EiT2.s©4:  Statute  of  Will3,„wJ[iic}v  requires  that  theTcfta- 

Moor625.  tor  muft  beTeifOTwari  tllate  in  f^&«^ 

jjj^  jf he  JRevife  good  -,  ^tip  *rpe,  iji  f his  jCafe  he 

had  a  Fee  defcen^pli^  ip. hfs  H^irs  daririgthe 

Life  of  another  ^  and  this  wfi's  not  an  abfblute  Fee* 

and  at  tHVeftbutAn^Hate  p>r  a»(^^^^       to  which 

the  Statute  doth  not  extend:  "     •  *'      ' 

^  .        -  v'^fAMan  hath^Lands;jjnF|e,.and  i^lilcewife 

Kofe  >er-    pofftflcd  of  a  Temi,  for  YTeais  of  5&ther  Lands  \ 

ijaBmUr,  ^^  j^  ^i,e  fame^ill  de^vifeth  all  %%tmismi 

aja.         Tmwewtj  genefaljy,  the  Term  of  .te^f«  <3oth  noi 

*  Stiles  Jpaft,  becajaft/ there  are  other.^Lahd?  ,tQ  &tjs^ 
:^79-         Cie.Woj;d6.bf  the  Will.,  '     :         .;.'\;  /    ;;. 

-  So /where  the;  Teftatof  was  fcifed  kti  Feo  pf  a 
Portion  ofTtths  in  Holford\  ana  i^iavingjio  Latids 


or ,  other  fWldif aniems  .'there,  'M  8fe^d  All  ■  Wi 
''  '     .    .   ;  ..       ^r-^  :  FeeSimpU 


I^evife  of  LahdSy  by  »kat  Words^  &Ci       I J  j 

FeeSimfU  Lattds  wberefoevir  to  Ui  Brother  and  Idi 
Heirsi  adjudged,  That  the  Tjftidi  pafled  by  tha 
Word  Lands,  for  though  the^.  are  coUateial  aad 
diftif)^,  and  ariflng  out  of  the  Land,  yet  la 
Wills  the  Propriety  gnd  aptnefs  of  Words  are  not 
fb  much  to  be  toniidered,  as  the  Iittentioii  of  the 
Teftator,  who  in  this  Cafe  did  intend  that  he  ha^ 
Come  Fee-Simple  Eftate  in  Hciford^  bccanie  he 
had  notMng  there  which  could  iuppbr  the'Woord^ 
of  his  Will,  beiides  the  Fee-Simple  ox  this  P^rtioir 

Whejre  the .  Tcftator  was  never  iVized,  but  had.  Davfe 
dnly  ah  equitable  Right  to  Lauds,  they  will  palrW^ 
by  HDevife  of  bk  lands,  as  if  he  aereed  for  tl^f  ^hl**^ 
Purchaie  of  Copyhold  .Land  \  ana  purfoant  tg'^^  ^ 
thl^t  Agreement  they  are  furr^ndred  out  of  tllburr 
to  his^  Ufe,  and  he  die  be&re  Admittance,  ha- 
ying JTrn  ins4^  hif(  Will,  arid  devifeid  all  hisCopyr^ 
hold  Lapds  to  R.  B.  aftef*  bis  PeatJi.    ti  was  (ie-' 
creed  that  the  Lands  fhall  pals,  becaufe  the^T^V 
iiator  had  an  Equity  to*  recover  them,  and  dusr 
Yehdor  flood  feized  for  him  till  a  legal  Convey- 
ance  could  be  made* 

m 

^<V(/f^  of  Coods^  hj  IrM  V^ords  and  hjwbom. 

^j,..u^a  ^^  rOinnbt  devife  the  Goods  whidi 
4dmmfiratar,^  :  h^  jiath  ai' Admiaiftrator.  .    - 

Which  thb  Teftator  had  for  a  Term 

of  Tears.  \tA  if  an  Incumbent  P/jjcliiii 
J     purchafe  an  Advowfon  in  Fee,  ^f^. 
uidvowfon,      s     and  devifeth  that  his  Executor  2CWU371J 

'     Ihall  prefent  to  it  after  his  tkh 
ceafe,  and  giveth  Inheritknc6 
to  another,  'tis  good. 
Apprentices.  .  *    . 

^    .  t  •    '      J  The  next  Avoidance  in  Right  of 
Avoidance,     ^    the  Wife,  dpth  not  pafs. 

^-  '    '^    -      ^'     -    '    '-^      ^''  '-'  •'  Bedding. 


^ 

m 


f:. 


\ 


*l 


»«# 


1.'  «t     '  > 


(••»-t 


-'^ 


i 

0&flaSp 


•*••  rt- 


1^  t^  civil  Lay,  the  De^^  ^  ^» 

. .  thV^ia  mentioned  dofli  pais  i^ 

,  *  "but'  t^ofc  mt^e  tQ^t^^^'VV'^ire  i/i^ 

fok^JSio  not  ^^C$.    ' 


»♦    r-*^ 


.> 


•  ■»  • 


") 


'  his  own  AJf  n^  ^q4  ^oX  m  Right 


k    I 


J.: 


•1 


Coperceiters 
0^d  Tenavts 

ip  Common, 


pll^  ^ityife  jk^dr  Share,  &  vggj 


'i      .      . 


rTenaj^ts  it.ptimtaon  ^  yW' « 
liaf^  QfiUn^sto  Goods  U.m^ 
4  .   ti^T}ir6^' Habendum^  't%e  txi^ 

J     'Moiety  tp  ^^  othtr,  each,  qiafp 


Copp6rs^ 


Corfty 


d^vife  hfs  Moiety, 
Not  faftned  to  the  Freehold: 

I^n.the  Baro/Reld,  ir  Ground, 
which  tn^Tfertatbr  might  havje. 
^'  rjit  if  be^h^^^j,Uyed-,  and  if  the 


»    * ' . 


\T  /on  bis.v^jlf^  and  dies, 

;  theDevwiSgodd,  whether  the 
'  ^Cop  was^Qwn  l)efore  or  after 


^  I  <  I 


Jpejks. 
Tairs. 
Ferrets. 
FrviU^ 

GUfitriniQwii 


e. 


f 


»  -I 


.•V  2 


.  *  *  V#  4 


Gathered^  but  not  gpr^M^ing  oh  Trees. 

'      *    "'  Greyhounds f 


I.  ^ 


what  yfUffrdsi^mi  hy  wbqnh 

^  '  %  a  Devifcof aU  hu  GoodtJ^nlb 

far  TeaiB»  Pafs,  Mwr  353. 
Giii«l^  <  An4>;)r  the  avil  Liw,  fuch  GoaJp 

which  remaia  after  Debtf  paid, 

Gmr. 

HmA. 

BookM,  Ctttk;  Qo^ths,  Coache«^ 

Cdtii,  Carts,  Plows,  Vaggoos; 

i     and   amr  Thing  fixed  to  the 

B0MfM^  4     Freehold,  doth  not  pals  hf  this 

-  1     Woidi  k«^  Plate  ufcd  aboiil 

1     tiie  nDi^  and  bot  for  Omar 

t    Qienty  pdleth. 

^emk,  Seethe£arlofjybrfiini^2b<sGare, 

Jmtt'Tenant,  Cannot  devile  his  Pait, 

Pafs  not  by  a  Devife. 
For  Life  or  Tears,     y    . 
Profits  tibefmf. 


Marhtt. 
Mafias. 
Money. 
Mortgages. 


Pafs  not 


Movedkf, 


fBy  the  Qvil  Law,  Afition^  an! 
Rights  of  AaioBpafledhjrtho 
Word  moveables,  when  th^ 
Words  of  UniverTality  wtit  IW^ 
iterated  in  the  Devife,  aslgivi 
tolt  A  all  my  moveable  Gooda 
and  immovea  ole  of  which  Kind 
ibever,  or  wherelbevcr  fixmd. 

MomahU$ 


H^ 


/ 


>   1 


f^  -'^^  Bevipf  ofGbods^  by  \ « 

"     T  K.     ^  riyiQveabJfs  inanimal^  ai4«fai|w> 
tiiti'^A  %.. .    >L.i  in  their  Motion,  «^  Books,  Hout 
1  re  r .  :1     holdftuff,  and  the  like. 
'  'i  '<  .V  liiiiiveablei  ^itiihate .«re  aaiv^-ili'^ 
*'•  their Motiorfj  asCows,  Horfes, 
efcabfit^^rilfafs  V  this  Word 
Moveables  \  and  by  ImmoMip 
bles^  Leafes,  Rents,  Grafs,  0«is^ 
growing,  &c.  do  pals.        ^^rCX 
The  Qvilians  have  made  a  vcr^ 


H 


^r.    *-^ 


Movedte^,      < 


;'»  «.i  biv.!) 


X      r  1  .^iccD^ftindionbjstweenlnConefv 

..'.,..:   qodc*^^ i«a  rtiong  Cheft,  apd 

;•    i,  •    f  Mone^  pttria  a  Cheft  for  com- 

.      .t'-'^E   monyfe,i^Ti the iirft Cafe thej 

f.  ...    c!  o  •.  I  /  tell  IB.  it  ^OA  IK«»ilCt.WW 

3  J . '     :   i!f  J      "WbdMcnreaWfas-and  as  Dr.  Go- 
-..i-U  i.4  -  ,1  •  ifo^qiiiBWfes  imon  it,  tio'jie. 

,ver'  Jeemiiit\  but  I  fee  no  Re^ 
Ibp  For  thjj-Diftinaion,      '  ~ 


•  -        4^' 


*i*Xi), 


T'  ^ 


Peffer. 

Plate. 
Phmghu 


** » » 


*•  • ' 


f  A 


'Prejentatton^ 


To  ^  Chuiteh,  which  a  Bifhop  hatU^ 
in  Right  of  his  Bifhoprick^  ^xsi 
void  in  his  Life- time,  cantiM  i)a 
devifedb7'hini,i'l»//.  185,  508/^ 
Safron.  V       \'^ 

Ships.  .  ■       *  . 

Spameh. 

s..  t '  n  jfi .  .•    .♦.  bL  thia  Wofd  Kite  jnd  Jewels  will 

rijiwiJi  '■'-^•••■-  •■••  •  'i--^-'        '  • 

jr«»/c<?J\^'.   V/'Do'tli  not  pft^  t 


->  ♦ 


(3.)  Sm^ 


r 

tphat  Worisj  and  by  whom.  ':  ^m^ 

(^»)  SomeDevifes  are  void  in  themfehes  tnthotit 
any  Manner  of  Relation  to  anj  .JUJegMent  A3  of  tbo 
Part^. 

'{'':A:s'8  Devife  to  hk  ddefi:  Sab.m  tti;  thk  Vaughi^x 
is.Tdid,  becaufe  &e  takes;  no  more  hy  the  Will, 
than  uvfaftt  the  Lidir  vmild  haveig^en  him  intht 

:\8o^DevUk  tOL^hb  Ifve^  he  hftviog  then,  a  S^  Tayier 


Ji^feBtingiri  ihefing^  aIiTU^ 

<tmb 'which  he  meani  v.hut  JufticerGfdJbtells  o^  cra  Ehs.* 
tk /ifaall  go  to  theSottas<h^  moft  vtrofth/i^and  W(f  74»*  con- 
'hbt^'HAs  was  of liie  feme  Opin}f)n^uibr  thf  i'**.. 
iX'uA-Ijfue  being, attwiMii*colfeafh«*;  fti$ :«  wrotig  219.  *'*'' 

^3cpofitifcn  to  makeiih^.  Will  uroii:  fori  Unoe^ 

tainty.  ..  ^»//t/'^i        {•  ■:  r./     ^  ..       "-.,; 

:  BtitfwHere  the/DftVaife  wai.  to  hiitWifefor  Life,  ^'jJT^t 
^ndfifter  hevDeathi  ^  the  Hem  41(tf^i.  if^v^j^^ 

UsSons^  oir  next  of  Kpii  ijtdoth  not  af^r  whi^  scilet  240: 
4har  heintendrd  ihH  Hcics  Malf$  ^pf  ]j^  Stm  jOg 
lof  jbis  next.of  JSw  jjffor  the  WjQf4^i9ro,  in  ith« 
\isjunSive,  and  therefofe  the  Coturllinpiined  t]^ 

I  ^':By Na.late  SKatute  aU  Devifes  .are,  made  void  4  &  r  -*i 

•attd'frairiuferit  againftCreiitartigilyj  theif  Heiia,  ^'J[  ^r  "==<( 

Aaioii  of.  Debt  i«a  his  .iBoinl  jctf  ^4^  Ag^inft 

theH^  at'LavT'rf  thcQbligoFj  and  agawft  tJ 

:Pevifee76iii«jp,  whotflmll  be  chajrg^b)i|  fojr.a  fall 
Jnea,  &i.tbe  fame  Maimer  a9  the  H^ixjiViif^ld  have 
been  forTuch  Pte^^  or  for  not  confei&ng  the  A^fe^ 
<3efcended,  that  is.fdlr  the  Debt  and  Damages 
wkh^ayWrittrf  JjQqiiiry.  :.^..  .     . 

•  ",  •  <•     .  ■  "r »      •  •  -  ^      .       .«       •  »^ 

•  .  J  4       .       <  ...  ,1  ,  •    ^ 

■.:•->  ,    .J^l^aoiiatioii./        O 


*  & 


4»  •■    V    ^        •*  » •« 


»l« 


j^iiapidaiiimi. 


^  •■«  •* 


TiiiS  k  vAMe  tbe  Incumbent  eithtt  iri^ly 
or  negligently  fut&rs  the  Parionage  oi:  Ykar 
tUge-Honfe,  ^SEnt,  or  any  other  Buildiiigs  to* 
longing  to  the  Church  to  fall  down,  or  be  in  d& 
tty  for  Want  of  nectary  Repgnitiom,  and  vrhidx 
^    ['  '  Jbgr  LaW  he  it  bound  to  rroair*    / 

kl  whole  Time  the  fathe  Wis  done  or  firfitndf, 

Wift  make  amends  to  him  who  fuoceeds  in  tie 

Benefice  I  if  they  refo(e,  th^  nnnr  be  (bed  ill 

.  the  ^iritual  GocHTt,  or  the  Succef&ir  ouiy  fariiif( 

nn  i^ioiv  agakift  them  at  Common  Xadr,  "ft 

^  which  Damages  fhall  be  recovered. 

slTtliz:'!'      Andlqr  the  ^atute  t;  £K^ if  amr  Ecckfiifti* 

^>  <Ov   cal  Petibii  yio  is  bound  td  repair  ^d  Baiklkig9 

whereof  he  i4  ftifed  in  Rkbt  of  their  ^hutem 

VnnedMr^  fufib  them  to  ml  into  decay,  .aad 

Mtkef^udttl«M  Gifts  of  his jper&nal  Eftatc,  od 

IPorpofe  t^  hinder  the'  Succeuoks  from  rccoverkg^ 

Dilapidations  againd  his  Execuur  pff  Admh^M^ 

%9r,in  (Kch  Cafe  the  SncceflSir  ftall  hsvve^ian 

.  /       Remedy  in  thi  Spiritual  Court  againft  the  GMh 

tee  df  fuch  {)^mnal  Eftate,  as  he  nugfat  biflfc 

had  agaSnft  the  Ez^cutbror^  Adminiftraitor  of.the 

14  EUs.    Predec^i^,  and  all  Money  recovered  fe^  DQ^pi- 

^J*"*    idarfoiiii,  miift,  within  two  Tears,  Tie  eni^ojNsl 

^upon  the  Buildings  for  whith  k  was  paid,  midir 

^he  f^enalty  ol  forfeiting  double  to  the  ^  Ca^i 

which  (hall  not  be  fb  employed.  .1   > 

iKM  tff        ^  Parfon  cannot  cnt.down  Tsees  on  h^a  Ubo^ 

sMbmy^i  unlefs  for  Repair  of  the  Parfonage^Houfe  or  Build- 

Cafe,       ings  ^  if  he  doth,  he  may  be  punilhed  in  the  1^ 

2^*^^^  ritual  Court,  6r  at  Common  Law. 

©nrbam*#    J}lfiributm.    Stt  A^inijhothit^  ante  21^ 


V.     'P 


1'  .      ■        -^  t 


.  «** 


»       « 


turn.  Skd.    Sie.JF^...i%\    '  :      > 


».  ■  '  t 


HE  RE  ta  ipMt  is  mMt  Eteeiltdr,  tlid 
p**aition  of  tlfc  WiU  ftall  tlot  be  tx)m^ 
mittctt  <6  him  until  jiesfttaift  the^Age  of  ij 
If  ears  $  but  it  ihall  be  granted  to  tnotbei^  iwrmt0 
^  iMre  'Aiate  of  the  Infant  Ezeciitbr^  -and  thiq 
>^Qr  6fi;Tiie]i  Adminifttator  ceafrs  vrhen  the  In« 
/jmt  i#,  iff  Yeafi  rf  Agp,  ias  aforef^id  j  and  if  ""tii 
a\Fe^l67nfknt  who  is:totde  Eiiectrttit,  a^  (he 
<fterWa^^n}$rriel  a  Mill  jof  17  Tears  or  itpWsnfs, 
Brer lauftattd  Ihall  haVe  Elettitioli  bf  tiie  will  i« 
fhe  fam^Kf  anner  as  'Die  might  if  fhe  had  been  of 
^at  Age.,  _  .  , . 


Stranger  to  it;  the  tfefeA^ttt  Ihall  not'  take  th»  W*-^ 
ikdfafetage,  'efpedally  if  he.  jomed  Iflue^  by  .  ^^  , 
tifhith  he dotir admit tro^t his Powjer continues.  /. . '.  . ^ 
But  where  fiteh  Adminiftratdr  ni'Plaintiffi  be  ^f'."^** 
inu(^  fet  forth  the  Age  of  the -Infant,  ahl.^  f£5*'- 
IrinitcFBe  ui^r  tj  Years,  iil  order;  tb  eh^iUe  Rep.  400^ 
biiiilcIF  to  the  Aiadon;  .  '  -  * 

■^  .^  tSis  is  warrjtatq!  by  the  Anthdritie^  in  th6  *  Alditd 
Mai^ti  •,  but  by  later  Refolutibns  there  is  rio  Cte-  ^(^^|f 
caflott^ot  foch' -lAfw^     for  it  ihall  be  f  intended  ^  Roy. 
^M^^/ifKritVasimddr^  W  17  Years,  unleft  it  be  Rqj.  t »^^ 
•ftsv^rfthat  he  wkVmbrei  tiWi^lly  where ^,  De-  «?•  ^  v 

;risr«rW!iiQkr9  a  IfolL  Rcpw"  4^ '    '  f  Wells'  wfw  Sbaroei^  C^o.  Car. 


N 


x^q  Durante  Minore  astate^ 

fen^nt  hath  admitted  him  to  bring  the  ASkiaa^ 

and  had  pleaded  to  liTus* 

'Iphiajuimitation  of  ly  Years  comes  in  by  thfe 

Canotal^w^  whid\i»ftlll  ohferved  in  pur  Law, 

where  fpecial  'Adnrnnfiraktons  are  granted  durante 

JMSnore  4aate,:(viz)  ad  fpui  r^  commdnm.of  the 

In&qt)  or  to  the  Uff  of  a  Legatee^  for.rin  fiich 

Cafes  the  AdminiftratJon  determines  wnen  tlie. 

Infant  01  the  C^i  que  'trufi  refpedively  attain  to 

Pemt)er-    the  AgB^of  17  Yeafs,  s(nd  fo  it  dot }^  where  an  In- 

ton  ytffm  {<^x^  Jj  inadc  Ezecutor,  and  another  is  appcdnted 

mVieli  '^  t>e  Executor  during  his  Minority  by  the  -^S  of 

the  Tejator  bmfelf^  as  where '  he  declared  that 

none inq^^  any  Dealing, with  iw  Goock 

untxl^s Sonfcanie  of  Ase,  except  R. B, By  thefie 

Words  2^.  Bl  is  made  Executor  durante  Mkam 

oMe. 

:  Tis  otherwife  wherie  A^mppjhration  is  granted 

^^  ,'.  cvm  Tefiampit9  anvexa  durante  Minore  ^^ate^  &v^ 

7  >     generoRf^  for  (iich  Adniiniftraiion  iloth  pot  oeafs 

,-'  now  till  the  Infant  isj)f, foil  Age,  {vhLdi.)  W 

-;  .  \  caufe  by  the, Statute. for. feittling  Jnteftate's  E- 

: . ;  ftates,  the  Adminiftrat^  is  -to  give .  Bgncl  to.  th^ 

r^  Jr.  Ordinary  .truly  to  adminifter,.^c,.aTidan  tjoiant 

«^^kiM  un4fi|  .^  ?  t  Years  cannot  give  jTuch'  Bpn4 

c '^"^ih.    '  «^  And  beaiufe  this  Admmfiration  ^is  not  within 

Mod.*^/.  ^^^  Statute,  therefore  the  Ordinary  is  not  obliged 

«f  1  Vent/  to  grant  it  to  the  next  of.  Kin  of  the  Infant  JEx^oh 

^'9-  /.;  ;  tqr^  but  to  whom  he  ftiUI  think  fit^        .  /  .  '    . 

^^^     •-  .   pP^it  againft  an  Adminiftr^jtrix  ^pQ^aJSond 

'     of  her  Hulband  ^  (he  pleaded  m  Abatemqit  that 

liu'r  ^  her  Huiband  made  a  WiH^  and  her  Son  Executor^ 

^  who  is  an  In&nt,  and  that  .A^miniflration, .  with 

'  the  \xrill  annexed,  was  granted  to  het  itejipiff 

Little  :y«r-  Mlnore  sttateof  the  Infant  £^e^  qm^ 

Jits  Plant,  &c.  and  upon  a  sneciar  Uemiirrer  to  tWHei^ 

^xUw.ap^]^^  Plaintiff  had  Judgment/  Becaufe  the'  Diife 

,.".;.    dant  did  not  a\^er  her  PJea. n    .    -  * 
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Upon  what  hath  been  already  faid,  it  appears 
there  is  a  Difference  where  an  Adminiftration  is . 
granted  to  another  by.  the.  Ordinary  dnrame  Minor e 
Atate  of  an  Infant  Executor  and  where  one  is 
appointed  Execbtor  by  the  AS  of  the  Party  bimfelf^ 
durante  Afino^e jtLtate  of  fuch  Infant  Executor;  for» 
in  the  firft  Cafe,  the  Adminiftration  doth  not  de- 
termine until  the  Infant  is  of  full  Age,  for  the 
Reafon  before .  mentioned^  and  in  the  other  it 
ceafes  at  1 7  Years,  as  for  Inftance : 

Sir  Witliam  V^Utfnore  having  fettled  great  Part  aVent.j^T 
of  his  Lands  by  Deed,  and  having  a  great  perfo-  »  cb. 
nal  Eftate,  devifed  feveral  Legacies,  &c  and^*^**^' 
after  thofe  were  paid  he  devifed  the  Surplus  to 
the  Lord  Graven  for  the  Ufe  of  his  only  Son  Tf^Uu 
am  Whltmore^  and  the  Heirs  of  his  Body,  and  for     ^ 
the  t/jfe  of  the  Heirs  of  the  Bodies  of  his  Three 
Sillers,  in  Cafe  his  Son  ihould  die  in  his  Minoritf 
without  liTue  ^  and  he  made  his  Son  Executor,  ana 
appointed  the  Lcfrd  Craven  Executor  during  tb& 
Minority  of  his  Son,  and  afterwards  died,  his  Son 
being  then  about  ij  Years  of  Age;   the  Lord 
Craven  proved  the  Will;  the  Son  married,  and 
about  the  Age  of  18  devifed  all  his  real  and  ipsI'* 
fmal  Eftate  to  Frances  his  Wife,  and  made  Ihtei?   . 
Executrix,  and  died  without  Iflue  before  he  waa 
2i,  and  without  proving  his  Father's  Will  5  then 
Frances  his  Widow  proved  that  Will ;  and  it  was 
decreed' that  (he  had  a  good  Title  to  the  Surplus 
of  the perfoft  al  Eftate,a*  Executrix  to  her  Huftand, 
Ijecaufe  the  Executorfhip  of  the  Lord  Craven  de* 
termined  when  the  Son  was  1 7  Years  of  Age,  and 
then  an  Interefl  was  veiled  in  him,  and  the  De- 
vife  over  of  the  Surplus  was  of  no  EiFe^  ;  for 
the  Word  Minority  (where  the  Devife  is  over  to 
'   the  Sillers)  muft  be  underllood  to  determine  at 
the  fame  Time  a$  thp  Minority  determines  in  that 
I  R  Clauft 
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Claofe  of  the  Executorfliip  to  the  Lord  Qraven, 
which  was  at  1 7  Tears  of  Age. 
However,  I  {hall  mention  : 

(i.)  Some  former  Refolutions  relating  to  the  Time 
of  determining  an  Aiminifiration^  durante  Mi- 
nore aetate. 

(2.)  JH)atA5s  fucb  an  Aimimfirator  may  do  dur- 
..     ing  the  Minority  of  the  Executor. 

(5.)  ff^bat  Affs  be  cannot  do. 

(4.)  JTbat  ASs  tbe  Adminijlrator  and  Infant  Exe- 
cutor may  do  after  be  comes  of  Age, 

(i.)  As  to  tbe  Time  of  determining  fucb  AdtmA- 

Jlration,  Ibmething  hath  been  already  (aid/  to 

Brownl.     which  I  fliall  only  add.  That  if  any  Adminiftra- 

^7>    '•     tion  is  granted  during  the  Minority  of  two  In* 

fonts,  and  one  of  them  comes  to  the  Age  of  17, 

the  Adminiftration  ftill  continues,  but  if  one  was 

17  at  the  Time  of  the  Adminiftration  granted, 

and  the  other  under  that  Age,  the  Adminiftration 

is  void, 

Pigott  Debt  againft  an  Adminiftrator  durante  Minm 

>«/«»        Atate  of  R.  B.  the  Executor  5  and  avers,  That  the 

Cra^°Eirz*.  ^^^^  ^^'  ^^^  withiu  the  Age  of  21,  which  he 
6o2,  might  be,  and  yet  above  17,  and  becaufe  iuch  an 
5  Rep.  29.  Adminiftration  ceafed  at  that  Age,  and  if  com- 
1  Brownl.  pjjtted  afterwards,  'tis  void,  therefore  it  was  ad- 
Bromhead  judged  againft  the  Plaintiff. 
yerfits       ^    I  have  my  Lord  CoJb's  Reports,  which  were 

Rog«",     formerly  the  Books  of  Juftice  Croke^  and  under 
a  brownl.  ^j^j^  q^q^  ^^  ^^^^  ^^^^^  ^^.^^  jf  ^  g  had  been 

^''  made  Executor  by  the  Witt^  until  R.  B.  fliouldr  be  of 
the  Age  of  21,  and  the  Executor  had  refufed,  in 
fuch  Cafe  Adminiftration  ftiould  be  granted  to 
another,  until  the  faid  R.  B.  comes  to  2 1^  as  it  was 
by  the  Will  of  Margery  Langton,  who  made  -A^i- 

cbolai 


Adminiflrdtion^  Scc.  243 

fholas  Hbhh  Executor,  and  John  Gvy  and  John 
Doughty  Executors,  until  Nicholas  Hobbs  Ihould  be 
of  the  Age  of  2 1  ^  they  both  rcfufed,  and  Admi- 
niftration  was  committed  by  the  Prerogative 
Court  to  Toby  Horton^  until  the  full  Age  of  Ni- 
cholas Hobbs  tKe  true  Executor,  and  concludes 
quod  nota  Bene. 

But  moft  of  the  Refolutions  before  the  Statute  Davenport 
for  fettling  Inteftates  Eftates  are.  That  if  it  ap-  "^'/r ' 
pear  in  pleading,  that  the  Adminiftrator  was  ^^l^  ^^^^ 
more  than  17  Years  of  Age,  that  in  fuch  Cafe  the  5x6. 
Adminiftration  is  determined.  x  RoU. 

*  And 'tis  to  be  obferv'd,  that  if  one  of  foil  Age  ^^''  ^^^ 
and  an  Infant  are  made  Executors,  and  Admini-  *  s^ith 
(Iration  is  granted  to  one  during  the  Minority  of  yerfus 
the  other,  in  fuch  Cafe  they  muft  both  join  in  Smith, 
any  Aftion  to  be  brought  by  them  as  Plaintiffs,  ^^h^  ^^oy, 
or  'tis  wrong,  unlefs  'tis  fpecially  fet  forth  in  the  \   '°^"  * 


lOI. 


Declaration,  that  there  was  another  Executor  un- 
der Age,  tho'  not  joined. 

Covenant,  &c.  by  an  Adminiftrator  de  Boms 
fton  durante  minore  Atate  of  Rebecca  Wood^  brought  ' 

againft  Hufband  and  Wife,  Executrix  of  her  firft 
Hufband,  and  averred  that  (he  was  under  Age. 
The  Defendants  plead  in  Bar,  that  after  tbe  laft 
Continuance  the  laid  Rebecca  came  of  Age,  (viz.2 1.) 
The  Plaintiff'  demurred,  but  it  was  never  argu  d, 
becaufe  he  could  never  maintain  the  Demurrer, 
for  as  foon  as  Rebecca  came  of  full  Age,  there  was 
an  End  of  the  Aftion  •,  fo  where  a  Scire  facias  was 
brought  by  an  Adminiftrator  during  the  Abfence 
of  Jf^.  R.  who  was  right  Executor,  upon  a  De-  j^^*^^^ 
murer  it  was  held  good-,   but  that  an  Adion  yerfia 
brought  by  fuch  an  Adminiftrator  ftiall  abate,  as  ^eck, 
foon    as  the  right  Perfon  comes,    but  Anions  *  ^"'^* 
brought  againft  him  Ihall  not.  ^^  ' 

(2.)  The  ASs  which  fuch  an  Adminijlrator  may  do 
during  the  Minority  of  the  Infant^  arc  as  follow : 

R  2  If.  'Tis 


i44  Durante  Mmore  astate^ 

/.  'Tis  generally  held,  that  this  AdminiftratM 

hath  only  a  fpecial  Property  in  the  Goods  ai 

proficuum  Executorisy  and  not  a  general  Property 

as  another  Adminiftrator  hath,  and  yet  he  may 

9tethytffit$  bring  an  Adion  of  Trover  for  the  Goods  of  the 

Seth,        Teftator,  for  he  hath  not  only  the  Cnftody  bfit 

jJbrgio.  ^^^  Property  of  fuch  Goods. 

He  may  fell  the  Goods  of  the  Teftator  and  pay 
Debts,  and  do  mo  ft  other  Afts  which  an  Executor 
might  do,  fo  as  they  are  for  the  Benefit  of  the  In*' 
fent  Executor. 

(3.)  But  be  cannot  fell  or  difpofe  any  Thing  h^  in 
Cafes  of  Neceffitj,  as  Bona  peritura,  or  to  pay  Debts 
as  aforefaid  y  he  cannot  make  a  Leafe  but  till  the  In^ 
fant  comes  of  Age  •,  neither  can  he  fell  any  Leafe  or 
Term  of  Tears  devifed  to  the  Infant  •,  and  all  this  was 
f  Prince  refolvd  in  Prince  and  Simpfon's  Cafe.  + 
r*^*'/*         ^'  ^^^^  ^'  ^^^^  Leafes  were  devifed  to  an  In- 
aAnd.ial  ^^^  Executor,  and  Adminiftration  was  ^raiited 
Cro.  Eiiz,  to  another  during  his  Minority ;  it  was  adjudgec]^, 
7'S-         That  fuch  Adminiftrator  could  not  fell   thefe 
I  ^a  *  ^^  Leafes  without  feme  reafonable  Caufe,  as  if  there 
were  no  other  Goods  to  pay  the  Teftator's  Debts  5 
but  it  was  held  he  might  fell  fet  Cattle,  for  thefe 
were  Bona  peritura^  and  the  Realbn  of  this  Refo- 
hition  was,  becaufe  fuch  an  Adminiftrator  haih 
not  an  ahfohte  Property  in  the  Goods,  but  only  a 
fpecial  Property,  in  profcvuni  Executoris. 
^^«n  3jr.     And  therefore  he  cannot  bring  an  ASion  of 
Debt 5  this  was  my  Lord  Dyers  Opinion,  becaule 
he  is  in  Nature  of  a  Servant  or  Bailiff  to  the 
Executor. 
MUffr-vef-      Neither  can  he  be  fued  upon  a  Bond  of  the 
fiii  Gore,    Teftator  •,  for  he  hath  no  Intereft  in  his  Eftate-, 
coJb.104.  fhis  appears  by  a  fhort  Note  in  Qodbolt,  (viz.) 
Bonds  were  affigned  to  the  Queen,  who  brought  a 
Sci.  fa.  againft  an  Infant  Executor,  and  he  plead- 
ed. That  Adminiftration  of  the  Goods  dP  the 

Teftator 
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T^ftator  was  granted  to  R.  &  dwing  his  Mmo- 
rity,  but  the  Court  of  Exchequer,  ^nno  3 1  EU%. 
held  this  to  be  no  good  Plea,  but  ruled  him  to 
anfwer  as  Ex^utor,  and  this  was  when  Manmaoi 
lyas  chief  Baron  there. 

(4.)  As  to  fucb  A3ions  which  an  Adminifiratar  or 
Infant  Execvtoi  may  do  when  the  Executor  comes  of 
Age. 

Flrjly  Such  an  Infant  when  he  comes  of  Age 
cannot  have  an  ASion  of  Accompt  aeainft  an  Ad^ 
9nmftr0f9U  durante  Minore  Apate^   of  or  for  the  aendlow'f 
Goods  of  his  Te^ator  ^  but  he  may  Bring  Detinu$  ^^* 
jor  fue  him  in  the  Spiritual  Court. 

Then  as  to  Anions- brought  by  fuch  Admi- 
niftrator,  if  he  recover  Judgment,  and  befoi^e. 
Execution  the  Executor  comes  to  the  Age  of  17,  2  Brownie 
it  was  a  Queftion  how  it  fhould  be  execute,  be-  ^3* 
caufe  the  Power  of  the  Adminiftrator  was  theu 
determined,  and  the  Executor  himfelf  could  not 
have  Execution,  becaufe  he  was  no  Party  to  the 
^.ecord  ^  but  it  was  held,  That  he  might  fue  put 
ft  fpecial  Sci,  fa.  ijpon  the  Record,  and  £0  take 
put  Execution  in  his  own  Name  \  all  this  appears 
by  a  fhort  Note  in  Brownlow^  where  the  Yeajd- 
Book  27  H.  8.  7.  a.  is  cited  to  warrant  it  5  but  I 
have  loojc'd  into  that  Book,  and  there  is  nothing 
there  like  it 

So  where  fuch  an  Adminiftrator  had  Judgment,  Enbrin 
and  brought  a  Sci.  fa.  againft  the  Bail,  who  ^on*^ 
pleaded  that  R.  B.  the  Executor  was  of  Age,  upon  z  u^  37 
Demurrer  this  was  held  an  ill  Plea,  becaufe  the 
Recognizance  entered  into  by  the  Bail,  was  to  the 
Adminiftrator  himfelf  by  Name,   and  the  In« 
fiant's  coming  of  Age  doth  not  hinder  him  fironi 
bringing  the  Sci  fa. 

.  The  Cafes  before  mentioned  were  where  the  Admitd* 
firator  was  Plaintiff,  thefe  which  folhw  ate  where  ha 
was  'Qefendan^^ 

1^3  .       /^Debti 


24^  Durante  Minore  aetatc, 

Fordw/nf     jf^  Debt  was  brought  againft  an  Adminiftrator 
Granviif,  iuratitc  MtnoYB  dtatc,  and  pending  the  A£tion,  the 
oor  4  2  jj^f^j^^  Executor  came  to  the  Age  of  17-,  it  was  a 
Queftion  whether  the  A61:ion  abated,   and  the 
Judges  where  in  great  Doubt  about  it,  as  Serjeant 
GoWbolt    /[{Q0y  tells  us  •,  but  where  fuch  an  Adminiftrator 
^^^'         was  Plaintiff,  and  Judgment  was  obtained  againft 
the  Defendant,   and  he  was  in  Execution,   and 
afterwards  the  Infant  Executor  came  of  Age,  and 
it  was  mov'd,  That  the  Prifoner  might  bediG 
charged,  becaufe  the  Authority  of  the  Perfon,  at 
whole  Suit  he  was  in  Execution,  was  determined, 
and  he  could  neither  give  the  Defendant  a  Dit 
charge,  nor  acknowledge  Satisfadion  upon  Pay- 
ment of  the  Money  5  but  the  Court  were  of  O- 
pinion.  That  the  Judgment  and  Execution  were 
in  Force,  and  that  if  the  Defendant  would  be 
i«lievM,  he  muft  bring  an  Audita  querela  5  but  in 
2  Lev.  ?7,  my  Lord  Hales  was  of  Opinion,  that 
it  Execution  had  been  taken  out  after  the  Execu- 
tor came  of  Age,  it  had  been  wrong. 
Piimtr  If  fuch  an  Adminiftrator  waftes  the  Goods,  he 

*"'/"'**  ^^'  cannot  be  charged  as  Executor  de  fon  Tort  when 
Luch?  '    ^^^  Infant  comes  of  Age,  becaufe  he  had  a  lawful 
160,  257.  Authority  to  poflefs  himfelf  therewith,  and  in 
fuch  Cafe  he  muft  be  charged  upon  the  fpecial 
X  And.  34.  Matter  ^  but  if  the  Goods  had  been  in  his  Poflef- 
fion,  the  Infant  might  have  an  Aftion  of  Detinue 
againft  him. 
Brooiiing       So  where  an  Executor  is  conftituted  hy  a  WSt 
'^erfus       during  the  Minority  of  an  Infant  Executor,  and 
"^Mod"^^'   fuch  an  Executor  waftes  the  Goods,  and  then  the 
*      '^'74  j^jgjj^  Executor  comes  of  Age,  he  hath  a  Remedy 
againft  the  other,  but  he  is  not  liable  to  the  Suits 
^  of  other  Perfons  upon  that  Account. 

Notwithftanding  it  is  held  in  Anderfon.  That 
if  the  Goods  had  been  in  the  Poffeifion  of  the  Ad- 

miniftratpr;  ^xl  A^ion  of  Petinue  might  be 

brought 
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brought  againft  him  by  the  Infant  Eicecutor  when 
he  comes  of  Age  \  yet  many  Years  after,  this  was 
made  a  Queftion. 

For  Anno  1 3  Car  2.  it  was  doubted  how  he  Lawfon 
fhould  be  chaiged,  he  having  the  Goods  then  in  V^f^ 
his  Pofleffion,  it  was  agreed  it  would  not  be  as  5/^°  "' 
Executor  de  fon  Tort  for  the  Reafon  before  menti- 
on'd  •)  but  there  were  fome  Opinions,  That  he 
might  ftill  be  chaiged  as  Adminiftrator  durante 
Minore  atate^  becaufe  a  Stranger  might  not  know 
when  the  true  Executor  came  of  Age,  but  by  thie 
Adminiftrator's  ceafing  to  intermeddle  ^  however,- 
it  was  generally  agreed,  that  the  fafeft  Way  was 
to  charge  him  upon  the  fpecial  Matter. 

If  fuch  an  Adminiftration  is  repealed,  and  Ad-  >  R^l'* 
miniftration  is  granted  to  another  durante  Minore  Abr.sn. 
Atate^  tfc.  who  compels  the  firfl:  Adminiftrator  to 
account,  and  afterwards  gives  him  a  Relea{e,  yet 
the  Infant  Executor,  when  he  comes  of  Age,  may 
bring  him  to  account  again,  for  what  was  done 
by  the  other,  (hall  be  no  bar  to  him. 

Dying  :  Legatee  dying  in  the  Life  of 

the  Teftator. 


E 


See  Appeals,  fo.  82. 

States  both  real  and  perfbnal  ha v^  been  often 
+  devifed  to  take  Effedt  at  a  Time  to  come,  f^^^^^e 
and  many  Queftions  have  been  made  ||  where  the  ^^y**' 
Devifees  have  died  before  that  Time,   whether  |  Sit  Heir, 
their  Intereft  furvives  to  their  Executors,  or  not  ^  pofl^ 
all  which  I  have  coUeded  under  thefe  I^eads  : 

(i.)  WTiere  the  Devifee  dietli  in  the  Life-time  of 
thcTefiatOf^  whether  is  the  Legacy  due  or  not? 

R  4  (2.)  VThert 
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(2.)  Jfl)ere  the  InUrefi  of  a  Devifee  of  Lauds  dpth 

detetmifie  vponijis  djivg. before  the  Time  ap- 

foifited  for  him  to  take* 
(3.)  Whaenot. 
(4.)  Where  the  Intertfi  of  a  Legatee  of  nerfoval 

Tbivgs  determines  upon  his  dying  before  the  Lego- 

tj  is  due. 
(5.)  Where  not. 
(6.)  Of  Devifes  to  one  when  if  Age,  or  at  fucb  an 

Age. 
(?•)  Of  appointing  one  to  receive  the  Profits^  8cc 

till  another  comes  of  Age^  and  his  dying  before 

that  Time. 
(8.)  Legatee  dying  before  probate,  &c.  to  whom  mujt 

Adminifiration  he  committed. 
(9.)  Lejjor  dying  after  the  half  Tear^  and  before  the 

Day  of  Grace. 

Godol;  (i.)  By  the  Civil  Law  a  Legacy  is  not  due,  nn- 

^^^*  left  the  Legatee  fur vive  the  Teftator^  fo^tis  if  the 
Legacy  is  conditional,  and  he  die  before  the  Con- 
dition perform'df  or  if  'tis  payable  on  an  uncertain 
Da^,  and  he  die  before  that  Pay  comes,  but  if 
payable  on  a  certain  Day  ^tis  otherwife,  for  then 
It  (hall  furvive  to  his  Executors,  and  muft  be  paid 
at  the  Teftator's  Death. 

The  firfl  Infiances  of  this  Nature  Jball  be  concern* 
ing  Lands. 
^j}j  .  /.A  Devife  of  Lands  to  Henry  Brett  and  bi$ 
fitgden  Heirs^  the  Devifee  died  in  the  Life-time  of  tie 
Plow.  TeflatoT',  by  this  the  Devife  is  countertnanded, 
Coip.  34f .  for  the  Devifee  was  not  in  being  at  the  Time 

£/ilc'\  ^^^"  ^^^  ^^^^^^  ^^"^^  ^^^^  EfFea,  and  the  Word 
Ca/e  J  Heirs  here  is  not  a  Name  of  Purcbafe^  lb  as  to  en- 
Rep,  loy.  t^tle  the  Heirs  of  Henry  to  the  Land,  by  defign* 
^nd  in  the  jj^g  tfte  Perfon  who  (hould  take,  but  a  Limitation 
ChVdTng-  ^^  ^^^  Eftate  i  for  if  it  was  a  Defcriptiop  to-  De- 
ton'i  Cafey  %nation  oi  the  Perfonj,  tJien  his  Widow  would 
iRep.xy5.  have 
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have  been  endowed,  and  if  he  had  died  without 
Iflue  the  Land  would  efcheat;  but  neither  of  tbefe 
Things  would  have  been  allowed,  becaufe  the 
Land  did  not  veft  in  the  Devifce,  and  bj  Confer 
quence  his  Son  will  not  have  it. 

Note,  In  tbh  Cafe  there  was  no  new  Fublica* 
tion  of  the  Will,  which  there  was  in  the  Cafe  foU 
lowing : 

/.  The  Father  having  four  Sdns^  devifed  his  l^^^r^ 
Lands  to  R.  B.  his  youngeft  Son  in  Tail,  withJ^^'^l'J^^^^^ 
leveral  Remainders  over  to  his  other  Sons  fuc-craEli^ 
ceifively  in  Tail :  R.  B.  died  in  the  Ufe-time  of  4»»* 
the  Teftator,  leaving  Iflue  a  Son,  and  afterwarda 
the  teftator  faid,  my  Will  is.  That  the  Sons  of  R.E 
fidllhave  the  Land  devifed  to  their  Father,  as  tbej 
fi&kU  have  if  their  Father  had  owr-lived  me.    The 
Court  was  divided  upon  this  Cafe,  for  two  Judges 
tvere  of  Opinion,  That  the  Son  of  R.  S.  Ihallnot 
have  the  Land,  becaufe  the  new  PuHicc^M  Was 
not  in  Writing,  and  that  he  could  not  take  as 
Heir  to  R.  B.  becaufe  it  never  vefted  in  him ; 
which  agrees  with  the  Judgment  in  Brett's  Cafe  5  ! 

and  if  he  (hould  take  by  the  Will  he  would  take 
by  Defcent,  but  if  by  the  new  Publication  he  would 
take  by  Pur  chafe.  The  other  two  Judges  held. 
That  the  Son  of  R.  B.  (hould  take  by  Purchafe, 
and  that  the  Teftator  knew  he  could  not  take  by 
Defcent,  beqaufe  his  Father  died  in  the  Life-time 
of  the  faid  Teftator,  therefore  he  intended  he 
fliould  take  by  Purchafe  by  this  new  Publication  5 
for  'tis  plain,  that  if  the  Devife  had  been  to  R.  B. 
and  to  the  Heirs  of  his  Body,  and  R.  B.  had 
been  dead  at  that  Time,  his  Heir  Ihould  take  by 
Purchafe. 

So  a  Devife  to  R.B.  in  Fee,  to  the  Ufe  ofK  tf.  Hartopi>V 
and  the  Heirs  Male  of  his  Body,  and  for  Default  ^J]^'  ^^'^* 
of  fuch  Iflue,  to  his  Daughters :  R.  B.  died  in  the  iL^naw 
Life-time  of  the  Toftator,  leaving  IlTue  a  Daughter, 

and 
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and  his  Wife  Enfeint  with  a  &»,  of  which  (he 
was  afterwards  delivered  ^  adjudged.  That  neither 
the  Son  or  Daughter  (hall  have  the  Land,  for  it 
cannot  veft  in  the  Son,  becaufe  it  never  vefked  io 
Rm  B.  his  Father,  for  he  died  in  the  Life-time  of 
the  Teftator,  and  here  the  Word  Heirs  doth  not 
give  an  immediate  Eftate,  but  'tis  a  Word  of  Li* 
mitation. 

Afumpfit  againfl:  two  Executors  after  IiTae  join- 
ed, one  of  them  died,  and  the  Plaintiff  fuggeft- 
iug  this  Matter  on  the  Roll,  proceeded  againft 
the  Survivor  ^  and  had  a  Verdid  ^  it  was  infifled 
in  Arreft  of  Judgment,  that  by  the  Death  of  one  the 
Writ  abated  againft  the  other.    'Tis  true,  in  all 
Anions  of  Trefpaft  founded  on  a  Wrong,  bj  tbt 
Death  of  one  Defeniant  the  Writ  abates  againft  the 
Survivor,  but  ^is  not  fo  where  the  A£lion  is 
Worrell     ^^^^^^^^  ^^  ^  GmtraS^  as  an  indebitatus  ajfumppt^ 
yerfm       ^^  Debet,  &c.  and  fo  is  Wooiwari  and  Darcies 
Brand,      Cafe  in  Ptovd.  186.  upon  the  Authority  of  which 
E»im.  131  Cafe  this  Judgment  was  arretted. 

Scire  facias  againft  an  Executor,  to  {hew  Cau(e 

why  the  Plaintiff  (hould  not  have  Execution  on 

a  Judgment  obtained  againft  the  Teftator.    The 

Defendant  demanded  Oyer  of  the  Record,by  which 

it  appeared,  that  the  now  Plaintiff  had  brought 

an  Afumpjtt  againft  the  Teftator,  and  upon  nan 

ajfumpjit  plead^,  they  were  at  ifTue,  and  a  Trial 

was  had  at  the  niji  pri/usy  and  that  between  the 

Burnett     '^^^^  ^^^  ^^^  Day  in  Banky  the  Teflator  died,  and 

yerfw       thereupon  the  Defendant  now  pleaded,  that  the 

Hoiden,     Teftator  owed  him  fo  much  Money  on  Bond, 

Raim.2io  ^hich  he  retained,  fife,  and  had  not  Aflets  nltra^ 

s  c!^^^^  ^^^  ^^^  ^  Demurrer  to»this  Plea,  it  was  adjudg\), 

I  Mod.  6.  That  by  the  Statute  17  Car.  1.  Cap.  8.  the  Death 

»•  c.        of  the  Teftator  was  fupplied,  fo  as  to  make  the 

xsiid.  424.  Judgment  obtained  againft  him  good,  and  to  over-? 

reaai  the  Debt  due  to  the  Executor. 

Since 
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Since  the  Cafe  laft  mentioned,  the  Statute  8  Gf  9 
Will.  cap.  1 1.  ena3sy  That  if  the  Plaintif  or  Defeth  •y 

iavt  die  after  an  Interlocutory^  and  before  final  Juig^  ^ 

merits  the  A3ion  jhall  not  abate^  iffucb  ASionmigl^ 
be  originally  projecuted  againfi  Executors  or  Jdmim- 
firators ;  '  ana  the  Executors  and  Adminiftrators  of 
fucb  Plaintiff  after  an  interlocutory  Judgment^  maj 
have  a  Sci  la'  againft  the  Defendant  if  livings  or  if  be 
be  deady  againjl  bis  Executors  or  Adminiftrators^  tojbem 
Cavfe  why  Damages  Jbould  not  be  djfejfed  and  recovered 
againft  bim  \  and  if  they  do  not  appear  at  the  Retarn 
of  the  V^rit  and  fiew  Cauje^  &c.  or  being  retomed^ 
warned^  or  Nihil  retorned,  upon  tvo  Jf^rits  of  Sci*  fa 
a  Writ  of  Enquiry  of  Damages  ftxdl.  be  awarded^* 
which  being  executed^  Judgment  final  Jhall  be  given. 

The  Teftator  devifed  his  Lands  to  his  two  ihru 
younger  Sons  and  their  Heirs  •,  one  of  them  died  ^/*^ 
in  the  Lifetime  oi  their  Father,  and  there  was  no  ^J'/,,^ 
other  Publication  of  the  Will  5  adjudged.  That 
the  Survivor  ftiall  have  the  whole.    This  had 
been  no  Queftion,  if  the  Son  had  furvived  the 
Father,  and  then  died,  for  in  fach  Cafe  they  had 
been  Jointenants,  the  Law  would  have  transferred 
the  whole  to  the  other  by  Survivorlhip. 

The  Law  is  the  fame  if  any  perfonal  Thing  ia 
devifed  to  a  Man  who  dies  in  the  Life- time  of  the 
Teftator,  the  Executor  of  fuch  Legatee  {hall  not 
have  it. 

(2.)  As  to  a  Devife  of  Lands,  in  fome  Cafes  the 
Jntereft  of  the  Devifee  determines  upon  bis  Death,  as  ^^^ 

where  a  Man  devifed  his  Lands  to  his  Son  when  Carpenttt     ^V/ 
heftjall  come  to  the  Age  0/24,  and  that  his  Executor  ^^^ 
Jhall  have  the  Overfigbt  and  dealing  thereof  in  the  yei. "  ?, 
mean  time\  the  Son  died  before  that  Age ;  adjudg-  Mcx>r  774. 
ed.  That  the  Intereft  of  the  Executor  was  deter-  »  BrownL 
iDined  by  the  Death  of  the  Son  5  for  the  Teftator  ^^* 
di4  not  intend  to  bar  the  next  and  right  Heir  of 

bi$ 
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his  Son,  until  he  would  have  been  of  that  Age 
if  I^e  had  lived.    But  if  it  had  been  to  be  pai4 
at  his  full  Age,  and  he  die  before,  then  the  Exe- 
Godb.i8x.  cutbrs  may  recover  in  the  Spiritual  Court. 

(3J  Bvt  in  many  Cafes  the  Inter  eft  is  not  determin- 
ed by  the  Death  of  the  Party  before  the  Time  limited  in 
th/wiU.  . 

^oor^^Si  As  to  a  Deyife  to  his  Wife  from  Tear  to  Tear 
nntil  his  Son  (hould  come  to  the  Age  of  20  Years, 
if  the  Son  die  before  that  Time,  tis  true  the  In- 
teteft  of  the  Wife  is  determined,  becaufe  the 
Words  from  Tear  to  Tear  {hew,  that  it  was  the  In- 
tention of  the  Teftator,  that  the  Eftate  (hould 
end  upon  the  EkatL  of  hia  Son  ^  but  if  thefe 
Words  had  been  omitted,  and  the  Devife  had  been 
to  the  Wife  ufitil  the  Son  (hould  come  to  that  Age 
there,  tho'  he  had  died  before,  yet  the  Eftate  of 
the  Wife  fliould  continue. 
porafton*<  And  this  agrees  with  BoraJlo^%  Qife,  which 
^^^'  V^s  a  Devife  of  his  Lands  for  eight  Years,  and 
5  fcep.  19-  afterwards,  that  it  (hould  remain  to  his  Executors 
nntil  Hugh  jhall  be  of  the  full  Age  of  2 1  Tears^  and 
this  to  perform  his  Will^  and  when  Hugh  Jhall  be 
of  that  Age,  then  to  him  and  his  Heirs :  He  died 
at  9  tears  •,  adjudged,  That  the  Executors  (hall 
nave  it  'till  Hugh  (hould  have  been  of  that  Age 
if  he  bad  lived  •,  'tis  true,  when  ^nd  then  are  Ad: 
yerb?  of  Time,  but  when  they  refer  to  a  Thing 
tirhich  muft  of  Neceffity  happen,  they  n^ake  no 
Contingency.  Now,  if  the  Word  Jhall  in  this 
Cafe  (hall  be  taken  for  fl)ouU,  then  they  refer  to 
a  Thing  which  muft  neceflarily  happen  ^  for  'tis 
certain  (as  my  Lord  Coke  telU  us)  that  Hugh  either 
Jhall  or  might  have  accomplifhed  the  Age  of  2 1 5 
but  with  Deference  to  his  Opinion,  I  can  fee  no 
Certainty  in  it,  for  it  will  not  be  affirmed  that 
*tis  certain  any  ont  Jhall  live  to  21,  neither  is 
there  any  Certainty  in  faying,  a  Man  might  or 

JbquU 


*:? 


before  the  Time  menti<m%  tfc.  ijj 

fiould  have  accompliih'd  that  Age,  for  thoib  kre 
Word^  which  reft  in  Contingency,  vix.  he  might  or 
fiould  have  accomplilh'd  that  Age,  if  h$  did  not  .  ^ 

die  before  ^  'tis  true,  if  the  Executors  were  to  have 
it  'till  Hugh  fiouU  ^e  21,  then  the  Term  may  b* 
made  certain,  by  computing  it  from  his  Deaths 
until  he  Ihould  have  been  of  that  Age  if  he  had  ' 
liv^d  5  however,  we  have  his  Word  for  it,  that 
fiall  and  fiouU  in  Conftrudion  of  Law  are  all  one^ 
and  then  and  when  are  Demonftrations  of  the  Time^ 
when  the  Remainder  to  Hugh  fhall  take  EfFed  in 
Pojfeffion,  and  not  when  it  fliall  veft. 

There  is  another  Diftindion  made  in  Boraftonn 
Cafe,  between  a  Leafe  and  a  S^ff,  as  to  this  Mat- 
ter, vix.  If  the  Teftator  had  made  a  Leafe  until 
Hugh  {hould  have  attained  his  foil  Age,  (he  being 
then  about  9  Years  old)  he  would  not  have  an 
ablblute  Term  for  1 2  Years  5  for  if  Hugh  died  be* 
fore  2  F,  the  Intereft  of  the  Leilee  would  have  de* 
termined  5  but  in  a  Devife  'tis  otherwife-,  for  where 
the  Teftator  deviled  the  Lands  to  his  Executors^ 
until  Hugh  fiall  accomplifi  his  full  Age  $[  21  Teart^ 
(he  being  then  but  9  Years  old)  it  was  adjudged^ 
that  the  Executors  had  an  abfolute  Term  for  1 2 
Years,  which  did  not  determine  upon  the  Death 
of  Hitgb  within  that  Time,  becaufe  the  Devife 
being  to  his  Exectitors  (until  that  Time)  for  the 
Performance  of  his  Will  •,  it  (hall  be  intended,  That 
the  Teftator  had  computed  the  Time  in  which^ 
his  Debts  might  be  paid  by  the  Perception  of  th^ 
Profits,  vix.  in  1 2  Years,  and  therefore  he  devifed 
his  Lands  to  his  Executors  until  Hugh  (who  was 
then  9  Years  old )  Ihould  be  of  full  Age  ^  and 
this  (hews  that  he  did  not  Jn^tend  the  Intereft  of 
the  Executors  ftiould  detcnmne  on  his  Death,  io 
that  it  was  a  prefent  Devife  to  them,  and  not 
contingent. 


z$4  ^y^^i  •*  ^^i^*^^  dying  within  the 

Tftylor         So  where  the  Tefbtor  devifed  his  Lands  to  his 

vaTw  ^^^^^  *"^  ^^^^  ^^^  ^^  ^^"S  Time,  until  her  Son 
iMod.i89  B^j^^^^  fliould  attain  his  foil  Age  of  2 1  Years  j 
and  after  he  ihall  have  attained  that  Age,  then 
to  him  and  his  Heirs  ^  and  if  be  die  before  2 1  Tears, 
then  to  the  Heirs  of  the  Body  of  Robert  ^  and 
made  his  faid  Sifter  Executrix  *,  afterwards,  Benjamn 
died  before  21^  adjudged,  that  the  Sifter  had  an 
Eftate  for  Years  until  Benjamin  fiouU  or  might  be 
of  Age,  becaufe  Ihe  was  made  Executrix^  and 
that  Benjamin  had  a  Fee  immediately  vefted  ia 
him  by  the  Devife,  upon  whofe  Death  it  defcen- 
ded  alfo  immediately  upon  his  Heir. 
Sweet  yer-      §0  where  the  Teftator  devifed  a  Term  to  his 

^^  Age  of  1 8  Years,  bringing  up  the  faid  Child  5 
provided,  if  the  Teftator  die  without  IfTue,  that 
the  Land  (hall  be  to  his  Wife  for  Life :  He  had 
Iflue  at  the  Time  of  his  Death,  but  that  Iffae 
died  afterwards,  before  the  Age  of  1 8  ^  adjudged, 
that  by  this  Limitation  the  Wife  Ihall  have  the 
Land,  until  the  IfTue  JhovHd  have  come  to  the  Age 
of  1 8,  if  he  had  liv'd  •,  becaufe  the  Time  may  be 
made  certain,  by  computing  it  from  his  Death, 
till  he  Jlwuld  be  1 8  if  he  had  li v  d. 

(4.)  The  Interefi  of  a  Legatee  fometimes  ieterminei 
upon  bis  Death  ^  if  he  die  before  the  Time  mentioned  in 
the  mil 
Winch  5 1.      The  Teftator  being  feifed  of  Lands  in  Fee, 
Spencer's   fo^cd  them  with  Corn,  and  afterwards  devifed 
-'*•        the  Lands  to  W.  R.  adjudged,  that  the  Devifec 
(ball  have  the  Corn,  and  not  the  Executors  of 
the  Teftator. 
i9  Eliz.         So  where  a  Man  fowed  Land,  and  afterwards 
clr"*'      deviled  the  Land  for  Life,  Remainder  in  Fee,  and 
^'*        dy'd,  and  the  Tenant  for  Life  alfo  dy'd  before  the 
Corn  was  reaped  ;  adjudged,  that  the  Executor  ol 
the  Tenant  for  Life  ftiall  not  have  it,  but  he  in 
Remainder*  The 


r 

Time  mentiotfd  in  the  Will.  25 1 

The  Teftator  devifed  Land,  and  afterwards 
fowed  it,  and  then  died  ^  adjudged,  that  the  De- 
vifee  (hall  have  it,  and  not  the  Etecutor  of  the 
Teftaton    P&r  Winch. 

Jf.  The  Lord  Pawlet  charged  bis  Lands  by  Deed^  i^i  paww 
for  the  Payment  of  40C0  V  to  his  turo  Daughters,  lett's  cwy^ 
at  their  refpeSive  Ages  0/  2 1 ,  or  Marriage^  and  refer-  ^Vencja 
ved  a  Power  of  ordering  it  otherwife  by  bis  Witt*^ 
Coon  afterwards  he  hj  Will  devifed  4000  {.  a -piece  to 
his  two  Daughters,  for  their  Portions,  in  fuch  Man- 
ner as  he  had  provided  by  the  Deed :  One  of  the 
Daughters  died  before  2 1  or  Marriage,  ^  the  Mo-  •  BonJV 
ther  adminiftred,  and  preferred  a  Bill  in  Equity  9^»*f** 
againft  the  Truftees  and  Heir  at  Law,  to  have  &,*p/^* 
this  40002.  ^  The  Queftion  was.  Whether  ihe 
fliould  have  it,  or  it  fhould  accrue  to  the  Benefit 
€^  the  Heir  ?  And  decreed  it  fliould  be  for  his  Be- 
Befit,  becaufe  it  was  charged  upon  the  Land  hDeed^ 
and  not  a  meer  Legacy  given  by  the  Will  ^  for  the 
Will  was  only  declarative  of  the  Deed  ^  it  was  a 
Trufl:  charged  on  the  Land,  and  did  not  lie  in  De- 
mand by  a  Suit,  as  a  Legacy  doth,'  but  only  by  a 
Bill  in  Chancery^  to  have  the  Truft  perform'd. 

But  where  there  was  a  Devife  of  a  Sum  of  Mo* 
ney,  Remainder  over,  and  the  furft  Legatee  died 
before  he  had  received  his  Legacy  ^  the  Lord 
Commiffioner  Rawlifon  was  of  Opinion  that  it 
ihould  go  to  his  Executor  \  but  Commifiioner  Mich. 
Hntcbins  contra^  that  it  (hould  go  to  the  Admini-  5  ^\^^:* 
ftiator  de  Bonis  non,  &c.  ^  ^        ^        M.n^fir, 

(?.)  In  many  Cafes  the  Interefi  is  vefted  immediately 
hj  the  WilU  and  the  Legatee  may  difpofe  of  it  t,  or  if 
he  die  before  the  Time^  and  make  no  Difpofition^  it 
Jhcdl  go  to  his^ Executor. 

As  where  the  Teftator  was  poflefled  of  a  Term  ^7^^  74* 
for  Years,  and  devifed  his  whole  Term  to  R.  B. 
upon  Condition,  that  if  he  Ihould  happen  to  die 
before  R.  N.  that  then  the  Term  and  the  Intereft 

thereof 


thereof  ihould  remain  to  the  faid  R  N.  daring 
the  Refidue  thereof:  The  Devifee  fold  the  Term 
and  died  heiote  R.  N.  Adjudged^  that  he  had  no 
Remedy,  for  it  was  an  Intereft  vefted  in  R.B.  by 
the  Devife. 
LitincrS      So  where  the  Tedator  deviled^ $00 Z.  to  bis 
Cdfi^Dftr  D2LUghtet,  far  and  towards  her  Marriage^  and  died, 
^^*  *•      then  the  Daughter  made  her  Executors  and  died 
before  Marriage  \  adjudged,  that  they  (hall  have 
the  Money :  But  if  it  had  been  for  and  towards 
her  Marriage,  to  be  paid  at  the  Day  of  Marriage^  or 
at  the  Age  of  21  Tears,  and  (he  had  died  before,  in 
fuch  Cafe  her  Executors  ihould  not  haireit,  be- 
caufe  the  Teftator  did  not  intend  a  prefent,  but 
future  Intereft,  for  Advancement  of  his  Daughter, 
and  that  it  fhould  remain  in  Contingency. 
Roberts         In  like  Manner  it  was  where  the  Teftator  d«- 
yer/ut       vifed  Portions  to  his  Daughters  5  and  having  a 
^9b«rtf,  a  Xerm  for  Years,  bequeathed  that  to  his  Son  tphen 
111  •  »»3- j^  came  to  the  Age  of  21  Tears j  tfnd  before  he  came 
to  21,  /  make  it  to  my  Executors,  &c.    The  Son 
died  before  2 1  \  adjudged,  that  his  Adminiftrator 
fhall  have  the  Term,  for  it  was  an  Intereft  vefted 
in  the  Inteftate. 
14  H.  8.       So  where  the  Teftator  devifed  20  L  to  be  paid  is 
^4  H.  8,    J3yj.  Years,  and  the  Devifee  died  the  firft  Year, 
his  Executors  ftiall  have  the  Money,  for  'tis  deii- 
turn  in  prefenti, 
lady  Like  the  Lady  Lodge\  Cafe,  vi%.  a  Legacy  Iras 

Lodge,  1  bequeathed  to  an  Infant,  to  be  paid  when  be  fxA 
^^^^^1^*  come  of  Age,  he  died  before  5  adjudged.  That  his 
Executor  or  Adminiftrator  ftiall  have  it  i>relently» 
and  not  exped  until  the  Infant  fhould .  have  at* 
tained  that  Age;  if  he  had  lived, 
xitoll.         Anno  17  Jac.  there  was  the  like  Judgment,  vh. 
R«P«*34«  a  Legacy  was  given  to  a  Feme  Covert  to  be  pail 
1 8  Months  after  the  Death  of  the  Teftator^  (he  died 
within  that  Time  -,  adjudged,  That  her  Hufband 

fhould 


his  Intfirtfl  doth  not  deter mne^  i^ic.        257 

Aiould  have  it,  becaufe  Ihc  had  an  IntereH:  in  it 
before  the  Day  of  Payment,  and  fuch  an  Intereft 
j^hich  her  Hufband  might  have  reieafed. 

And  with  this  the  modern  Autborities  agree. 

(6.)  Jf.  A  Devife  of  a  Sum  of  Money  to  be  paid  at  the  2Vent^66 
Age  of  21,  or  Day  of  Marriage,  and  the  Legatee  ^«  Sm*r- 
died  before  ^  in  fuch  Cafe  his  Adminiftrator  lUall  ^^ch'n"* 
have  it,  becaule  the  Legatee  had  a  prefent  Interefi^  j  j°  „eJ[* 
thp'  the  rime  of  Payment  was  future  :  Befides,  9^.  s.  P. 
'tis  a  Charge  on  the  Perfonal  Kftate,  which  is  in  aUv.ioy, 
Being  at  the  Teftator's  Death  ^  ^nd  if  the  Legacy  ^'  ^* 
Ihould  be  difcharged  by  this  Accident,  it  would 
be  for  the  Benefi   of  the  Executor,  which  the 
Teftator  never  intended. 

But  it  the  Dev>fe  of  the  Money  had  been  at  cioberrie'i 
her  Age  of  21,  or  Day  of  Marriage,  without  faying  ^"fi^   ^ 
when  to  be  paid,  ancl  ihe  had  died  before,  in  fuch  ^^j['|'^' 
Cafe  it  is  a  lapfed  Legacy  ^  fo  it  is  if  the  Devife  155/ 
had  been  to  her  when  ftie  comes  to  21,  and  fhe  die 
before. 

As  fot  Inftance,  a  Devife  of  100  /.  to  his  Daugh*  Godb.iSLa* 
ter  vben  ihe  fiall  marry,  or  to  his  Son  whev  he,fiatl 
he  of  Age^  and  they  die  before  5  in  fuch  Cafes 
their  Executors  ihall  not  have  it^  otherwifc,  if 
the  Devife  had  been  to  them,  &c.  to  be  paid  ^f 
the  Day  of  Marriage,  or  at  the  Age  of  21,  and 
they  die  before,  their  Executors  fhall  have  it. 

But  'tis  otherwife  where  a  Legacy  is  devifed  19 
one  when  he  jhall  be  of  fuch  an  Age,  and  to  ano- 
ther upon  the  Contingency  t>f  his  dying  before  that 
Time.  *  .  'v 

As  Anno  4  Edw:6.  the  Teftator  bequeathed  his  i  And.  33; 
.Goods  to  his  Son  when  he  J/mdd  be  of  tberAge  of  2 1, 
and  if-  be  die  before^  that  his  Daughter  (hould 
have  them  :  The  Son  died  under  Age  ^  adjudged, 
that  the  Daughter  (hould  have  the  Goods  immcr 
diately,  and  not  ftay  till  the  Time  her  Brother 
would  have  been  of  Age  if  he  had  liv'd. 

S  So 


2  $2  Dying  :  One  to  receive  the  Profit i 

2  Vent.         So' a  Devife  of  lool.  to  RB.  at  th  Age  of  2i, 
347'         and  if  he  die  before,  then  Jf^.  N.  and  R.  N.  tp  have 
it,  or  elfe  the  Survivor  of  them  j  they  both  died 
in  the  Life- time  of  R,B.  atid  before  he  was  of 
Age,  and  then  R.  B.  lik^wife  died  under  Age  \ 
adjudged,  that  the  Adminiftrator  of  R.  N.  who 
furvived  ^.  JV.  (hall  have  the  Money,  tho'  his 
Inteft^te  R.  N.  died  before  the  Contingency  hap* 
penedi 
Roil.Abr.       If  a  Legacy  is  devifed  to  R.B.  and   lis  Af 
#£e^Exor.  j^^,^  ^^d  the  Devifee  dies  before  Payment,    his 
.  ^'      Adminiftrator  Ihall  have  it,  becaufe  the  Duty  re- 
mains, it  not  being  limited  to  the  Peribn  of  the 
Legatee  alone. 

(7.)  The  Cafes  foUowhtg  are  where  one  is  appointei 
to  receive  the  Profits^  fffc>  by  a  Will^  ^till  another 
comes  of  Age^  and  Ar  dies  before  that  Time  ^  what  bt- 
tereji  hath  the  Perfon  by  fucb  Appointment. 
a  Leon.         Jf^  A  Devife  of- his  Lands  to  his  Son,  but  that 
*^'*  his  Jfife  Jhould  take  the  Profits  till  he  came  of  Age\ 

(he  married  again,  and  died  before  the  Son  was 
of  Age  J  the  Hufl)and  Ihatl  not  have  the  Profits 
till  that  Time,  becaufe  the  Wife  had  only  a  Con- 
fidence, or  an  Authority  to  receive  the  Profits, 
which  ,  cannot  be  transferred  to  the  Hufband  by 
the  Marriage,  but  is  determined  by  her  Death  : 
It's  true,  it  had  been  otherwife  if  he  had  devijfi 
the  Profits  of  the  Lands  to  her,  for  that  is  a  De- 
vife of  the  Land  itfelf. 
Oirfer  But  a  Devife  to  his  Daughter  and  her  Heirs 

^^'  fwho  was  then  a  Year  old)  and  declared,  that  Tm 
I  c^Rep.  JSx^^fftor  fiyonld  receive  the  Profits  until  fhe  Ihould 
ti^,'  '  come  to  the  Age  of  21,  towards  Payment  of  bis 
Debts  and  Legacies^  and  Ihe  dy'd  at  five  Tears  old-, 
decreed,  that  this  charging  the  Profits  to' be  received 
by  his  ExecntorYill  his  Daughter  came  of  Age, 
amounted  to  a  Lfeafe  'tf/f  /lie  Jf)ould  attain  that  Age 
if  file  had  liv'd,  and  fo  like  Borafions  Cafe  j  but 

it 


'till  another's  of  Age^  he  dymg^  tfcl        259 

it  differs  from  the  Cafe  lad  tnention'd  in  LeonxrL 
becaule  here  the  Teftator  declared,  that  the  Exe- 
cutor fhould  receive  the  Profits  for  Payment  of  bis 
Debts  and  Legacies^  but  in  the  other  it  was  to  tak^ 
the  Profits  generally. 

(8.)  Where  there  is  a  Devife  of  all  his  Goods  to  ifted 
R,  B.  who  died  before  he  proved  the  Will  ^  in  this  "^'ffttt 
Cafe  Adminiftration  of  the  Goods  of  the  faid  Te-  5[*"**^» 
ftator  Ihall  be  granted  to  the  next  of  Kin  of  R.  B.    ^^^  ^^^' 
and  not  to  his  next  of  Kin^  becaufe  R.  B.  was  the 
univerfal  Succeflbr. 

.    So  where  a  refiduary  Legatee  dies  before  probate,  i  shore  26* 
his  Executor  fhall  have  the  Adminiftration,  and 
not  the  niext  of  Kin  of  the  firft  Teftator. 

Likewi{e  where  a  Man  dies  Inteftate,  and  leaves  Brown 
fever al  of  Kin  in  equal  Degree,  and  one  of  them^*'/"' 
dies  before  any  Diftribution  made  s  his  Part  (hall  Jshweay^ 
jgo  to  his  Adminiftrator,  becaufe  by  the  Statute  ^ 

an  latereft  was  vefted  in  him  that  was  dead. 
.    (9.)  Laftly,  As  to  the  Leffors  dying  after  the  half 
tear^  and  before  the  Day  of  Grace  s  Clunn'5  Cafe  is 
aplaiit  Authority  that  the  Heir  /ball  have  the  Rent. 

Jf.  Rent,  is  referved  payable  at  Michaelmas^  or  clmn's 
ipitbin  d  Month  aftervards  ^  if  the  LefTor  dieth  aft^r  ^"^fiy  *o 
Michaelmas,  and  before  the  End  of  the  Month,  ^^^'  "^ 
the  Heir  Ihall  have  the  Rent  as  incident  to  the 
Jleverfion,  and  aot  the  Executor  as  Rent  Arrear, 
becaufe  it  was  not  due  until  the  End  of  the. 
Month. 

I  had  omitted  this  Cafe,  vi%.  the  Teftator  de-  Reding 
vifed  his  Lands  to  R.  B.  and  his  Heirs,  after  the  ^"/w* 
Death  of  r.  iVT.  or  after  20  Years  ^  the  Land  fhall  ^RXibr. 
defcend  to  the  Heir  in  the  mean  Time,  becaufe  844. '     * 
the  Teftator  left  it  to  the  Law,  without  making 
any  Difpofitiop  of  it  whilft  Jf^.N.  lived,  or  the 
Term  continued. 

S2  Err^ 


260 


Errors 


27  Eiiz.    T>  y  the  Statute  27  Biz.  'tis  enafted,  Thit  where 

cap.  8.      Jj  a  Judgment  is  given  in  the  ^eens  Benchy 

the  Plaifitiff  Of'  Defendattt  may  bring  a  Writ  of 

Error  in  the  Excbequer-Cbamber^  &c.  and  there  the 

Juftices  of  the  Common  Pleas  and  Barons  of  the 

Exchequer  have  Power  to  reverfe  or  affirm  the 

Judgment*  ^  ^  ^ 

Scroggs         About  eight  Years  after  the  making  this  Sta- 

w/Wf        tute  it  was  a  Queftion,  Whether  an  Adminifiratar 

dani  ^°^  ^^""^  ^^^"8  ^  ^^^^  ^^  ^"^'  HF^^  ?  Judgment 
JEUiz!'294? h^^  againft  his  Inteftate  in  the  ^eens-Bettcb,  bc- 
cstaXe  this  Writ  of  Error  in  the  Exchequer  Chamber 
firom  ia  Judgment  obtained  there,  was  given  by 
this  Statute  either  to  the  Plaifttijf  or  Defevdant 
himfelf  in  the  Aftion,  Cfc.  it  doth  not  (b  much  as 
jnention  an  Hetr^  Executor^  or  Aiminijtrator  •,  and 
'  before  this  Statute,  erroneous  Judgments  in  the 
^eens  Bench  were  examinable  only  in  Parlia* 
ment  ^  bat  it  was  adjudged,  that  tho'  an  Admini" 
firator  was  not  nained  in  the  Afk,  yet  he  was 
within  the  Intent  and  Meaning  of  that  Law, 
which  was  made  to  prevent  the  Delays  of  Juftice 
to  the  SubjeSs,  who  were  aggrieved  by  fuch  er- 
roneous Judgments,  and  which  could  not  other- 
wife  be  reformed  at  that  Time,  becaule  the  Par- 
liament did  not  meet  as  often  as  formerly,  and 
when  they  did  naeet,  they  were  taken  up  about 
greater  Affairs. 

Efcape. 

X 

Sh  Aduns  T  T  hath  bee»  a  controverted  Queftion,   Whe- 
h  Execu-   X  ther  an  A3ion  of  Debt  will  lie  againft  the  Exe* 
*•"!  53-     cvtor  of  a  Goaler^  for  fufFering  a  Prifoner  in  Exe- 
cution to  efcape. 
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'   ff.  4mo  1%  Eli%.  It  was  held,   that  fuch  a^  Dyersaa, 
Adtion  would  not  lie,  .unlefs  there  had  been  Judg-  i?*-  *• 
ment  agahift  the  ^Gocier  pt  bi^  Life-Time  ^  for  the  ant«y4« 
Offence  w^s  only  a  Trefpafs  or  Negligence,  which 
tnoritur  cum  Per/ana^  'tis  a  Wrong  which  arifes  ex 
Malefcia,  and  not  ex  ContraSu^  and  that  is  the 
Kealon  it  dieth  with  the  Perfon! 

About  1 5  Years  afterwards,  Juftice  Ferjam  was  Ooldf.  90. 
.of  the  fame  Opinion  ^  but  Anderjon^  Windham^ 
and  Mampood,  unanimoufly  agreed,  that  the  A^iop 
Vc^uld  lie  againft  the  Executor  of  the  Goaler^  the 
jleafon  of  their  Judgment  is  not  mentioned  in  the 
Book,  but  probably  it  was,  becaufe  the  fullering 
one  in  Execution  to  efcape,  was  not  meerly  ^ 
Perfonal  Wrong,b.ut  it  was  mixed  with  an  Intereftjj 
foir  the  Creditor  hath  an  Intereft  in  the  Body  cf 
jhis  Debtor  in  tzecution  ^  which  cmght  to  remain 
t^ere  as  a  Pledge  for  his  Debt 

But  an  Adminiftration  may  have  an  Adion  of  Boomer. 
Debt  againft  the  Sheriff  bimfelf,  for  fuffering  a  y^f"^ 
Prilbrier  in  Execution  to  efcape  in  the  Life-time  sdicVai. 
of  the  Inteftate  ^  'tis  true,  it  has  been  a  Queftion 
whether  an  Executor  might  have  an  ABion  on  the 
Cafe  againit  the  Sheriff^  for  the  Efcape  of  a  Pri- 
foner  upon  MefneProcef$  in  the  Life-time  of  the 
Teftator.    'Tis  faid  in  Juftice  ^ Mortons  Cafe,  that  •  ,  Vent. 
the  Adion  would  lie,  but  it  was  no(  the  Point  31.S.P/ 
jhen  in-Qiieftion. 

It  was  ftrongly  debated  iA^fto  3  Car.  when  an  fLcMafon 
Adion  on  the  Cafe  was  brought  by  an , Executor  ^^^f^ 
againft  ^n  Officer  of  an  inferior  Liberty^  who  ^^^^^^' 
fqfferM  a  Prifon^r  qn  Mefne-Procefs  fo  efcape  in  ygrfus 
the  Life- time  of  the  Teftator  ;  and  upon  Demur-  Dixon, 
fer  to  the  Declaratiqn,  WUtlock  and  BoderU^e,  Poph.189, 
Juftices,  were  of  Opinion  that  the  Aftion  clid  lie,  ^\^°"" 
if  not  at  Common-Law,  yet  by  the  Equity  of  the  La?ch.i57 
iStatute,  ^Edip.7,.  de^BovisAfportatis' in  vita  Te-  ||4Ediv.3. 
^atxiriff  which  Statute  ought  to  have  a  fevourable  "p.  I'9- 
;'^'''  S'V  Conftfuaion, 
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ConftruSion,  in  order  to  the  Advancement  of 
Juftice  s  for  *tis  reafonable,  that  fince  the  Tefta- 
tor  himfelf  was  prevented  by  thisEfcape  to  bring 
his  Action,  his  Executor  fhould  not  b^  deprived 
in  like  Manner. 

!^ut  Hiie  and  Jones  were  of  a  contrary  Opinion, 
That  the  Aftion  did  not  lie  either  at  CommonT 
Law,  or  by  the  Equity  of  the  Statute  ^  for  an 
Executor  could  not  have  any  Aftion  at  Common* 
Law,  but  fuch  which  was  grounded  on  a  Con- 
tra3y  as  Debt^  Covenant,  or  the  like,  and  not  thofc 
which  arifed  ex  malefcto,  as  Ttefpafs,  Vi&Amm^ 
Battery^  and  fuch  Adtions  •,  neither  was  an  Execu- 
tor entitled  by  the  Common- Law  to  all  Anions 
which  were  grounded  onCantraSs-j  for  he  could 
have  no  Aftion  of  Accompt  before  the  Statute  of 
Jf^.  2.  and  even  at  this  Time  fuch  an  ASion  cto- 
not  be  brought  againft  him,  becaufe  it  confiils  in 
Privity  between  the  Parties  therafelves,  of  which 
the  Law  prefumes  he  cannot  have  any  Knovr- 
ledge,  being  a  Stranger. 

Neither  can  the  Executor  have  an  Adtion  on 
the  Cafe  upon  the  Equity  of  the  Statute  4  Edw.  3^> 
for  that  only  gives  him  an  Adtion  of  Trefpafe 
(which  he  could  not  have  before)  for  Goods  ani 
Chattels  of  his  Teftator  carry'd  away  in  his  Life* 
time;  It  provides  a  Remedy  for  no  other  Tref- 
palTes, .  as  yijfault^  Battery^  Slander,  Falfe  Imprifoih 
mentj  &  fmlia.  Now  ii;i  this  Cafe,  the  Trefpafe 
did  not  concern  the  Goods  and  Cbattelr,  there  was 
no  manner  of  Injury  done  to  them,  but  the  Tref- 
jpafs  was  bjrfuffering  the .  Party  to  efcape  ^  "tis 
true,  ihii  Statute  doth  not  bind  the  Executor  to 
ASions  of  Trefpafs  alone,  tho'  thofe  are  the  only 
Anions  which  iare  therein  mentioil^d  5  but  it  ftiall 
be  extended  by  Equity  to  any  other  Anions  which 
concern  the  Goods,  &c.  therefore  it  hath  been  ad- 
judged, that  he  may  bring  Trover  for- Goods  ta- 
ken 
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^ssti  and  converted  in  the  Life  tirae  of  his  Tefta* 
tor,  or  any  otiier  Action  where  the  Goods  and 
Chattels  are  concerned. 

But  that  an  Action  (Cf  Debt  will  lie  againft  Reyne^l 
the   Marlhal    by  an   Executor,  who  recovered  ^j^" 
Judgment  for  a  Debt  due  to  his  Teftator^  and  had  ftie^^cra 
the  Defendant  in  Execution,   and  the  Marlhal  r4T)Hob. 
fuffer'd  him  to  efcape^iw  theJw^  of  the  Executor  ^^4* 
himfelf,  this  was  never  doubted:  The  Queftion  *^i'JJ'f^^ 
was.  Whether  it  was  good  in  tht  Debet  df  Detinet  ?  ^ 
And  it  w,as  relblved,  that  it  ought  to  be  in  the  Ante  194. 
pet27i^/x\\y  y  for  tho'  the  Judgment  was  obtained 
by  tHe  Executor  in  bis  own  Time^  yet  it  was  not 
for  a  Debt  due  to  himfelf  as  Executor,  but  for  a 
JDebt  due  to  the  Teftator,  and  therefore  the  Afiion 
muft  be  in  the  +  Detinet  \  and  'tis  not  helped  by  f  ^roaiu 
the  late  Statute  of  Jeofailes.  **♦'/*' 

A?ino  1 3  Joe.  The  like  11  Adion  was  brought  by  ^f?*^,  ,^ 
an  tfecntor^  tor  an  Efcape  upon  an  Execution  s.  p. 
fuffered  in  }ns  own  Time^  the  Prifoner  being  in  Isiingfby 
Execution.    There  was  no  Objedion  to  the  Adtion  '^''A* 
it  felf,  for  the  Plaintiff  recovered  againft  the  She-  ^cToTl 
^riff  i  but  ^is  true,  the  Judgment  was  reverfed,  be-  g  BuUt.^  * 
caufq  a|  Executor  he  had  declared  againft  him,  iia. 
when  as  Adminiftrator,   he  had  recovered  the 
ludgment  againft  ^h^  Perlbn  who  made  his  E- 
fcape/  ''-  *^  '     "' 

pxeci4ior  Plaintiff. 

HAving  already,  jnentioned  moft  of  the  Cafes  ^"  ^^'•w 
of  thi^  Nature  under  the  Title  of  ASim,  I  f^,^;"'* 
jhall  only  ndd  in  this  Plaf:e,      '  ^*' 

(i.)  In  what  Manner  fuch  Plaintiff  ought  to  ie- 
clarey  &c. 
'  (^2.)  I  Jhall  mention  fome  OhjeSion  to  the  Forms  of 
'   D^larationsy  and  the  Pleas  to  them. 

s*  If 
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Bicker*  (l)Ifbe  declare  forRejtt  incurred  after  the  Death  of, 

^affyerfm  the  TeJiatoT^   he  ought  not  to  fet  forth  quod  cum 
^s'd"^'  S  (^^^  Teftator)  dimififet^  tfc.  reverjiotie  tnde  to  him 
*  ^  '  as  Executor,   tor  this  would  have  been  naught 
upon  a  Demurrer.     The  true  Form  is  quod  cum 
(the  Teftator)  pojfefionat  fuh  of  a  Term  for  Years, 
&c.  and  being  fo  poirefTed,  did  demife  the  fame, 
&c.  for  if  he  declare  as  before,  it  doth  not  appear 
but  that  the  Reverfion  might  he  in  Fee^  and  lo  the 
Rent  doth  not  belong  to  the  Executor,  but  to  the 
Heir  i  but  this  is  cured  1>y  a  Verdid  •,  for  upon 
Nil  Debet  pleaded;  it  Ihall  be  intended,  that  if  it 
had  appeared  to  be  a  Reverjion  in  Fee^  the  Jury 
would  have  found  for  the  Defendant 
Emitier-         Trefpafs  brought  by  an  Executor,  upon  the  Sta- 
fon  yerfus  tute  4  Edjp.  3.  De  Bonis  afportatis  in  Vita  Teftatoris^  . 
Framer-     j^^.  ^j^^^  ^j^^  Defendant  Blada  Crefcentia,  upon  the 

Venr.iS7.  Freehold' of  the  Teftator  niejfuit  defalcavit^  cepit^ 
&  afpoi  tavit^  upon  not  guilty  pleaded,  the  Plain- 
tiff had  a  Verdidt  ^  it  was  infifted  for  the  Defen- 
dant, that  an  Adlion  would  not  lie  for  cutting 
Com^  becaufe  while  it  was  ftanding,  it  was  Parcel 
of  the  Freehold  ^  but  adjudged,  this  was  an  en- 
.  tire  Trefpafs,  and  the  Declaration  defcribes  the  ^ 
carrying  away  the  Corn  •,  'tis  true,  if  it  had  been 
quare  clavfumfre^it^  tSfhlada  afportavit^  it  had  ^  been 
iir  •,  fo  likewife,  if  the  Graf%  of  the  Teftator  had 
been  cut  and  carry'd  away  at  the  fame  Time  ^  be- 
caufe the  Grafs  is  Parcel  of  the  Freehold,  but 
Corn  growing  is  a  Chattel. 

C4rterv*r.      jf  the  Inteftate  had  the.Goods  in  his  Pofleflion 

^Gq^C^^'!  ^^  ^^^  '^'^^^  ^^  ^^^  Death,  tho'  they  never  came 
*        to  the  Hands  of  his  Adminiftrator,  yet  he  may 
declare  npon  his  own  PojfeJJiony  for 'tis  cad  upon   I 
*  Rivers    hi'm  by  the  Law. 

yerfns  ^^j  therefore  in  Trover^  where  the  ^  Plaintiff  as 

c^Sz.  Executor,  declared,  that  he  was  pofTeffed  of  40 1. 
j5S.         in  a  Purfe  ut  de  Bonis  fuis  Propriis,  which  he  loft^ 

and 
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and  the  Defendant  found  and  converted  them,  Cfc. 
in  retardatioftem  Executiotiis  Tejlamentu  It  was  ob- 
jeded,  that  it  was  contradidory  to  fay,  that  the 
Plaintiff  as  Executor  was  poflefled,  &c.  of  bis 
proper  Qoods,  and  loft  them  in  retardationem  Exe» 
cutionzs  Tejtamenti:  But  it  was  held  good,  becaufe 
the  Executor  was  poflefled  of  the  Tellator's  Goods^ 
lit  de  Bonis  fids  ^ropriis,  'tis  a  Pojfe^on  caft  upon 
him  by  Law,  and  fo  he  may  declare,  and  the 
Converfion  is  in  retardationem  Executionis  Tefiamenti^ 
or  at  the  moft  is  but  Surplufage. 

And  therefore,  if  he  bring  Tr^fpals  for  talcing  Adamt 
the  Goods  which  were  the  Teftator's  tempore  Mor-  ^^fi^' 
tis  fiiA,  he  need  not  alledge  that  they  were  taken  aCroaij, 
extra  Cnftodiam  fiiam.  for  it  (hall  be  fo  intended  5      .         ■ 
and  this  was  adjudged  on  a  Demurrer  to  the  De- 
claration. 

He  hath  fuch  a  Property  in  the  Goods  veflred  - 
in  him,  immediately  upon  the  Death  of  the  Te- 
ftator,  that  if  ^  Adminiftration  fhould  be  granted  •  Fiflier 
to  another,  &nd  by  Vertue  thereof  the  Admini-  W»' 
ftrator  gets  the  Pofleflion  of  the  Goods  5  yet,  as  V^a^'^ 
foon  as  the  Executor  proves  the  Will,  he  may 
recover  them,  by  an  Adlion  of  Trefpafs,  iS^c.  a* 
gainft  fuch  Adminiftrator. 

(2.y  As  to  the  pleading  the  Statute  of  Limitations  tB 
fuch  ASion.  there  was  a  remarUable  Cafe^  which  is  thus : 

jf.  Ajfumpjit  was  brought  by  an  Executrix  for  Gargrave 
Money  due  to  her  Huf1)and  the  Teftator  ^   the  ^^r/*" 
Defendant  pleaded  the  Statute  of  Limitations,  the  jLuTa^x- 
Plaintiff  reply'd,  that  her  Teftator  filed  an  Ori-  * 
ginal  in  pTito  tranfgreffionis  fuper  Cafum,  fetting 
Forth  the  whole  Declaration  in  the  Replication, 
and  that  pendente  Placito  her  faid  Hull)and  dy'd. 
And  upon  Demurrer  the  Queftion  w^s,  WhetheTP 
this  Adion  brought  by  the  Teftator  by  Original^ 
was  within  the  Egaity  of  the  Fourth  Paragraph 
of  the  Statute,  vi%.  If  the  A3ionJI)aU  he  brought  by 
I  i  ,  >  Original 


266  Executor  Defendant. 

Prjgjnal^  (as  this  was)  and  the  Defendant  OutLnfi. 
"^vd  afteripards  pall  reverfe  it,  in  fuchCafe  the  Fiain- 
ifij-  his  HeirS, ' oir  tiecutors,  may  bring'a  nevjiSion 
witbifi  a  Tear^  but  tiot  afterwards. 
''  Now  this  jbeihg  an  Adtion  brought  by  Original 
and  the  Plaintiff  dying  before  the  Defetidani  could 
be  outhvd^  the*  Qyeftibn  was,  Whefhejr^the  Exe- 
cutrix could  %xmk  k  hew  Adioh  withiii  a  year, 
and  it  was  held  /he  cdiild  not  ^  but  tha^  it  was  a 
hard  Cafe,  'for  which  'the  Statute  had  not  provi- 
ded any  Reipedy. '  "  ^  -  ^'--    '""^ "  •  ^    ; 

Hornegold.     In  Debt  by  an  Executor,  the  Defendant  by 

Br* an        Way  of  Plea  appeals  fironj  ;the  Will  •  adjiid|gcd, 

Wft? -2^  that  hotwithftanding  tiie  Appeal^  jhfe'Kaintm  is 

A;..     '  *  fcompleat  Executot  by  the  Probate,  arid  that  this 

is  an  ill  Plea,  for  the  Defendant  might  traverfe 

the  Probate,  if  the  Plaintiff  did  not  produce  it 

tn  Cpurt,  Of  he  may  deipand  Oyer  of  the  Will.  * 

Executot  Defendant. 

^ee  ASions  agapift  Executors^  &c.  ante  4^, 

Swan  yet'  ^TH  H  E  Jcftator  being  onlyTenapt  for  Life,  re- 

fhfSczrUsj    Jl    mainder  to  one  ^carles  in  Fee,  made  3,  Leale 

r"^'  74.  for  1 5  Years  to  the  Plaintiff  ^Ji^^w,  atid  afterward} 

made  Scarles  and 'another  Executors,  and  dy'd: 

Scarles  enter'd,' and' voided  thisLeafe,  ais  lawfullj^ 

he  might  •,  whereupon  Swap  the  LefTee  broi^ht  an 

Adiori  of  Covenant  againft  him  and  the  other 

Executor,  and  adjudged  that  it  would  not  lie. '"'  ■ 

Carter-^er-      Ajjumpjit   again  ft    an  Executor,*  wherein  the 

fem'^r^  ^^^^^^  that  theTeftator,  in  Confide: 

*  *"  5^S*  ptibn  of  3  I  paid  to  him  by  the  Plaintiff,  proml 
fed  to  deliver  vp^  fuch  a  Bandy  by  which  he  was 
bound  to  the  Teftator  in'  the  like  Sum,  ^nid  aver- 
red that  he  had  paid  the  3  /.  and  that  the  Bond 
was  not  delivered  up ;  After  \  Verdidt  for  the 
■     •     ^  -  -       ■  '  Plaintiff; 
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Plaintiff,  it  was  mov'd  in  arreft  of  Ji\(3gment,  ^  ' 
that  an  Ajfutnpjit  would  not  lie  againft  an  ExeCii* 
tor,  upon  a  collateral  Promife  of  his  Teftatoi^'j 
but  adjudged  that  it  would  upon  a  Gontraft  of 
the  Teftator  5  and  the  Reafori  is  the-  fame  upon  a 
Promife,  where  he' had  received  a  valuable  Confi'- 
deration  5  which  Judgment  was  affirm'd  in  the  . 
Exchequer  Chamber. '  •     •  '^ 

'    A  Widow  Executrix  brought  an  Indebitatus  Af-  Maftm 
fumpjit  againft  an  Executor;  Upon  a  Promife  of  His  '^^fi*' ' 
, Teftator :   She  had  a  Verdidl  and  Judgment  in  Jj^-  ^ 
B.  R.  which  was  reverfcd  in  the  Exchequer  Cham-  .^^^f^,*:. 
ber :  Afterwards  the  Widow  exhibited  her  Bill  in 
Equity,  fuggcfting  all  this  Matter,  and  pray'd 
to  be  reliey'd ,  and  upon  a  Demurrer  to  the  Bill; 
it  was  over-rurd  5  for  the  Lord  Keeper  made  no 
Difference  where  the  Plaintiff  feeks  Relief,  either 
after  or  before  Judgment  at  Law,  and  faid,  that 
by  the  Advice  of  ^11  the  Judges,  he  had  allowed 
Bills  for  Debts,' without' Specialty  brought  againft 
Executors, with  an  Avernient  that  they  had  AfletsJ 
I  > An  Admimftratrix ;  brought  •  an  A6lion  againft  GreyVfr- 
an  Executrix,'  upon  :a  Bond  .executed  by  her  Te-  ^^^^^ 
ftator,  for  the  Payment  "of  2oai  to' the  Inteftate  5  f^,;^^ 
the  Defendant '  pleaded  in  Bar '  that  the  Perfon  gg^, 
whom  the  Plaintiff  had  ajledg'd  to'be  theTeftai 
tor,  dy'd  inteftate,  and  that  Ajdminiftration  was 
granted  to  her,  -this  Defendant,  iandr  that  'flie 
Ought  to  be  named  Adminiftratrir,  and  not  Exe^ 
cutrix  5  and  upon  Demurrer,  this  was  adjtidg'd  an 
ill  Plea,  becaufe  ftle  did  not  triverfe  that  ftie  had 
^dminifter'd  any  of  the  Goods  of/ the  Inteftatej 
before  Adminiftration  was  committed  to  her; 
*  Debt  againft  two  Executors  upon  a  Bond  of  Rogw 
loc/.  by  the  Teftator  5  the  Defendants  jAezded  "^^fi^ 
that /their  Teftator  had  acknowledge  a  Recogni- JJl'^^^'^^^^ 
fance  in  the  Nature  of  a  Statute  Staple,  for  1 200 1.      ;  ' 
to  F",  ff.  and  that  they  had  not  Affets  tiltra  •,  the 
\ri;    n    f  :.  J  uy  ;  *  ^  '         PlaintiiF 
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Plaintiff  rcply'd,  that  one  of  the  Executors  w?^ 
bound  with  the  Teftator  in  the  Reicogniiance^ 
and  upon  a  Demurrer  to  this  Replication,  the  l)e- 
fendant  had  Judgment,  becaufe  the  Recojgnifance 
being  joint  and  feveral,  the  Plaintiff,  who  was 
the  Cognifee^  might  bring  his  Aftion  either  a- 
gainft  the  Cognifor,  or  againft  tHe  Executojr  0/ 
the  dead  Executor  :  Now,  here  he  hath  brought 
the  Adion  againft  the  Executor  of  the  dead  Exe- 
cutor, who  was  likewife  one  of  the  Cognifors,  fo 
that  all  the  Teftator  $  Goods  in  his  Hands  are 
liable  •,  and  the  Defendants  have  pleaded,  thai: 
,    .  they  have  none  ultra  to  fuch  a  Value  to  fatisfy 

this  Recognifance  5  and  'tis  ufual,  on  fuch  a  Plea^ 
io  give  in  Evidence  Payment  of  a  Bond,  in  which 
the  Executor  was  bound  with  the  Tejftator  5  th^ 
Plaintiff  had  Leave  to  difcontinue. 
ti^atfon'i    '    Debt  againft  an  Executor,  who  pleaded  plen$ 
^''fi*         Admimjlravit '^  upon  which  they  were  at  Iffue, 
Moor  3s^.  ^^^  ^^^  j^j,y  j-Q-j^j  ^Y\M  bis  Wife  was  Executrix  of 

JT.R.  and  that  flVe;  to  deceive  the  Creditors,  made 
a  fraudulent  Deed  of  Gift  of  the  Goods  of  her 
.  Teftator,  but  ftiircoritinii'd  in  the  Poffefllon,  and 
afterwards  marry  d  the  now  Defendant,  and  dy'd, 
'and  that  he  (the  Defendant)  had  Goods  in  hi$ 
Hands  fufficient;  &c,  adjudged  for  the  Plaintiff* 

f)ecaufe.  by  pleading  pleve  adminifiravit^  the  De- 
endant  had  confefs'd  himfelf  to  be  Executor,  and 
therefore  fhall  be  chargeable  ^  and  the  rather,  be- 
fcaufe  the  Property  of  the  Goods  wa3  not  alrer'd 
by  this  fraudulent  Gift  of  his  Wife,  but  continued 
ftill  in  her.  •     • 
Corel        '•    Debt  againft  an  Executor,. who  pleaded,  that 
^erfus        his  Teftator  was  indebted  to  one  ^jiwil?  in  30c t 
Devaii,      j^y  Bqj^^  j^Qt  fatisfyM,  but  ftill  in  Force  ^  and 

ll^'""'     that  he  had  fully  adminifterM,  and  had  n6t  Affets 

,  ^^'         viltra  TO  I.  to  fatisfy  the  Debt  Die  Exhihitiovis  BHIa^ 

nor  afterwards  ^  and  upon  a  Demurrer,  the  Plea 
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W^s  adjudged  ill,  becaufe  the  Defendant  pleaded 
plette  adminifiravit  die  Exbibitionis  BilU,  when  it 
fliould  be  ante  mpetrationem  Brevis. 

Debt  againft  an  Executor,  who  pleaded  in  Bar  Harding 
that  he  was  Adminiftrator  %  adjudged  this  was  no  ^f!*L 
good  Plea  in  Bar,  but  in  Abatement :  Tis  other-  saix!  ^^ 
wife  where  an  Action  is  brought  againft  an  Ad* 
miniftrator,  by  the  Name  of  Executor,  and  Judg* 
ment  againft  him  -,  for  this  may  be  pleaded  in 
Bar  to  another  Adion  brought  againft  him  as  Ad* 
miniftiator. 

So  where  Affumpft  was  brought  agcAnfi  an  Exe^  Fooler  vitv 
cutoTy  who  pleaded  in  Abatement^  that  he  was  -^^*'9*'^ 
minipator-y    upon  a  Demurrer  it  was  objedcd,    *  *'^^* 
that  this  plea  was  ill,  without  a  Travetfe  that  he 
fthe  Defendant )  had  adminifter'd  as  Executor  5 
but  adjudgM,  that  the  Plea  Was  good  without  it : 
The  Diftinftion  is,  where  one  is  fued  as  Executw, 
(as  in  this  Cale)  there  needs  no  Traverfe  ^  but 
where  Jthe  Defendant  is  fued  as  Admitoiftrator  to 
W.  R.  if  he  pleads  that  he  is  Executor,  he  muft 
traverfe  that  W.  R.  dy'd  inteftate,  becaufe,  unlefs 
there  is  a  dying  inteftate,  an  Action  cannot  be 
brought  againft  an  Adminiftrator  ^  and  to  plead 
that  he  is  Executor,  is  only  an  Anfwer  by  Impli- 
cation to  the  dying  inteftate. 

Debt  on  a  Bond  againft  an  Executor  of  ^  R.  Pawtn 
who  pleaded  that  JT.  R.  dy'd  inteftate,  and  that  ^^"'^ 
Admmiftration  was  granted  to  this  Defendant,  s^ik,  258* 
&  petit  judicium  Ji  ipfe  ad  l^llam  prAdiS'  refpondere, 
debeat^  &c.  and  upon  a  Demurrer  to  this  Plea,  it 
was  infifted  that  it  was  ill,  becaufe  the  Defen- 
dartt  fliould  have  traverfed,  that  he  intermed- 
dled before  the  Adminiftration  granted  to  him  j 
for  if  he  did,  then  he  is  Executor  ie  fon  tort  r 
But  adjudged,  that  fuch  a  Traverfe  would  have 
made  tjie  Plea  ill,  becaufe  there  is  no  intermed- 
dling alledged  in  the  Declaration,  therefore  the 

Defendant 
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Defendant  ought  not  to  traverfe  urhat  i&  not  al- 
leclgetj.    ^    .  .    ; 
shelle^v       Cafe  againfl:  aii  Executor,  who  pleaded  plefteal 
Cf/f,   I ,  mmftrjovit  ^  it  was.  adjudged,  that  the  <  Plainti^ 
8aik.  296.  ujjuft  ^rove  bis  D^bt,  or  dfe  he  ihall  recover  but 
k  Penny  Damages,  t^o'  there  are  AiD^ts,  becaofe 
this  Plea  ohlj  admits  the  Debt,  but   nc^  the 
^jfantum  i  adjudged  likewife,   that,  all  Debts  iq 
the,  Inventory  ihall  b^  A^^ts,  Unlefs  a  Demand 
^ndrefufal  to  pa;^  Js  prov'd.       ;  ^     .       >— : 
Newton     ..  judgment  againft  the  Teftator,   and  upon  1 
¥ichltd     ^^i^^P^<^l^  brought  againft  his  Executor,  he  pl^- 
iSalk.29&  ^P^*^  adminijiravii^  ^vA  that  .he  had  no;  Goods 
on  the  Day  ot  the  bringing  the  Scire  Facias^  nor 
at  any  Time  aftet  %  an^  qpon.a  fpecial  Denaiirrer 
to  this  Plea  it  was  adjudg'd  ill,  becaufe  the  De- 
fendant did  not  (hew  hav  he  had  fully  adminifterd  { 
for  againft  a  JudgmetA  he  ought  to  (hew  haw  k 
admmfterd  \  \\s  true,  upon  a  general  Detiiuner  it 
/        might  have  been  a  good  Plea. 

Executor  of  an  Executor. 

I 

See  Devaftavit  22$. 

Set  pientf  A  N  Exectitor  6f  an  Executor,  is  ah  Eleditof 
Admin.  jPL  to  the  fir  ft  Teftator,  ks  Well  as  to  his  own 
P®^'  Executor  ,•  but  each  Teftator's  Goods  ftand  feve- 
rally  charged  with  their  refpeftive  Debts,  and 
fuch  Executor  may  accept  the  Executorftiip  of 
his  own  Teftator,  and  refufe  to  meddle  with  the 
Goods  of  the  other :  But  if  he  accept  the  firft,  he 
cannot  refule  the  laft,  unlefs  where  tjie  Executor 
of  the  firft  Teftator  refufed  in  his  Life-time,  01 
dy'd  before  Probate  \  for  in  fuch  Cafe  his  Execa- 
tor  ftiall  not  be  fuffered  to  adminifter  to  the  firft 
Teftator,  unlefs  his  Executor  was  made  Refibmj 
Legatee  as  well  as  Executor  -y  and  this  appears  ia 
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ifieS'%  Cafe,  whidh  Was  thus,  was.  An  Execdtcnf  ifted 
(l>efor«  he  proved  the  Will)  made  his  Executor  '^^f'*' 
and  dy'd  5  the  Exeeutor  of  that  Executor  cannot  5[*"'«3r» . 
take  upon  hini  thfe  Eiecutibn  of  the  Will  of  the  ^  Rou!^*' 
lirft  Teftator,  but  he  may  take  Adminiftratibn  of  Abr.  ^7. 
the   Goods,  cum  Tejtatnento  Ames.  &i.     Nefither  34H.6.#4. 
can  an  Executor  of  s(n  Adminiffaratbr  Ifavd  the 
Adminiftration  of  the  Goodd  of  tht  fiift  Inte* 
ftate. 

The  Creditor  dy^d  inteftate,  Adminiftration  was  Yare  >«•- 
granted  to  U^.  R.  who  brought  an  Adlion  of  Deht^'^'P^^^^ 
againft  the  Debtor,  and  had  Judgment,  and  dy'd  *  ^"^  ^ 
inteftate  before  Execution  ^  then  Adminiftration  ' 

of  the  Goods  of  the  Creditor,  who  was  the  firft  In- 
teftate, was  granted  to  the  Plaintiff,  who  brought 
a  Scire  Facias  upon  that  Judgment,  and  upon  De- 
murrer it  was  adjudg'd,  that  it  did  not  lie,  for 
want  dF  Privity  5  but  that  he  muft  begin  again^ 
the*  it  was  infifted,  that  the  Debt  due  to  the  firft 
Inteftate  being  turnM  into  a  Judgment,  the  fecond 
Adminiftrator  might  have  a  fpecial  Set  Fa  to  exe* 
cute  it. 

The  Cafes  folhmivg  Jhev^ 

/ 
% 

(i.)  Jn)ere  an  Executor  of  an  Executor  hath  an  In* 

tereft^  and  where  be  hath  none. 
(2.)  Where  he  is  entitled  to  an  ASion. 
(3.)  Of  ASions  brought  againft  Unty  and  Beat  to 
fnch  ABions. 

(1.)  An  Executor  of  an  Executor  hath  an  Inter ejf^ 
where  the  Will  was,  that  his  Executors  Ihould  re- 
ceive^ tie  IJfues  and  Profits  of  his  Lands,  'till  his  »  oyet 
Son  comes  of  Age,  to  pay  his  Debts  and  Lega*  ^lo* 
cies,  and  breed  up  his  Children,  and  he  made 
two  Executors,  and  dy'd^^  one  of  the  Executors 
dy'd,  and  the  Survivor  made  his  Executor  and 
Ajd  during  tjie  Nonage  of  the  Son  5  adjudged, 

that  / 
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that  the  Executor  of   fuch  furviving  Executor, 

may  meddle  with  the  Rents,  and  dupofing  the 

^  feme  during  the  Infancy  of  the  Son,  as  the  Will 

direds,  becaufe  this  was  an  hterefi  veiled  in  the 

firft  Executor,  and  not  a  bare  ^thoritj. 

.  •  .  But  he  hath  no  Intereft  in  the  Cafe  following, 

'Tis  true,  an  Executor  is  an  AiSgnee  in  Law,  and 

Vaugh      ^^  ^s  A^  Executor  of  an  Executor  :  But  if  a  Man 

182.         give  Bond  to  pay  Money  to  fuch  Perfon  as  the 

ObUgee  by  his  laft  Will  (ball  appoint,  and  he  ap* 

point  no  Bi9dy  to  receive  it,  his  Executor  (hall, 

Pcrfe  >er-  not  havc  it  ^  for  the  Words  (to  pay)  carry  a  Pro- 

/*'^^^i  perty  in  them,  and  it  muft  be  an  Affignce  10 

f  RoL  Abr.  ^^^  *"^  ^^'  ^^  ^^»  wnich  is  intended  in  this 

9x5.         Cafe.  * 

•  3*  H.  8.  Two  *  Executors,  one  of  them  made  his  Exe* 
cutor,  and  dy'd,,  the  fuwivittg  Executor  dji  intefiaU, 
it  was  held,  that  the  Executor  of  the  Exccutoi 
who  firft  dy'd  ;flioald  not  meddle  •,  for  by  to 
Death,  the  Power  which  he  had  by  the  Will  was 
determixi'd,  as  to  him,  and  Survived  to  the  otto, 
fo  that  the  Ordinary  might  grant  AdminiftratioD 
of  the  Goods  cf  the  furviving  Executor,  and  liifi* 
wife  Adminijlration  de  Bonn  non  of  the  firft  Tcfe- 
tar.  ^^ 

(2.)  As  coficermng  A^idp%  Xo  which  he  is  efftiH 

Dyer  160.  ifijid  this  Cafe,  Jf.  Twp.  Eiecut^rs,  one  of  them 
proved  the  Will,  and  thp  othpjr  refufed  before  the 
Ordinary,  who  thereupon  granted  the  Admins 
ftration  to  the  other,  who  made  his  Executor,  ana 
dydy  and  that  Executor  alone  brought  aa  Aflioj 
of  Debt,  for  a  Debt  due  to  the  firft  Teftator,  and 
by  the  Opinion  of  Brook  Chief  Juftice,  the  AflioB 
did  lie  5  for  though  he  who  refufed,  might  admi- 
nifter,  notwithftanding  his  Refufal  •,  yet  it  nm 
be  in  the  Life-Time  of  his  Companion,  but  when 

Yel.  83.  he  is  dead,  his  Eledkion  is  gone.  But  where  as 
Adminiftrator  got  Judgment,  and  dy'd  inteftaj^ 

to 
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his  Adininiftratof  cannot  have  an  Execution-  be- 
caufe  he  is  not  privy  to  the  Record'. 

And  this  agrees  with  BrudneJTs  Cafe,  vl%.  an  Bnidncirf 
Adminiftr^tor  durante  minore  Atate   obtained   a  ^^^^ 
judgment,  and  dy'd  ^  his  Executor  brought  a  ^cif  ^  *^^P'  ^ 
Fa  upon  that  Judgment,  and  Procefs  was  conti-^  .. 
xiud  'till  the  Defendant  was  outlawed  •,  then  he 
trought  -a  Writ  of  Error  5  and  adjudg'4,  that  an 
Executor  of  an  Adminiftrator  cannot  Jiave  Exe- 
cution upon  a  Judgment  obtained  by  the  Adniini- 
,'ftrator',  for  no  Man  fhall  have  luch  Execution 
but  he  who  is  fubjedt  to  the  Payment  of  the  Debt* 
of  the  firft  Inteftate,  and  that  an  Executor  of  an 
Adminiftrator  is  not  obliged  to  do. 

An  Executor  of  an  Executor  may  avow  for  ^*^« 
Rent  due  to  the  firft  Teftator  in  proprio  Jure  ^  as  ^[^ 
for  Inftance,  Leflee  for  Years  rendring  Rent,  taVcb.axx 
made  JT.N.  his  Executor,  and  dy'd  5  W.N.  made 
R.B.  his  Executor,  and  dy*d ,  R.  B.  diftreined  for 
Rent-arrear, .  and  in  Replevin  avow'd  in  Jure  fuo 
propria     It  was  obje£ted,  that  for  Rent-arrear  in 
Vita  Teftatoris,  an  Adtion  of  Debt  was  the  proper  _ 

.Remedy  ^  but  it  was  adjudg'd,  that  at  Commoli- 
Law  he  might  diftrein,  by  reafon  ot  the  Rever- 
Hon,  which  made  the  Privity  ^  and  that  the  A- 
vowry  was  good,  tho'  it  was  by  an  Executor  of 
an  Executor  in  jure  fuo  proprio. 

(?.)  u4nd  as  be  may  fue^  Jo  in  fome  Cafes  he  may 
be  fued  alone  \  as  where  there  are  two  Executors, 
one  made  his  Executor  and  dy'd,  yet  Debt  may 
be  brought  againft  the  Survivor. 

But  Debt  did  not  lie  againft  an  Executor  of  an  iVent.292 
^  Executor^  upon  a  Suggeftion'of  a  Devajfavit  made  Sfeante* 
by  the  firft  Teftator  ^  for  it  is  a  Perfonal  Wrong  ^[\^^ll 
for  which  fuch  Executor  (hall  not  be  charged.  ^^^^^^^ 
And  my  Lord  Hales  was  of  Opinion,  That  it  was 
with  Difficulty  obtained,  that  Debt  would  lie 
*  againft  an  Executor  bimfelf  upon  a  Suggeftion  o( 

T  JTaJfe 
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Jf^afle  done  by  him  ^  bi|t  that  Point  being  now 

fettled,  he  iaw  no  Reafon  to  extend  the  A&ion 

Chain!)er-  farther-    However,  the  Court  of  C&aw^rjf  thought 

hin  ytffn*  ]x  equitable  to  make  an  Executor  of  an  Executor  lia- 

uTtT^h   ^^^  ^^  anfwer  the  ^antum  oi  the  Devaflavit  to 

Rep.' 217.*  Creditors,  fo  far  as  he  had  Aflets  from  his  Execuf 

tor.    And  about  three  Years  after  that  Decree, 

the  Parliament  thought  it  reafbnable  to  provide  a 

Remedy,  which  was  done  by  a  Statute  made  An- 

30  Car.  2.  fto  ?o  Car,  2.  by  which  'tis  enadled.  That  an  £x«" 

cap.  7.       cutor  of  an  Executor  Jl)afl  be  liable  as   his  Tejlator 

would  pave  been^  where  the  Goods  are  wajied  or  cone 

verted. 

About  I  %  Years  before  the  making  this  Statute 

this  Cafe  happened,  vix^  The  Teftator  bequeath'd 

I^idholfon  a  Legacy,  and  made  the  Hun)and  and  D.  his 

"^trfl^        Wife  Executors,  and  dyld  \  the  Huijband  made  his 

Sherman,   \j\{q  and  his  Son  Executors,  and  dy  d  s  the  Lega- 

^7  £:  tee  exhibited  his  Bill  againft  D.the  Widow,  and 

23!  I  Sid!  the  Son^  wherein  he  charged,  that  the  firft  Tefta- 

45-  tor's  Eftate,  which  was  liable  to  pay  this  Legacf, 

was  come  to  the  Hands  of  the  faid  D  and  the  Son^ 

whereof  one  was  the  fuxviving  Executrix  of  the 

iirft  Teftator,  and  the  other  was  the  Executor  of 

the  dead  Executor-,  and  he  demurred,  becaulethe 

furviving  Fxecutrix  was  only  liable,  and  that  he 

was  not  privy  in  Law,  nor  accountable  for  the 

Eftate  of  the  firjl  Teftator  :  But  decreed,  that  his 

Eftate  ought  to  be  liable,  into  whofe  foever  Hands 

the  fame  Iliould  come. 

Executor,  his  Right  exclufive  from  the 

Heir. 

stt  Tit.  Tp  H  E  Things  to  which  an  Executor  is  entitled 
Prefect*-  »  by  the  Law,  exclufive  from  the  Heir,  art 
tion.         either  in  Poflefllon,  or  in  ASion. 

The 
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"  The  poffcffory  Things  are  Chattels  Real^  as  Lev- 
ies determinable  upon  Lives,  or  Leales  tor  Yeais  \ 
'tis  true,  fuch  Leafes  are  not  in  PolFellion  'till  an 
a£tual  Lntry  on  the  Lands,  unlefs  it  is  a  Leale 
of  TytheSj  "where  no  Entry  can  be  made.  Ar- 
rears of  Rents  ifluing  out  or  Houfes  or  Lands,,  the 
'Grantee  of  the  next  Prefentation  to  a  Church, 
dying,  his  "^  Executor  ihall  pr^fent :  So  if  a  Lea(e  •DyeriRj 
is  made  to  ^  Bi(hop  and  his  SuccefTors,  his  ||  Ex^-  lCaLit.46 
cutor  ihall  have  it  ^  and  in  fome  Cafes  the  Ken,t 
it  felf  (hall  go  to  the  Executor,  as  for  Inftance : 

A  Man  pofTefled  of  a  Term  for  1 00  Years  dy'd  Norton 
^^eftate^  Adminiftration  was  granted  to  hU  Wife  ^fi** 
jpho  made  a  Leafe  for  Five  Tears  to  R.  B.  rendring  Drlvfyer* 
Rent  to  her,  or  her  Executors  or  Afligns.    After-  fus  Bailey, 
'wards  (he  made  a  Will,  and  appointed  the  Plain-  »  Vcm. 
tiff  to  be  Executor,  and  dy'd.    The  Qiieftion  Was,  ^^'  ^'^r. 
Whether  this  Executor  of  an  Adminiftratrix,  or  ^    ^•**^^' 
the  Adniiniftratar  de  Bonis  nan  of  the  Intef^te, 
flKHild  have  the  Rent  ?  It  was  infiftcd,  that  the 
Adrniniftrator  de  Bonis  von^  O'c.  Ihould  have  It  as 
incident  to  the  Reverfion,  and  that  the  Covenant 
ihall  go  with  the  Rent  ^  but  adjudged,  that  the 
Executor  of  the  Adminiftratrii  ihall  have  it,  be- 
caufe  he  comes  in  under  the  Leaie  m^de  by  her, 
and  may  maintain  an  Aftion  of  Covenant  on  the 
Perfonal  Contrail    of    the  faid  Adminiftratrix, 
which  the  Adminiftrator  de  Bonis  non  cannot  t 
for  he  mnft  come  in  paramount  the  Leafe  upon 
which  this  Refervation  was  made. 

So  were  the  Teftator  devifed  to  jR.  B.  the  Rent  Gore  err- 
and Profits  of  his  Eftate  for  j^  Years  in  Trufl:  t^o /»*  ^^'*'^^ 
pay  his  Debts,  &c.  and  the  Refidue  of  his  Goods  'J^''  ^'^ 
»nd  Chattels  to  the  faid  R.  JB.  whom  he  made 
Executor.    The  Trufl:  was  performed,  and. there 
was  an  Overplus  of  the  15  Years  ;  and  it  was  i»- 
•fiiled  for  the  Heir,  that  the  Terp  being  rated  out 
«f  the  Inheritance,  ihall  return  to  it  again  and  * 

T  2  ceafe,. 
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ctafe,  after  the  Triift  was  performed  :  But  it  was 
deofe^d,  that  ^n  Intereft  paffed  by  thefe  Words, 
^na  the'Executor  fhouM  have  the  Refidue  of  the 
Term. 
^  He  IS  likewife  entitled  to  Things  in  A3hn^  as 

to  th?' Right  of  Execution  on  a  Jodgment,  Bond, 
hit  l^tatute  5  he  is  alfo  entitled  to  all  Perfonal 
Goods  ^nd  Chattels^  of  what  Nature,  Kind,  or 
Quality  foeyer  the  ftmeare^  and  thefe  are  ac- 
counted in  his  Poffeffion,  though  not  aftually  fo, 
»rid  he  oftay  maintain  Trefpafs  for  them. 

And  as  to  Corn  fow'd,  if  Tenant  for  another 
Man's  Lif^  fow  the  Land,  and  they  both  die  be- 
fore the  Corn  \i  ripe,  the  Executor  of  the  Tenant 
fliall  haye  the  G)rn; 

The  Cafe  is  the  f^me  where  Tenant  in  Tail 
foweth  the  Land,  and  dieth,  bis  Executor  fhall 
nave  it. 

So  where  the  Wife  hath  an  Eftate  in  Fee  in 
Tail  for  Life  or  for  Years,  and  the  Hulband  fow- 
eth the  Lapd  aijd  diith,  his  Executor  Ihall  have 
the  Corn. 
.  -  The  Hufl>and  ma4e  a  Feoffment  to  another  to 

Dyer  3i5.  j^^  ype  of  himfelf^  and  hh  Wife  for  their  Lives, 
Remainder  to  his  right  Heirs  5  then  he  fow'd  the 
Land,  and  made  his  Executor,  and  dy'd  5  it  was 
a  Queftion,  who  ftiould  haye  the  Corn.      The 
Judges  were  divided  in  Opinion  5  lome  held  that 
the  Wife,  who  was  the  furviving  Joint  tenani^ 
fhoiild  haye  it,  efpecially  fince  the  Joint-tenancy 
was  made  by  the  Hufband  himfelf,  dating  the 
Coverture  :   But  it  was  ended  by  an  Award  cf 
two  of  them,  who  ^ave  the  Executor  a  fourth  Piatt 
of  the  Corn  after^  it  was  thralh'd. 
to.  Lit*.  *     Arid  yet  my  Lord  Coke  tells  us,  artd  fb  is  the 
«99'         Law,  That  if  Hufl^nd  and  Wife  are  Joint- tenants 
bf  Land,  and  the  Hufband  lowed  it  and  die  5  his 
'  Wife,  and  not  his  Execator  fhall  have  the  Corn.^ 
---^  But 


exchfive  from  the  Heir.  277. 

^ut  Goods  which  two  have  in  Comznop,  (hall  Co.  Lit. 

Bo  to  the  Executor  of  the  deceaftd.  "®*" 

As  to  Mortgage  Money  Littleton  tells  us,  That  ilnll.209. 
if  the  Mortgagee  in  Fee  dieb^ofetbe  Day  of  Pay-  «*• 
[wnenty  and  his  Heir  enter  on  the  Land  after  the  Da} 
of  PajmeTtt,  yet  the  Money  (hall  be  paid  to  hi*, 
Executor.    And  my  Lord  Coke  in  his  Comment/ 
on  it  affirms,  TJiat  the  Executor  doth  moreropr^ 
ient  the  Perfori  df  the  Teftator,  than  the  Heir 
doth  that.of  th«  Anceftor^  for  though  he  is  notr 
named,  the  Law  appoints  hi^  to  receive  thc^ 
Mortgagjsi-Money,  becaufe  it  was  at  firft  a  :Duty ^ 
to  the  Mortgagee,  and  the  Eftate  was  ma^?.  to  hi/?; 
by  Reafcm  of  his  lending  the  Money  to  the  Mof  t-, 
gagor^  and  therefore  the  Payment  (hattnot  Jx, 
*ihade  .to  \the  Heir,  unlejft  >lhe  Conditio*^  ^  Re*j 
denription  was,  That  the  Mortgagor  ^fbre^ld.  .pay, 
,the  Money  to  the  Mortgagee  or  his  Heiyi  -,  in  fach^ 
Cafe  if  the^  Mortgagee .  dieth  before  the  .Day,  ^ 
Payment,  it  (hall  go  to  ^lis  Heirs,  iot  defignatia^ 
ftfim  efi  exdufo  ak^iiis :  But  if  'tis  to  bfe  paid  to 
the  Heirs  pr  Executors,  the  Mortgagor  fi>ay  pay- 
^t  to  either. 

'    The  Teftator  being  polTefs'd  of  a  term  for 
Years,  devised  It  to  A.  fot  Life,  and  fp  tP  B.  fo? 
JLife,  and  likewife  to  five  more  fuccelTi vely  for  Life.^ 
they  all4y'd  arid  the  Queftion  was,  Who  fhould 
have  the^ejfidue of  the.Term?  Adjudged, that  thii 
Pevife  to  all  of  the  pevifees  was  good,  and  that 
the  firft  Devifee,  and Ibcvery  other  Deyifee  in 
his  Turn,   had  the  ;whole  Term  vefted  in  hirii^ 
jarid  the  next  in  Remainder  had  but  a  Poffibitity^ 
and  no  more,  and  thfe  Ejeeutbr  pf  the  Teftatoi  Eyrtyerfm 
had  but  a  Pajpbility  cf  Revarter  5    now  here  the  F^i^ian^', 
Teftator  gave  but  a  limited  Eftate,  and  what  hfe  ^saik.231 
did  not  give  awiay,  mtift  remain  in  him,  and  by 
Confeqiieace  piuftigo  to  his  Ex^utor.  .      ^ 

S  /•    r       •        -  '    * 
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Executory  Devifc  of  a  Fe ^-Simple. 

•  "y^  I  S  a  Rule  in  Law,  That  a  Remaifider  (which 
X  is  no  more  than  the  Refidue  of  an  Lftate) 
cannot  belimited  after  a  Fee-Simple,  becaufe  when 
a-Manhath  parted  with  his  whole  Eftate^  nothing 
an  rewdht  for  him  to  difpcfe. 
■^  •  But  this  Rule  hath  been  evaded  by  diftinguifti- 
ing'  between  an  Abfolntif  and  sl  *Covditioval  Fee 
which  depends  on  a  Contirgeyicy,  and  whicji  is  to 
ccafe  itt  dnc,  and  be  transtierred  to  another  when 
t^e  Coittiftgency  bappetts^  fo  that  now  'tis  no  longer 
doubted,  but  that  a  Fee  n\ay  remain  and  arife  out 
of  the  firft  Fee  conditionally  litnited,  and  tbis^ 
may  be  either  by  Way  of  U(e  or  by  Devife^  and 
vr)ien  fiich  a  Remainder  i$  limited  in  a  Will,  'tis 
called  an  Executory  Devife  \  that  is,  where  a  Man 
devifeth  a  Fee-Simple  to  one  to  be  vefted  in  ano- 
ther upon  a  Contingency. 

And  where  there  is  fuch  a  Devife^  there  needs 
nt>t  any  particular  Eftate  to  fupport  it,  becaufe  the 
Teftator  hath  not  parted  with  his  whole  Eftate 
in  the  firft  Limitation*,  for  (bmething  ftill  re- 
mains in  him,  and  which  after  his  Death  may 
defccnd  to  his  Heir  till  the  Contingency  happens-, 
and  becaufe  'tis  not  a  prefenthnt  a  future  atid  con- 
tifigenf  Interejl^  therefore  a  common  Recovery  will 
not  bar  it.  -     • 

.  'Tis  true,  a  Devife  of  a  Remainder  after  a  Fee- 
Simple^  was  unknown'  to  former  ^ges,  and  there- 
fore Anno  28  H  8.  where  the  I>vife  was  to  the 
Prior  and  Convent  of  St,  Bartholomew,  and  his  5iit- 
C£?^on,  paying  Rent  to  the  Dean  aytd  Chapter  of 
Paul*!,  and  if  they  Lil  in  Payment,  that  their 
^ftate  fliould  ceaie,  and  the- I>tf jw  a?/i  Chapter  of 
Paul\  and  their  Succejfots^(hopld  have  hj,  this 
was  adjudged  void  by  Baliwinzn^  Fitxberherty  be- 
.  -^  '  T      .  caufe 
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.  caufe  nothing  could  remain  after  a  Fee-Simple 
^ks  given,  and  they  were  the  greateft  Lawyers 
of  that  Age.  D/cf  33. 

But 'tis  with  great  Reafon  that  Remainders  a* 
fifing  upon  a  Contivgetfcy  are  now  allowed,  even 
after  a  Devife  of  an   Eftatc   in  Fee  Simple  thus 
diftinguifhed  ;  for  this  itands  upon  the  Reafon  of 
the  old  Law,  which  always  allowed  very  favour- 
able  Diftindions  to  fupply  the  Meaning  of  the 
Teftator,  whofe  Intent  is  chiefly  to  be  obferved 
in  his  laft  Will  •,  and  therefore  in  thefe  Executory 
Devifes,  when  it  appears  by  the  Will  that  he  in- 
tended the  fccond  Devifee  (bould  not  take  any 
l>refent  but  a  future  Interefl:,  and  made  no  Difpo- 
fition  of  it,  in  the  mean  time,  it  Ihall  defoend  to 
the  Heir  till  the  Contingency  happens. 

The  firft  Remainder  that  I  find  limited  after 
a  conditional  Fee  Simple  by  Devife,  and  whicfr 
was  allowed  to  be  good,  was  Atmo  20  tliz  which 
was  a  Devifeto  his  Wife,  until  his  Son  Ihould  be  Hind  ir^f. 
24  Years  old,  and  then  one  Third  to  his  Wife  for  ^'"//,^"' 
Life,  the  Refidue  to  his  Son  avdhh  Heirs  y  and  aLeon  itl 
if  he  He  before  24,  mtd  without  Heirs  of  bis  Sody^  gL  on  64. 
Remainder  to  his  Wife  for  Life,  Remainder  to  a  '  ^^^^ 
Daughter  in  Tail,  Remainder  to  his  own  rif^bt^^^'^^^' 
Heirs :  Now  here  was  a  Remairidcr  limited  after 
a  Fee-Simple,    and  by  Dyer  and  Manwood  it  was 
held  good  \  for  it  was  not  limited  upon  the  Sons 
dj^ing  without  Heirs  of  bis  Body  geverally^    but' 
upon   his  dying    without  Heirs,  G)V.   before  he* 
tpas  74Tearsold'^  fo  that  it  being  a  Remainder 
depending-  upon  a  Contingency,   which  might 
happen  in  a  few  Years,  it  was  held  good  :   But 
that  Contingency  never  happening  (for  the  Son. 
lived  till  he  was  above  that  Age)  therefore  he 
held  no  Eftate  Tail,  but  a  Fee-Simple. 

But  a  Remainder  to  afife  upon  a  Covtirtgettcy^ 
cannot  be  limited  after  an  Efiate-Tail^  and  there- 

T  4  fore 
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fore  where  an  Eftate  of  Inheritance  is  deviled  to 
otte^  and  to  remain  to  another  U[)on  a  Contingency^ 
it  has  been  always  considered,  whether  the  firft 
Eftate  is  a  Fee-Simple  or  a  Fee-Tail^  either  exprefs 
or  hy  Implication  •,  for  if  the  latter,  there  can  be 
no  executory  Devife  after  it,  for  that  would  tend 
Chitche'j  to  a  Perpetuity,  and  fo .is  Clutches  Cafe. 
£*^'»  /.  The  Teftator    had    two   Daughters,    two 

1  RoiiP^  Grandaughters,  and  two  Houfes;  and  devifed  one 
Abr.83f,   Houfe  to  his  eldeft  Daughter  and  her  tieirs,   and 
^B9'         the  other  to  the  youngeft  Daughter  and  her  Heirs^ 
and  if  Jhe  died  hfore  Jixteen^  living  the  eliejl,  then 
that  Houfe  to  the  eldeft  and  her  Heirs  \  and  if 
both  his  Daughters  died  without  IJfue^  then  he  devifed 
the  HoufeS  to  his  Grandaughters  and  their  Heirs. 
'     It  was  the  Opinion  of  Djer,  that  thefe  Words  in 
the  Will,  m%.  if  both  his  Daughters  die  without  IJfue, 
did  not  create  crols  Remainders  in  Tail  to  theoi 
by  Implication,  for  then  the  Devife  to  his  Gran- 
daughters had  been  void,  but  each  of  them  had 
a  Fee-Simple  conditional  immediately,  viz..  the 
eldeft  if  Ihe  furvived  her  Sifter  dying  before  fix- 
teen,  and  the  youngeft  if  ihe  furvivad  that  Age, 
and  the  Eftale-Tail  was  to  arife  to  the  eldeft  up- 
on the  youngeft  Daughter's  dying  before  fixteen  5 
for  'tis  plain,  ftie  was  not  to  have  that  Houfe, 
unlefs  the  youngeft  had  died  before  that  Time, 
and  the  Eftate-Tail  to  her  being  to  arife  upon 
that  Contingency,  (which  never  happening,  for 
the  youngeft  died  after  fixteen)  then  the  Caf^  was 
no  more  than  «  Devife  of  a  Houfe  to  the  youngeft 
Daughter  and  her  Heirs,  and  if  fie  died  before  fix- 
teen^  living  the  eldeft^  then  to  her  ^nd  her  Heirs, 
which  is  a  Remainder  limited  after  a  conditional 
Fee,  and  good  by  Way  of  executory  Devife. 
Weiiock        ,  AboiU  1 7  Years  afterv^^ards  it  was  allowed,  that 
Xrfm^^^j^  in  a  Devife  a  Tec  may  ceafe  in  one,  and  be  trans- 
Cro.  Eiiz.    ;'  ;  ..  .   >.  rerrd 
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ferr'a  to  another  by  the  Law,  without  ah  cxprefii 
Limitation  of  the  Party. 

However  this  was  a  Point  which  was  not  well 
fettled,  for  about  feven  Year^  a^etVi^ards  thert 
was  a  Devife  to  his  Son  and  bis  fleiri,  and  if  be  s^^i  y^^^^ 
iie/antbin*Age^  and  witbout  TJfue^  kemaindelr  ovtr,  Genrd, 
&^c.  it  was  held  clearly,  that  if  the  Devife  hW  CrcEUz, 
been  to  him  and  his  Heirt^  and  if  he  died  t^itbiHit  ??^* 
Jfue,  Remainder  over,  it  had  biehSn  Eftate-Tail  ^"^^^^^^ 
in  the  Son  ^  for  the  Word  Ijfne  ftiews  what  Ifeirt 
were  intended,  viz.  Heirs  of  his  Body  ifluing: 
But  it  being  to  him  and  his  Hieirs,  and  if  be  die 
within  Age,  Remainder  over,  they  rejefted  thofe  . 
Words,  and  mad?  that  Limitatioil  utterly  void^ 
becaufe  they  would  iiot  allow  any  Remainder  tb    ^ 
depend  on  a  Fee,   tho'  it  was  to  arife  lipbn  a  Con- , 
ti^ency  of  the  firfl:  Deyifees  dying  witbin  Age  as 
well  as  without  Iflue. 

But  not withHanding  this  Cafe,  it  feemed  very 
realbnable  to  fupport  fiich  Remairtdens,  after  Feea 
determinable  upon  a  Contingency,  and  makd 
them  good  by  many  folemn  kefolu'tiohs,  in  order 
to  obferve  the  Intention  of  the  Teft^toir,  &nd  tb 
perform  his  Will.  ' 

And  therefore  about  four  iTeara  afterwards  it 
was  adjudged,  that  though  a  t^ee  could  not  bfe 
limitted  after  a  ffse-Simple,  yet  a  Fee  tb  ari(fe 
upon  a  Contingency  was  good  by  Way  oF  ExeCli* 
tory  Df  vifc.  , 

As  for  Inftance,  the  Teftator  had  tv/'o  Sohii^Hafnf. 
and  a  Daughter,  and  devifed  Money- Legaciek  t56  worth  >«f- 
his  youngeft  Son  and  Daughter,  to  be  paid  by  his  -^'  ^g,"^' ' 
eldeft  Son,  and  devifed  his  Lands  to  him  and  his  ^l^         ' 
Heirs,  upon  Condition  th^t  if  be  did  not  pdy  the  Noy5i, 
Legacies,  that  the  Land  fhould  be  to  them  and 
tbeir  Heirs.    Now,  here  was  a  future  Remainder 
in  Fee  limited  after  a  Fee,  bat  it  was  upon  a 
Contingent,  viz.  if  the  eldeft  Son  failed  in  P^y- 
i  ;■.;  ■■    •  •  ^  :  ;    ■'  t   '?'  ment 
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ment  of  the  Legacies,  and  this  was  held  gooid.  by 
Way  of  executory  Devife  to  them  •,  anxl  in  this 
Cafe  the  Son  himfelt  determined  his  Fee-Simple 
io  not  paying  the  Legacies. 

About  1 8  Teats  afterwards  the  Lav  becafne  fettUi 
*  in  ibis  Poht,  in  a  noted  Cafe  between  Pell  and  Brown, 

/  which  is  reported  in  many  Books, 

peYl  rtrfw    .  jf.  Jhe  Teftatot  devifed  his  Lands    to    his 
^^■^     voungeft  Son  and  his  Heirs^  and  if  he  died  witbont 
aRoiL       Jf«^,  living  the  eldejl,  then  to  the  eldeft  Son  and 
Rep.  196.    bis  Heirs.    The  voungeft  Son  fuppofihg  he  had 
Paliii.131.  ajn  Eftate-Tail,  lufFered  a  common  Recovery,  then 
a  Cro"'**  fold  the  Lands,and  died  without  Iflue^Ki/fwg  theeU- 
irSi?^^*  ^;  It  was  adjudged,  againft  the  Opinion  of  !)«&. 
Abf.  611,  rjigej  That  the  youngeft  Son, had  not  an  Eftat^ 
^l^*         Tail,   nor  an  abfolute  Fee-Simple,   but   a  Fee- 
Simple  Conditiona]l,  and  that  the  eldeft  Son  had 
an  Eftate  in  Fee,  which  was  to  arife  upon  the 
Contingency  of  his  Brother's  dying  without  Iffuc 
in  his  Life-time,  which  could  not  be  barred  by 
t)ie  Recovery,  becaufe  the  Remainder  to  him  vm 
not  in  Bein^  till  the  Contingency  happened,  it 
^as  a  Remamder  which  did  not  depend  upon  any 
particular  Limitation,  but  upon  a  collateral  De- 
termination of  the  firft  Eftate,-,  for  the  Words, 
«/;x.  If  he  die  without  Ij(fue,  &c.  are  not  abfolute 
gnd  indefinite,  but  a  tied  up  0  a  Contingency, 
viz.  living  theddefl\  and  fuch  fe  Rfemainder  being 
only  to  take  Place  upon  a  future  Poffibility,  may 
^  .  ,  depend  upon  a-Cpnditional  Fee,  and  in  this  Cafe 
thp  yee  determined  by  the  Son's  dying  without 
,  IlTue  in  the  Life-time  of  his  Brother. 

Gilbert  Two  Years  afterwards  the  Teftator  having 

ynfut  '.  ^i^f^e  Sons  and  three  Hoiifes,  devifed  one  Houle 
aCroTdri'.  ^P  ^^^  eldeft  Son  and  his  Heirs,  and.  another  Houfe 
a  Roil.  to  his  younj^eft  Son  and  his  Heirs,  and  fo  to  the 
Rep.  281.  tjbiird,  provided  if  all  my  Children  die  without  Iffiie  of 
thir  Bodies^  then  all  my  Houfes  Ihall  be  to  Mar- 
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{O^  and  her  Heirs.  The  two  eldeft  died  X^thoot 
Klue  *,  adjudged,  that  Margery  fhall  have  their 
Hoitfes  immediately  ^  for  the  Words  Jyhg  without 
Jffiie  of  their  Bodies,  did  not  make  trofs  Remain* 
ders  in  Tail  to  them  by  Implication,  fo  as  to  en- 
title them  to  the  Houfes  of  each  other,  becaule 
there  was  an  eiprels  Eftate  in  Fee,  limitted  to 
each  of  them  in  the  firft  Part  of  the  Will  -,  amd 
the  Devife  to  Margery  in  Fee  afterwards  was 
allowed  to  be  good,  becaufe  it  was  to  arife  upon 
the  Contingency  of  the  Sons  dying  without  Iffiie. 

The  next  in  order  of  Time,  was  a  Devife  to  chadock 
one  and  his  Heirs,  and  if  be  died  without  Iffue^  living  >«»/'«. 
K.  B.  ox  if  he  die  before  21,  that  then  it  (hall  re-  l^'y^  , 
main,  (yc.  this  makes  a  Fee  Simple  Conditional  * 
immediately,  and  the  Words  if  be  die  without  Iffue 
make  an  £(late-Tail,  which  is  not  to  arife  but    . 
upon  a  future  Contingency,  viz.  if  he  die  without 
llTue,  limttg  RB. 

But  a  Devife  to  Thomas  his  eldeft  Son  and  his 
Heirs  J  and  a  Devife  of  other  Lands  to  Francis  his 
Son  and  his  Heirs^  and  if  either  die  without  IJfue^  the 
Survivor  JI)aU  be  Heir  to  the  other  \  this  is  an  Eftate- 
Tail  immediately,  fo  great  a  Difference  there  is 
where  the  Limitation  is  upon  a  dying  without  IJfue 
generaBy,  and  dying  without  Iffue  in  the  Life-time  of 
another,  for  the  laft  only  makes  it  an  Executory 
Devife. 

And  to  (hew  that  a  Remainder  cannot  be  good  wood 
after  an  abfolute  Fee,  this  Cafe  happen*^ :  f.  A  >«/"' 
Devife  of  his  Lands  in  H.  to  John  his  eldeft,  and  ^^^^^'J]^^ 
other  Lands  feverally  to  his  two  other  Sons,  (but  \^^cu 
did  not  limit  what  Eftate  they  ihould  have)  and 
that  if  any  of  them  died  (but  did  not  fay  without 
Ifliie)  the  other  furviving  JhaU  be  his  Heir,     John 
the  eldeft  Son  had  IfEie  and  died  ;  adjuds  d.  That 
the  Lands  in  H.  fliall  not  veft  in  the  lurviving 

Sons 
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Bdtis  by  Way  of  Executory  Devife^  for  jfobfi  it- 
vihg  only  an  Eft  ate  for  Life  by  the  Will  by  Im- 
plication, that  Eftate  was  dtowned  by  the  Defcent 
jof  an  abfolute  Fee  upon  him  who  was  the  eldeft 
Son,  and  by  Confequence  the  Remainder  which 
was  to  veft  upon  the  Contingency  of  dyiojg  with- 
out Iffue,  was  dcftroy'd,  for  thfe  eldeft  Son  had  a 
pure  and  abfolote  Eftate  in  Fee,  which  fhall 
deidend  to  hiB  IfTue.  But  Fkfnmif^^  Chief  Juftice, 
faid,  That  thfe  Freehold  was  not  fo  abfdlutely 
pierged  in  the  Inheritance,  but  that  it  might 
Itvivfe  tipon  the  Death  ot  Jchn^  and  his  ^rt 
remain  to  his  Brothers  by  Way  of  executory  Dc- 
yift,and  fo  it  hath  been  fince  adjudged  in  Forteftuc 
and  ^Wot's  Cafe.  ' 

In  &  fpecial  Verdift  in  Eieftment  the  Caft  was, 
Jtobert  Edge  being  feifedin  Fee,  devifed  his  Lands 
toTruflfees/or  ii  tears^  then  to  the  firft  Son  of 
Jf^.  R.  and  the  Heirs  Males  of  bis  Body,  and  fo  to 
the  fecorid  and  third  Sons  in  Tail,  provided  thj 
take  oft  thnt  bis  Surname  of  Ed^e,  which  if  thtf 
xefufe  to  do,  or  die  without  Ifne,  then  he  devifed 
the  Lands  to  the  firft  Son  of  T  P.  in  Ta^l,  with 
the  like  Pjf}^^^^  ^  ®^^  if  they  refbfe,  &c.  then  to 
the  iri|ht  Heirs  of  t]be  Teftator  for  ever ;  IT.  R.  the 
firft  Bevifte,  bad  no  Soft  at  the  Time  of  the  Dewfe^ 
and  died  without  Iffue,  T.  P.  had  a  Son  at  the 
Time,  who  took  upon  hirii  the  Surname  of  ^ge 
the  Teftator;  adjudged,  That  theDevife  to  the 
frftlSonef  W.R.  and  ihe  Heirs  Afaks  bf  his  Body, 
/was  not  a  Cbfttingeint' Remainder,  but  an  execu- 
tory  Devife,  becaufe  the  precedent  Eftate  to  the 
Triiftefes  was /or  1 1  fears,  which  Eftate^  cannot 
fopport  a  Remainder,  neither  can  a  Reniainder 
be  limited  after  a  Fee-Simpplei  becaufe  after  fuch 
i  DeyiCe  nothing  reniainsto  'difpofe.'  Thieh  ad- 
Jnitting  this  tobe  an  executory  Devifc,  'tis  Void; 
for  all  fuch  Devifes  ^xeprefent  or  future -y  if  prefent^ 
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'iht  Pskitf  mt&  he  in  ^eirg,  and  cBfiasti^  to  tflrke 
at  the  Time  of  tfie  Devife,  which  he  was  not  in 
l^his  Cafe,  becaufg  W.  R.  bad  no  Son,  an|d  'tis  plain 
^tijs  a  prefjbnt  Devife,  and  not  like  the  Gde  of  a 
Z>e^fe  to  an  infavt  in  Ventrt  fa  mef^i^  faecaufe 
^he£&  the  Teftat or  takes  Bfotice,  that  the  Devifee 
id  in  his  Mother's  Womb,  and  for  that  Reafun  he 
tfkiu{^  intend  it  33  a  future  Devife  to  fuch  Child^  ^  •  ^ 
dBut  a<lmitting  in  the  principal  Oaie^  that  this  i&a 
future  and  executory  Devife,  'tis  ftill  void,  ho-  ' 
f  a^e  fuch  a  Devife  muft  arife  within  the  Compafi 
-of  one  Life.  There  are  three  Sorts  of  executory- 
£ftates,  one  is  where  the  Teftatbr  parts  with  the 
whole  Fee-Simple  to  another,  but  qualifies  it 
lapon  (bme  Contingeincy,  and  limits  another  Fee 
iipon  fuch  Contingency,  and  this  is  altogether 
new  in  the  Law ;  The  fecond  is^  where  th€  Teftj^  [ 

tor  devifes  a  future  Eftate  to  arife  upon  a  Contin- 
gency, but  retains  the  Fee-Simple  till  that  Eftate 
ariles :  A  third  Sbrt  is  of  a  Tetm,  for  Tears,  Scatter- 
which  is  well  fisttled  in  Matthw  M(rmwg%  Cafe,  wood 


•wr- 


*nd  the  Boundary  of  thefe  executoty  Devifjes  ^^  ^^^^ , 
have  not  yet  been  extended  beyond  one  Life  or  *  '^^^ 
Lives. 

From  what  has  been  faid  it  may  be  obfervM^ 
that  executory  Devifes  of  a  Fee  Simple  are  allowed 
after  Conditional  Fees,  where  the  Contingency 
may  happen  in  a  few  Years,  or  in  the  Courfe  of 
one  or  two  Lives  s  and  therefore  they  are  good 
where  the  Devife  is  to  B,  and  }n%  Heirs,  and  after- 
wards to  D.  and  his  Heirs,  if  B.  die  without  IJfue  in 
the  Lifetime  of  D.  but  not  if  B.  die  without  Iffue  r 

generaUy  5  for  'tis  too  remote  an  expe<93incy  of  a  -^ 

Fee^  after  another  dying  without  Iffue  ^^»gr^fljf.    London 

So  where  a  Devife  was  to  Roger  Alford  and  lordnuj^ 
others,  and  their  Heirs,   upon  Condition  to  pay  ^-^fi^^ 
the  Profits,  &c.  as  direded  in  the  Will,  and  if  JJf  J;^ 
any  Part  of  the  Purpofe?  ia  the  Will  remained  y^/.    w. 

unperformed,  Jones  45  2,^ 
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uhperfi3rmed,  then  he  devlfed  the  Lands  to  the 
Mayor  and  Commonalty  oi  London,  and  their 
SucceJIors  for  ever,   upon  the  {ame  Conditions; 
this  laft  Part  of  the  Will  was  adjudged  a  void 
Limitation,  becaufe  'tis  too  remote  to  exped  a 
Fee  which  is  to  veft  upon  the  Failure  of  a  Man 
ani  bis  Heirs  to  pay  the  Profits,  &€. 
Jay  -Htfiti     But   notwithftanding  the  Judgments  before- 
hVi     ^  mentioned,  the  Court  inclined  in  Jay  and  Jajs 
stiles  158.  Cafe,  that  a  Devife  to  R.  B.  and  bis  Heirs^   and  if 
he  die  Itving  bis  Mother,  Remainder  to  ff^.  N.  and 
bis  Heirs,  that  this  Remainder  was  void,  becaufe 
it  was  a  Limitation  of  a  Fee  after  a  Fee. 
Snowvef.     However,   this  is  but  one  Inftance,    and  no 
/nf  Cutler,  Judgment  was  given  in  it,  but  fometinne  aftc^ 
^^j^^;^!'  wards  there  was  a  Devife  to  the  Heirs  of  the  Bdj 
tlty^-^^.oftbe  V^ife^  if  tbey  attain  the  Age  oi    14  Tears*, 
this  was  adjudg'd  ah  executory  Deviie  to  the 
Child,  to  arife  upon  a  Contingency,  (viz,.)  if  he 
lived  till  1 4,  and  in  this  Cafe  there  was  a  double 
Contingency,  (vi%.)  the  Wife  was  to  have  Heirs 
of  ber  Body,  and  they  were  to  attain  to  the  Age  cf 
14  Tears\  it  did  not  veft  as  a  Remainder  in  Tail 
to  the  Wife,  tho'  fhe  had  an  Eftate  for  Life  be- 
fore, for  it  was  not  a  Remainder  joined  to  that 
Eftate,  and  fo  to  veft  in  her  Life-time,  but  it 
was  a  new  Devife  to  take  Eifeft  after  her  Death. 
Fortefcue       The  neit  was  a  Devife  of  Lands  to  his  eldeft 
yerfut       Son,  and  a  Devife  of  other  Lands  to  his  other 
Abbot,      Children  refpedtively,  without  limiting  for  what 
Acv""of.'  Eftate,  and  if  either  of  my   Children  die,  then  bis 
/  Part  /hall  be  equally  divided  among  ft  them-,  John  the 
eldeft  Son  died,  and  whether  his  Part  (hould  re- 
main to  the  Survivors,  was  the  Queftion^  it  was 
infifted,  that  it  Ihould  not  •,  for  t ho' there  was  no 
exprefs  Eftate  deviftd  to  John,  or  to  any  of  the 
Children,  yet  he  had  an  Eftate  for  Life  by  Im- 
plication,  and  fo  they  had  all  j  but   the  Fee- 
Simple 
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jBimpIe  defcendin^  uj)on  him  as  Heir  at  Law^, 
that  Eftate  for  Life  was  merged,  and  by  Coniy- 
quence  the  Remaindexs  were  dcftroy*d,  for  He 
]5ecame  feifed  of  an  abfolute  Fee  by  Defcent,  and 
fb  his  Part  ihall  go  to  his  Heir,  and  not  to  his 
.Brothers  ^  and  To  it  was  adjudged  in  JVooi  and 
J^^erfotes  Cafe  before  mentioned ;  but  contrary  to  Aau  aS^; 
*the  Opinion  of  the  Chief  Juftice  Flemmivg  in  that 
.Cale,  according  to  whofe  Opinion  it  wasrefolved 
in  this  Cafe,  That  the  Freehold  was  not  fo  en- 
tirely drowned  in  the  Inheritance,  but  that  fit 
might  revive  upon  the  Death  of  the  eldeft,  and 
his  Part  remain  to  the  younger  Children  for  their 
"  Lives  by  Way  of  executory  Devile. 

So  where  the  Teftator  gave  feveral  Lands  to  Hxnhatf 
eachi  of  his  Sons  in  Feef  Provifo,  if*either  of^A» 
.  them  die  before  tbey  are  married^  br  before  21,  ayid  ^^^ 
^jpitbout  IJfue  of  their  Bodies^  then  to  the  Survivor^       *  ^ 
one  of  the  Sons  married,  and,  h^d  a  Daughter, 
and  died,  the  other  came  of  Age,  and  died  un- 
^  married  ^  it  was  adjudged.  That  th^s  was  not  an 
Eftate  Tail  in  the  Sons,  but  a  contingent  Fee  to 
arile  upon  their  Marriage  or  Death  before  they 
came  of  Age. 

So  a  Devife  of  the  Rents  and  Profits  of  his  csardner 
Lands  to  raife  Portions  for  hfs  Daughters,  and  ^^^{^^ 
afterwards  to  the  Ufe  and  Benefit  of  his  Son  vaugh,* 
George^  and  if  it  happen  that  George  and  his  Daugb-  ^s^• 
ters  die  without  IJfue  of  their  Bodies^  then  to  remain 
and  be  to  William  Rofe  and  his  Heirs  -,  adjudged. 
That  this  was   no  Devife  to   George  and  the 
Daughters  for  their  Lives,  with  relpedive  Inhe^ 
ritances  in  Tail  by  any  neceflary  Implication, 
but  by  a  grammatical  aixi  common  Intendment 
the  Words  import  a  Defignation  of  the  Time 
when  the  Lands  (hall  come  to  William  Rofe  and 
his  Heirs,  (viz.)  when  George  and  the  Daughters 

die 
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^Q  without  Iflue,  apd  nqt  l^foje  \  z^i  the  iQf ^x^ 
(tion  of  the  Teftator  muft  be  thus  j  f  wTi-)  I  leair^ 

Sy  Land  to  defcend  to  ipy  Son  C?eorj[^  and  his 
eirs,  until  he  4pd  his  Sifters  (hall  die  withoat 
lifiie,  or  Qeorge  and  his  Heirs  fhall  have  mj 
.  3pan4  as  long  as  any  Heirs  of  the  Bodies  of  him 
pr  hi^  SifteR  afc  Jiving,  and  for  Wapt  of  fuch 
Heii:s,  I  aevi(e  the  fame  to  ViUiam  Rofe  and  lus 
Peip  / 

i^Qt  Ipng  after  a  Fee  was  allpwed  to  arxfe  after 
i;he  Limitation  of  another    Fee    determinable 
Vjpon  a  Cpif^tingency  5    it  became  a  Queftion, 
whpther  a  L^ate  for  Years,  which  is  ijo  more 
than  a  Chattel,  would  bare  fuch  a  contingent  U- 

term  for      The  RpaiQu?  wbich  at  firft  prevail  d  were, 
Yuni       T]iat  it  wou^d  not  bare  any  Manner  of  a  Re- 
•'        *    xri^inder,  aq^  by  Confequence   no  contingent 
;^einainder. 

(i.)  Peciai^e  of  tbfi  Povert)[,  and  Meaftnefs   of  a 

(2.)  Becayfe  a  Lfevife  of  a  Chattel  for  an  Hop^ 

was  fo  for  ever. 

•  -  .    -      *         • 

lo  Anfwer  to<the  firft  of  thele  Reafons,  thcie 
is  no  Manner  of  Difference  between  an  Ifiberitam 
and^G&atrrf  inrefpedito  the  Owner,  but  only 
in  the  Duration  pf  the  Ef^ate,  ^&  the  Lord  Chan- 
cellor Finch  rightly  obferved  in  the  Duke  of 
NorfoJK^  Ca(e^  for  a  Man  hath  as  abfolute  a 

.  Power  over  his  Leafe,  as  he  h^th  over  his  Inhe* 
ritance,  and  it  frequently  happens,  that  all  which 
he  hath  confifts  in  Leafes  •,  and  it  feems  very 

'.  abfurd  to  f^y.  That  he  cannot  provide  for  tiic 
Contingencies  of  his  Family,  becaufe  his  ERate 
is  all  in  Leafes, 

Tis 


^ 
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Tis  true,  one  or  both  thefe  Reafotis  did  once  i>y«r  741 
]preirail«  for  Amo  6  Ed.  6.  there  was  a  Devife  of 
a  Term  of  Tears  to  one  5  provided,  That  //  be  die^ 
lining  R.  B.  that  it  (hoiild  remain  to  W.  H.  during 
the  Repdue  of  the  faid  Term,  This  Remainder  was 
held  void  by  the  Chief  Juftice  Montague  and  HaleSf 
who  were  then  Judges  of  the  Common  Pleas  ^  and 
Ilaks  (aid,  fo^it  was  ruled  by  ^11  the  Judges  in  the 
Time  of  the  Lord  Chancellor  Ricb^  in  the  Begi]> 
iiing  of  that  Inl^g's  Reign. 

About  10  Years  afterwards  the  Judges  of  the  ^y^^^^l* 
King's -Bench  were  of  another  Opinion,  {vi%.) 
That  a  Devtfe  of  a  Term  to  one  for  Life,  Remainder 
to  another,  was  good  i  but  it  feems  the  Law  was 
not  fettled,  becaufe  of  thefe  Contrary  Opinions  ^ 
and  therefore  my  Lord  Djer^  who  reports  the 
Cafe,  puts  a  ^sre  to  it. 

About  5  Years  afterwards  the  Teftator  devifed  py.tr  §i$4 
a  Term  of  Tears  to  bis  Son  (who  was  then  an  Infant)  ** 
tphen  he  Jhould  be  of  Age,  and  devifed  the  OccupOi- 
tion  and  Profits  to  bis  Wife  in  the  mean  time,  and 
made  her  Executrix,  and  died  •,  the  Widow  proved 
the  Will,  and  fold  the  Term,  and  aft^rwai^  the 
Son  came  of  Age  •,  my  Lord  Dyer  puts  another 
^uAre,  what  Remedy  the  Son  had  for  this  Term^ 
becaufe  the  Judges  were  divided  in  Opinipn,  by 
which  it  mud  neceffarily  follow,  that  fome  held 
the  Devife  over  to  her  to  be  good. 

But  about  four  Tears  afteripards  they  all  agreed  fucb 
W  Remainder  to  be  good,  the  Cafe  was  thus  t 
L  /  The  Teftator  devifed,  That  his  ^tfe  JhouU  dyer  3j« 

w  all  the  Land  in  the  Leaje  of  jixty  Tears^  for  fo  ^* 
any  Tears  as  (he  fbould  live,  and  after  bir  Deceafc 

f  Refidue  to  Us  Son  and  his^ffigns,  and  made  the 

ife  Executrix,  and  died  •  it  was  adiudged.  That 

is  Remainder  was  good,  and  the  Wife  Cottld  do 
othing  to  defeat  it,  and  to  fupport  this  fudg* 

nt  the  Court  made  a  DiflinaicJii,  which  pro- 

V  tatly 
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}ah]y  was  unkiiown  to  the  Tcftator,  vix,  that 
ihttt  wa»  Jbs  Pofejfiojih  &  JMs  Proprietatis^  and 
that  by  the  WiU  he  did  not  intend  the  abfolute 
Property  and  Right  of  the  Term  for  his  Wife,  but 
only  the  Pofefion  for  fo  many  Years  a$  flie  (hould 
live,  tho'  there  was  a  PoJiibility  (he  uiight  fur- 
vive  the  whole  Term,  and  that  the  Propriety  of 
-the  Kefidne  was  intended  for  the  Sort  ^  and  thfe 
my  Lord  Chanctllor  Finch  tells  us,  was  the  firft 
Time  that  an  executory  Remakider  of  a  Term 
was  held  good. 

If  then  a  Term  for  Years  will  bare  a  Remain' 
ier^  upon  the  fame  Rjeafon  it  will  baie  a  Remain^ 
<fer  over  upm  a  Cqntingertcj ;  efpeeially  where  that 
Contingency  may  wear  out  in  the  Courfe  of  a 
Life  I  and  fo  it  was  adjudg'd  above  40  Years  be- 
fej£,  aa  'tis  reported  iii  the  fame  Book. 

'S>ytr  7.  Jf.  A  Devife  of  a  Term  of  Years  to  his  Daaghter 
ftnd  the  heirs  of  her  Body,  Refiaainder  to  his  fe- 
lo»d  Daughter  in  Tail  \  'tis  true,  this  Rmaittder 
was  held  void,  becaufe  theTeftator  had  deviled 
the  wbok  Term  to  his  eldeft  Daughter  j  and  there 
Wai.  another  Reafcn  given,  which  wjsie,  That  the 
Iaw  vrottld  not  allow  any  Remainder  df  a  Termj 
and  yet  in  that  very  Cafe  they  aHow'd  that  a 
Remainder  of  a  Term  whi^h  was  to  arife  vpon  a  Cen- 
ihtgency  was  good  ^  as  if  the  Teftator  had  devifed  a 
•Term  of.  Years  to  R,  jB.  and  if  be  had  dhi  within  tie 
Term,  that  W.  N.  ihould  have  the  Refidtte  ^  fuch  a 
Remainder  was  good,  becaule  he  had  not  difpofed 
the  whole  T^eitn  to  the  firft  Devifee,  bat  only  f« 
itiiirh  which  might  expire  in  his  Life-time  \  zxA 
Baldwin^  who  \iras  then  Chief  Juftice  ef  the  Com 
in5n  Pleas  faid,  That  when  he  was  a  Serjeant  ftl 
«ftovM  the  lame  Cafe  to  the  Court,^  and  they  we 

rwdkden  0o{  that  Opinion. 

Enfing-      ^  11  ^  where  Lcflee  for  Years  devifed  that  hisWi 

ton,  Plow.  jJkaU  have  tie  (kcnpatton  of  the  Lands  for  fo  m 

com.  yx^.  Tc\ 
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7>isri  ai  Jhe  Jhould  live,  and  after  her  Death  the  Re^ 
f  due  to  Ms  Son^  and  made  her  fule  Executrix,  an4 
died  ^  the  Widow  agreed  to  the  Legacy,,  dnd  fold  . 
the  Term,  and  then  Ihe  died  before  the  Leafe  y/a,^ 
expir'd  \  adjudg'd,  That  this  was  not  a  D«vife  o| 
the  whole  Term  to  the  Wife,  but  conditionally^ 
if  Jhe  live  fo  lofigy  and  her  Intereft  was  to  be  de^ 
termin'd  on  her  Death,  fo  that  the  Sale  of  tji? 
Term  by  the  Wife  was  void  againft  the  Son,  h^ 
caufe  the  Remainder  was  to  arife  to  him  upoA 
the  Contingency  of  her  dying  before  it  was  expir'dt 
and  the  Devife  to  him  (hall  be  expounded  to  prj* 
cede  the  Devife  to  the  Wife,  that  both  may  ftand, 
for  there  was  no  exprefs  Eftate/or  Life  devis'd  to 
her-,  if  it  had  been  fo,  then  Ihe  would  have  a 
Title  to  the  whole  Term,  becaufe  an  Eftatc  /or 
l^ife  is  mor^  valuable  in  Judgment  of  l^aw  thtW , 
an  Eftate  for  Years. 

In  the  next  Year  Leffee  for  Years  devis'd  M  P*ramoiif 
hit  Term  to  bis  Son ;  and  farther  faid,  that  h'm  Will  l^'/^l  ^ 
was.  That  bis  Wife  fioidd  bave  the  Occupation,  apd  piow5*    • 
Profits  of  the  Land  during  bis  Minority  to  educate  comt  53*  • 
his  Children,  and  fee  his  Will  pertbrm'd^  and 
made  hct  Executrix^   and  died^  Ihe  proved  .the 
Will,   brought  up  the  Children,   and  ibid,  the 
Term,  and  died-,  adjudg'd.  That  her  Sale  was 
void  againil  the  Son^  for  to  make  the  Devife 
good  to.  him  it  Ihall  be  intended.  That  the  Devife 
to  the  Wife  Ihall  precede  the  Devife  to  the  Soo, 
tho'  it  foUoweth  in  Words,  and  that  (he  had  not 
the  whole  Term,  but  only  Part  of  it,(ifo.^  during 
the  Konage  of  the  Son,,  and  if  he  liv'd  to^his^^full 
Age,  then  the  Remainder  was  to  veft  in  him  ..  .  ^^ 
upon  that  Contingency.  ler/«"*'  i 

HAboOt  five  Years  afterwards  there  was  a  Devife  Loding- 
of  a  Leafe  to  his  Wife  for  Life,  and  after  his  Death  w"> 
to  his  Children  unpreferr'd^  thofe  who  would  ^lwIj^'' 
have  the  Wife  entitled  to  the  whole  Term,  diftin-  jLlonl^) 

V  :i  guilh'd  Godb» »«! 


t 
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guifli'd  this  Cafe  from  that  of  Wellien  and  EVkingr 
loir,  where  the  Devife  was,  That  the  Wife  fhould 
'  have  the  Lani  in  Leafe  for  Jo  many  Tears  as  Jhe 
fimU  livCj  and  from  the  Cale  of  Paramomr  and 
Tariley,  where  the  Wife  was  to  have  the  Profits  of 
the  Land  until  her  Son  came  of  Age  ^  but  in  this 
Cafe  the  Land  is  not  mentioned,  but  the  Leafe  H 
felf  was  devifcd  i  but  adjudged.  That  the  Wife 
had  only  an  Eilate  for  fo  many  Years  as  ftie  (hoiild 
live,  and  if  anj  remained  after  her  Death,  they 
were  intended  upon  that  Contingency  to  the 
Children  unpreferr'd. 
M alfct  About  two  Tears  before  Mannings  Cafe,,  there 

'^*'/*'        was  a  Devife  to  his  Wife  and  his  Coufin  for  their 
^^   Lhm,  and  afterwards,  that  the  Term  (houUl  be  lo 
I  ftoll.    *  f^^  Perfons  as  fiall  remain  in  his  Houfeat  Norming- 
Abr*  ^lo.  Iton  at  the  Time  of  his  Deceaje^  the  Wile  (urviv&i 
the  Coufin,  and  afllgned  the  Term  to  H  B.  under 
whom  the  Defendant  claimed,    Juftice  O'oJb,  who 
reports  this  Cafe,  tells  us,  That  the  Court  was 
divided  upon  the  Queftion,  Whether  the  Remain- 
der was  good  or  not  >  becaufe  it  was  contingent 
'  whether  any  of  the  Term  might  be  in  being  after 
the  Death  of  the  Wife,  and  fuch  a  Contingency 
could  not  be  limited  by  Way  of  Remainder  ^  btit 
my  Lord  Rolls^  who  reports  the  fame  Cale,  tells 
us.  That  the  firft  De viiees  had  the  whole  Term  in 
them  by  Virtue  of  the  Devife,  and  fo  nothing  was 
left  to  fupport  any  Remainder  by  the  Rules  of  the 
Common  Law^  yet  it  was  good  to  the  kccmd  De- 
vilee  by  Way  of  executory  Itevife. 
Fofter  And  now  one  would  wonder,  that  after  all 

rpfui       thele  Cafes  it  fhould  ftill  remain  a  Queftion  at 
Btown,     that  Time,  whether  there  could  be  a  Remainder 
^*^75^«-  of  a  Term,  after  a  Devife  thereof  to  another  for 
Life  \  but  I  think  the  Law  was  fettled.  That  it 
could  not  be  limiljed  in  Remainder  after  an  Efbte 
T^.    ^ 

The 
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The  next  Cafe  of  this  Nature  which  happeifd,  Matthew 
was  Matthew  Mamlrngs  Cafe,  vk.  Leflee  for  Yeacs ^''a- 
of  a  Farm  and  Mill,  dcvifed  the  Ufe  and  OcM-  JJ*** 
pation  thereof  to  his  Wife  for  Life^  and  after-  siup^^, 
wards  to  Mauhem  Manmig  his  Son,  for  the  Re& 
due  of  the  Term,  and  made  his  Wife  Executrix, ' 
and  dy'd  \  Juftice  fTalmfieff  was  of  Opinion,  that 
the  Devife  to  the  Son  alter  the  Death  of  the  W^Cp 
was  void  \  for  iiy  the  Devife  t^  her  /nr  l^e^  (he 
had  the  whole  Term  ^  and  there  beingx>nly« 
PoiTibiiity  that  (he  might -die  before  it^  was  expi- 
red, that  Pofllbility  could  not  be  devifed  over  \ 
but  adjudged^  that  the  Son  did  not  take  by  Way 
of  Remainder,  ^)Ut  by  Way  of  executory  Devife, 
viiL.  if  the  Wife  die  within  the  Term,  that  thei;i 
the  Son  ihall  have  the  Reiidue  •,  fo  that  the  Re- 
mainder  ^ras  to  veft  in  him  upon  the  Contingen- 
cy of  the  Wife's  dying  within  the  Term  ^  and  ia 
this  Cafe  it  was  held,  that  where  a  Man  devifeth 
a  Term  with  Remainder  over,  there  is  no  Man- 
jner  of  Difference  where  'tis  either  of  the  Latid  it 
Jdf,  or  the  Leafcy  or  tjie  Farm  in  Leafe,  or  the  CJfe^ 
or  Oa^upatiofi,  or  Profts  of  the  Land  ^  becaufe  in 
Wills  the  Intent  df  the  Teftator  is  to  be  obferved, 
and  the  Law  will  make  fuch  a  Con(lru£tion  01 
the  Words  as  may  mnfift  with  Tuch  Intention. 

Anno  9  Joe.  TJie  Teflator  Jevifed  a  Term  to  Rhetorick 
his  Wife/or  Life,  and  afterwards  that  ^fo&ii  fhould  ^;'^\j 
have  the  Qccusation  of  it  as  long  as  be  had  [ffhe ;  2  RuKuk 
and  if  he  dy  a  without  Ifliie  imw^ry/i,  then  ^af  iRoU.Abn 
par  fhonld  have  the  Occiipatiofi  of  it  as  long  as  he  ^ 
had  aty  Ifue  cf  }ns  Bo^  \  and  if  bs  ayM  without 
IfTue  ufimarrff.  Remainder  .over,  &c.   They  both 
dy'd  without  Iffie,  and  unmarry'd  \   adjudged, 
that  the  Remainder  was  good,  becaufe  the  Devife 
was  cf  the  Ocatpaiion  (f  theTerm^  and  not  of  the 
T^m  it  ftlfi  and  yet  in  Mawnms  Cafe  it  wa« 
heUy  t\hk  made  no  Difference  j  besides,  the  Li- 

:       U  3  mxtatiQa. 
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tnitation  in  this  Cafe  is,  if  he  die  without  Iflue 

^  unman  fd,  which  is  the  fame  Thing  as  ii  it  bad 

been,  if  he  die  within  the  Term  •,  for  if  he  is  not 

marry  d/ he  cannot  have  IfToe,  and  then  the  Re- 

ifiainder  is  to  ar.fe  upon  the  Contingency  of  one 

'Man's  dying  within  the  Term,  which'  is  good  5 

but  'tis  otherwife  where  the  Devife  was  ot   the 

Term  itfelf^  as  for  Inftance, 

Chltd  w*      'the  Teftator  being  pofTefled  of  a  Term  of  76 

fits  BAilie,  Years,  devifed  it  to  his  Hlfe  for  Life,  then  to 

i  Cro.4T9.  jfiiiiam  and  his  Afigns  for  all  the  reft  ot  the  Term, 

aRomReV  Provided,  if  William  die  without  Iffiie  then  livings 

419. Palm,  that  Thomas  Heath  fliould  have  it.    William  Ay  A, 

48>  333-    without  Iflue,  and  TA0WJ5  furvived  ^   adjudged, 

iRpU.Abr.  |.jj2|.  ^j^jg  Devife  of  a  Remainder  of  a  T^rm  was 

'^*  void,  for  it  being  firft  limited  to  fUlliam  and  his 

Affigns,  the  whole  Term  is  veiled  in  him  ^  and 
this  is  iriiply'd  by  the  Word  AjRgns,  which  Word 
gives  hifn  Power  todifpofe  of  the 'whole ;  befides, 
the  Remainder  to  Thvmas  depends  upon  two  Con- 
tingencies, for  the  Term  to^?//f^w  is  not  to  com- 
mence 'tilt  after  the  Death  of  the  Wife,  and  fhe  might 
have  fiirvived  the  whol^  Term,  and  tis  not  tocom- 
mente  tb  Thomas  ^iill  *  after  the  Death  of  William 
without  Tffue  V  therefore  to  limit  it  to  him  after  the 
Death  of  William,  &cr\i  to  limit  ohfe  Contingen- 
cy upon 'another,- art  d  the  laft  is  (b  remote,  that 
the  L^tv  1/iril}  never  expeft  it,  viz.  the  Death  of 
Wilfi^m  withovt  Ifue,  becaufe  by  :a  common  Polfi- 
•  bility,  fan  'If  iirate  Tail  ^bj  continue  for  ever  •,  for 
which  Reaibn,  a  ileVerfTon^tef  Lands  iji  Fee,  af- 
ter tl^e-  DeterminatS6h*-bf  a^  •  j?/hr<r JRiii,  is  of  fp^ 
*  J-hnibn  little  Valui?  in  Laur/ that'^tis  n^bt  jMfftte  in  the' 
vrr/flrs        Hatt^s  oF tlfc  \JetT;  and  much  left'  a -Jlemainder 
Ymi71  «>f  a  Chattel  after  an  EftateT^il-,  'tis  true,-  a  De- 
610.      '*  vife  of  a  Term  to  WHliam  for  Life,  "^^niff  ^^  ^^ 
cited  in     withovt  Ifne,  (Bvivg  Tlomasjf  fthetf^that  •Tftoi*<tf 
wjonestj  (hould  liave  it  i  this  ■hath,  beefi^  kdj^agW  gcwfj' 
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;tecaiafe  'tis<:ertain  that  one  irnift  die,  and  prola* 
bly  within  the  Terin^  and  the  Law  may  well, 
eipe<a  it  ^  but  a  Devife  .of  a  Term  to  one,  and 
the  Heirs  of  bis  Bo^^  and  if  he  die  mtbout  Ijfne^' 
.that  it  Ihali  remain  to  another,  this  is  void,  be- 
caufe  the  ftrft  Limitation  to  the  Hms  of  his  Body 
is  a  Limitation,  of  the  whole  Terra  •,  for  'tis  ia 
Probability  for  ever  5 ^  and  'tis  the  fame  Thinjj: 
^where  the  Dwife  is  to  one  and  his  AJigns^  and  ft^- 
he  die  without  Iflue "then  living,  Remainder  oveir^ 
'tis  void,  becaufe'tis  to  entail  a  Term,  which  the  3 

Law  will  not  allow  j  for  in  the  fame  Mann^ 
as  this  Remainder  is  limited  to  Thomas^  it  may 
be  liniited  to  20  more,  apd  none  of  thefe  Re- 
mainders can  be  barr'd  by  a  Common  Recovery, 
for  they  are'not  vefied^  but  are  fut^ire,  and  to  arifp 
upon  Contingencies.  This  Gafe  is  deny'd  to  be 
Law,  in  i  Salk.77^^  in  Lamh  and  -^i^rcfce^^s  Cafe. ' 

But  becaufe  this  is  contrary  lo  all  former  an^ 
later  Refolutions,  I  fhall  give  a  farther  Account 
of  it  when  I  come  to  Cotton  and  Heaih\  Cafe,  and 
Ihall  now  proceed  to  tampett's  Cafe,  which  in 
order  of  Time  was  ten  Tears  before  the  laft  Cafe, 
And  (hould  therefore  have  been  placed  before  it. 

J.  The  Teftator  polTeffed  of  an  Houfe   and  Ltmpettj* 
l-ands  for  the  Term  of  500Q  Years,  devifed  the^*/*> 
Houfe^  &c.  to  his  Father  for  Life,  whom  he  rfiade  »o^«P^4^- 
Executor,  and  after  his  Deceafe,  the  Remainder  to 
his  Sifter  Elizabeth^  avd  the  Heirs  of  her  Body.  The 
Father  entered,  and£/ns!ji(?ffe  releafed  her  Right 
to  him  •,  it  was  objected,  that  this  Releafe  was 
void,  becaufe  EltMbetb  had  nc)  Intereft  in  PofleC' 
iion,  and  Ihe  could  have  none  in  Reverfipn  or 
Remainder,  becaufe  in  Judgment  of  Law,  th^ 
iFather  was  entitled  to  the  whole  Term  5  for  h? 
hfiving  an  Eftate  far  Life  in  it^  That  is  more 
valuable  than  a  Term  for  Years ;  but  at  the  moft 
jChe  cimld  have  but  a  bare  Contingency,  vix,  fy 
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many  Te^rs  which  fhould  be  to  come  after  the 
Peath  of  h(?r  Father,  which  cannot  be  releafed  s 
but  adjudged,  that  an  Interefl:  which  is  fb  near  as 
to  take  Effeift  after  one  Life,  and  which  depends 
not  only  upon  a  vecejfoiy  but  common  Corttivgencj^ 
may  be  releafed  5  for  *tis  plain,  the  Intereft  of 
mi%ahik  depended  upon  a  ttecejfary  Q)ntingency,. 
becaqfe  'tis  certain  her  Father  muft  die,  and  as 
'tis  certain,  fo  'tis  common,  for  Men  to  die,  and  the 
Pevifee  hath  an  immediate  .Interefl:  in  Point  of 
Sf  Tilgur'  Law  in  fuch  contingent  Efl:ates,  tho*  fuch  Inte- 
wjon>$i7  i^'^  ^s  not  to  take  EfFeft  in  Pofleffion  'till  the 
Contingency  happens,  for  contingent  Titles  are 
Titles,  tho'  they  do  not  veil  *till  that  Time. 
Price  In  the  fame  Year  there  was  a  Devife  of  a  Term 

>«/«i^       {pt  Years  to  his  Wife  for  Life^  Remainder  to  yobn 
Aimoryy    ^,,j  f}^  /j,,^^  ^jr  jf,  g^^y .  jh^  Wife  enter  d  and 

Wro'*?'-  John  dy'd  in  her  Life-time  -,  adjudged,  that  his 
Executor  had  no  Title  to  the  Term,  becaufe  he 
himfelf  had  only  a  contingent  Intereft  in  fo  much 
thereof  as  fhould  be  to  come  after  the  Death  of 
the  Wife,  for  polfibly  fhe  might  have  (brvived 
the  whole  Term  5  and  if  the  Devifee  of  fuch  a 
contingent  Intere^  dies  before  the  Contingency 
happens,  it  fhall  not  go  to  his  Executor. 
Biaadrprd       But  within  two  or  three  Years  afterwards  there 
yerfus        ^3g  ^  contrary  Relblution,.  wz.  the  Teftator  pof- 
K?4l!  f^^^d  f^f  ?  Term  for  Years,   devifed  it  to  his^ 
Godi).a66.  Wife /or  L//e,  Remainder  to  Thomas  and  Lucy^  if 
5  i}uift.9f?.  they  have  no  Ifliie  Male,  and  if  they  have  Iffve 
^^•"^  394-  Male,  then  to  be  referved  for  their  Benefit:  They 
l^&       '  had  Iflue  Male,  then  Thorns  dyM  ;  adjudged,  that 
^    *         the  Remainder  to  the  I(Iue  Male  was  well  limit- 
ed ^  for  b)''  the  Devife  ot  the  Term  to  the  Wife 
^or  Lift   {he  had  not  the  whole  Term,  but  only 
)f  rtie  lived,  (b  long,   and  the  Pofllbility  of  k 
much  which  might  remain  at  her  Death,  is  well 
iltnited  to  ThomM  and  Xijci,  by  Way  of  executo- 
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ry  Devife,  and  another  Poflibility  after  that»  vhu 
to  their  Children  if  they  {hould  have  any. 

And  in  the  next  Year  the  Caie  of  Frice  and  4ir  Sberifi 
mori^  was  exprefly  >deny'd  to  be  Law,  vi%.  the  '^•'Z'"    .. 
Teftator  devifed  the  Benefit  of  a  Leafe  to  his  "^^^^ 
Wife  for.  fix  Years,  the  Refidue  to  J<im  if  he  \Sl^. 
comes  home,  and  if  he  did  not  come  vitbin  fix  Tean^  9i^2RoiL 
then  V^ilUam  fliould  liave  it  'till  John  came  Home»  ^^*  l8- 
Wtlliam  cfevifed  the  Leafe  to  Uefter  within  the 
Six  Years,  and  made  her  Executrix,  and  dy'd  ^  it 
was  objeded,  that  this  was  a  meer  Contingency  Simdimdg^i 
in  WiHiam^  and  he  could  not  have  the  Term  un-  h  An<ier- 
left  he  furvived  the  fix  Years,  and  JohnhAd  not  Jo'*.-»»^ 
coHie  home  within  that  Time,  b^caufe  nothing  2^E*ik'  a 
veiled  in  him  'till  then,  and  by  Confequence  he  Leon.  19/. 
could  not  devife  it  ^  but  adjudged,  that  there  be- 
ing an  exprefs  De^fe  for  a  certain  Number  of 
Years,  %n%.  for  fix  Years,  and  afterwards  for  the 
Refidue  of  the  Term,  'tis  not  a  Contingency,  but 
an  Intereft  after  the  fix  Years  expir'd  ^  and  if  it 
Ihould  be  a  contingent  Interefl:  in  W^iUtam^  yet 
'tis  fuch  a  Contingency  that  the  Term  might 
have  vefted  in  him,  if  he  had  liv'd  after  the  fix 
Years,  and  it  (hall  go  to  his  Executrix.    'Tis  thus 
reported  by  Juftice  CroJb  and  my  Lord  RoUs  in 
the  firft  Part  of  his  Abridgment,  but  in  the  (e* 
cond  Plart  he  reports  it  otherwfe,  vix^  that  JSTit 
liam  could  not  devife  this  Contingency  which  he 
had  within  the  fix  Years,  becaufe  'tis  not  an  In- 
tereft  'till  thofe  Years  are  expir'd. 

Aftfto  7.  Car.  1.  The  Teflatpr  poflefled  of  a  hng  sandert 
Leafe^  devifed  that  his  Brother  Cbriftopber  (hould  »«/«» 
have  the  Ufe  and  Occupation  of  it  for  Life,  in  like  ^"^^ 
Manner  to  his  Wife  jbr  Lj/Jr,  and  afterwards  to  ^^,,  r^^ 
the  eldeft  Son  of  Cmfto^)er  for  Life,  and  after  Aur.  ^lu 
fuch  Son  dying  witbont  Heir  Male,  to  any  other 
Son  of  Chrifiopber,  one  after  another  in  Form  a- 
Ibrefaid  ;  and  if  Chfifiopber  die  ipitbouf  Heir  Male 
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cfUs  Body^  ihkt  then  th©  Ufe,  Profits,  and  Oqcit 
pation  of  the  Premiflcs  {hali  remain  to  Simon  fqr 
'  Lifei  then  to  his  eldeft.  Son  .for  Life,  wjth  like 
/  Remainder  as  to  the  Son  of  Chrifiopber^  with  other 
Remainders  in  the  fame  Words  ^  then  he  made 
'Chriftopber  and  Simon  Executors,  and  dy'd  ^  they 
'enter a^  and  agreed  to  the  Legacies  y  then    the 
Wife  dy'd,  alnd  Cbrifiopher  dy  d  without  Iffrie  Male, 
VtK\A  Simon  furvived,  who  had  lifue  Edward  and 
Jobn^  and  devifed  all  bis  Goods  and  Chattels  to 
Edward^  and  made  him  Executor,  and  dy'd :  £rf- 
iPdr^Z  enter'd,  and  made  Ffdwci  his  Executor,  and 
dy'd  without  Iflue  Male  \  Francis  enter  d^   an4 
,     .  todL^t-GeoYie  his  Executor;  and  dy'd  :  And  it  was 
adjudg'd,  that  George  had  a  .good  Title  againd: 
'^ohn  the  Second  Son  of  Simon^  for  he  could  have  np 
;Title  'till  Chri/fopher  was  dead  without  J^fue^  Md^^ 
which  hj  Intendment  is  a  Limitation  of  a  Per- 
jjetuity,  and  Edward,  who  was  the  eldeft  Son  df 
Simon  the  furviving  Executor  of  Cbrifiopher^  muft 
^ikewife  die  without'  IJfue  Mah,  which  is  another 
X-irtiitation  of  a  Perpetuity  before  the  Remaindeir 
ito  yobn  could  take  EfFed:,  and  in  the  mean  Time 
^the  Executor  of  the  Devifor  fhall  have  it,  for  it 
Vas  againfl:  Law  to  limit  a  Term  fpr  Years  in 
Remainder,  which  was  not  to  take  Effeft/'till  af- 
ter a  double  Contingenc)^,  viz.  after  the  Death  of 
Chrifiopher  2ind  Edward  his  Son,  both  dying  witbouf 
7lftfe  McAe\  befides,  to  limit  a.Tcrin  in  Remainder 
kftej  a  dying  without  IJfue^  is'agaiiifl:  the  Law. 
*^  ■'  'Tis  true,  there  was  no  Judgment  gii^en  in  this 

Cale,  but  my  Lord  RoS's^  who  wa?  Council  fot 

/-,.  .    ,    the  pefehdint,  tells  us,  there  .wa?  a  peremptory 
'      Rule  for' Judgment  for  his  Client  ^  but  at  the  la- 

*  •  ftance  of  the  Plaintiff's  Council,  there  was  ano- 
ther Day  appointed  in  >he  fbllowing  Tejm  to  ar- 
gue it  again  ;  but  befoffe  that  Time  the  Parties 
iagreed,  and  fo  no  Judgment 'was  entefd  :  And 
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this  may  be  the  Reafon  why  the  Lord  Chancellof 
Finch  tells  us,  that  Child  and  BaiUes  Cafe  flood  3  Ch*  Rep; 
iingle,  and  that  there  was  never  the  like  Judg* 
ment  given  either  before  or  fince.    But  with  Ete- 
ference  to  his  Opinion,  the  like  Tudginent  was 
given  in  this  Cafe,  for  there  is  no  fubftantial  Dif- 
ference between  the  Caies  ^  in  Child  and  Beaik^ 
Cafe,  the  Devife  was  to  a  Man  and  bis  Afigm  ^ 
in  this  it  was  to  Chriflopher  for  Life  5  but  in  both 
Cai!es  the  Remainders  were  not  to  take  ESeSt  'till : 
after  a  Dying  p^ithoyt  IJfve,  for  which  Reafon  both 
ihe  Remainders  were  adjudg'd  void* 

Now,  my  Lord  Notthgham,  who  had  feen  the  3  ch.  R«p; 
Record  in  Child  and  Bailies  Cafe,  tells  us,  there 
ivas  a  farther  Limitation  of  that  Term,   which 
none  of  the  Reporters  mention,  and  that  was  to  a  » 

Daughter,  upon  the  Death  of  Thomas  mtbmt  Ifftie  ^  * 
whJch  was  a  plain  Affedation  of  a  Perpetuity,     ... 
by  multiplying  fo  many  Contingencies :  Befides^  .  ^ 

he  tells  us,  that  the  Will  was  made^mo  loE&x. 
that  Dorothy  enjoy'd  it  14  Years,  and  then  Ihe 
aifign'd  her  Intereft  to  William  ^  that  he  cny>y'd 
it  ftven  Years,  and  then  re-affign'd  it  to  Datotby^ 
who  held  it  1 5  Years  longer,  and  then  ftie  dyU^ : 
and  that  ^fter  her  Death,  her  Aifigns  held  it  14^ 
Y^ari-,  fo  that  it  was  enjoy'd  for  the  Space  of  yo ' 
Years,  without  any  Claim  made  by  Thomas  ^  and 
in  that  Time  there  had  been  feveral  Alienations 
made  of  it  for  valuable  Confiderations,  and  tbe 
Teritt  was  renew^'d  for  a  valuable  Fine  paid  to 
the  Owner  of  the  Inheritance  •,  and  theretore  the 
Judges  bore  hard  upon  the  Title  of  Thomas^  who 
had  acquiefc'd  fo  long,  after  fuch  fucceflive  Tranf: 
mutations  of  the  Pofl^ffion.  ' 

About  four  Years  afterwards,  thei«  was  a  De»  L«veii- 
vife  of  a  Term  to  his  Executors  for  fevett  Yeart^  ^}^^^t^r' 
Remainder  to  Tlxmas,  and  the  Heirs  Male  0/  l^iV  {"^^l^l^y' 
Bodyi  and  if  htdU  irithout  Heirs  Mde^  Remain*  Abr.  611/ 
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der  over  to  another,  and  iYitHnrs  Male  of  his  Bft 
Jjf^   it  was  adjudged,  that  this  laft  Remainder 
over  was  void,   becaufe  it  was  not  to  veft  'till 
'    Tbomoi  dy'd  mthout  J  fine  MaU^  which  is  too  re- 
mote an  Ezpedancy,  where  the  Lftate  is  but  for 
Tears  ^  and  therefore  Thomas  fhall  have  the  whole 
and  ablblute  Term  in  him,  and  may  difpofe  of  it 
to  whom  he  pleaKe  \  and  if  he  die  withoat  ma- 
king any  Difpofition,  it  fhall  go  to  his  Executors ; 
for  the  Claule  in  the  Will,  viz.  if  he  die  mthm 
Jfue  MaUj  doth  not  make  an  Eftate  Tail,  or  a 
Remainder  in  Tail  of  a  Term  for  Years,  becaufe 
the  firft  Limitation  was  to  him  and  the  Heks 
Mile  of  his  Body :  But  in  moll  of  the  Cafes  before- 
mention  d,  the  firft  Limitation  is  for  Life. 
Cotton         About  three  Tears  afterwards,  there  happened 
'^fi^       a  Cafe,  in  which,  the  Lord  Nottingham  tells  us, 
xtolLAl*.  ^^^^  feems  to  be  a  contrary  Refolution  to  that  ia 
tfia*         Child  and  £af/iVs  Cafe,  it  was  thus : 

Jf.  The  Teftator  poffeffed  of  a  Term  for  Yeais, 
devifed  it  to  his  Wife  for  1 8  Years,  then  to  C  his 
eldeft  Son  for  Life^  and  afterwards  to  the  eUefi 
Ijfue  Male  (f  C.  for  Life^  who  had  no  fuch  Ifliie 
at  that  Time,  or  at  the  Death  of  the  Teftator  ^ 
yet  it  was  adjudged,  that  if  he  had  left  Ifue  Male^ 
he  fhould  have  the  Term  by  Way  of  executcMy 
Devife,  though  the  Remainder  to  the  eldeft  Iffue 
Male  was  a  contingent  £fl:ate  after  a  Contingen- 
cy, and  the  Reafon  was,  becaufe  the  Contingency 
might  happen  after  one  Life  in  Being :  And  this 
my  Lord  Rolls  tells  us,  was  like  Mannings  Cafe, 
and  ipy  Lord  Nottingham  feys,  'tis  like  the  Duke 
of  NorfdlCs  Cafe. 
Vood  The  next  in  Order  of  Time,  was  Anno  t?  i  Car.  2. 

>W«'        and  it  was  in  Chancery      Jf,  It  was  a-  Devife  of 

fch^Rep.  '^^^fi  ^f  ^  '^''^  W^  ^^  ^^^  Father  for  60  Years,- 
131.         if  he  lived  Jo  long,  the  like  to  the  Mother,  then, 
to  Joht  th^ir  ieldeft  Spn,  ihd  his  Ejeputorf,  if  he, 

furvived 
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JmtHvei  Father  and  Mother  5  and  if  he  dy'd  in  their 
life-time,  leaving  Iflue,  then  to  his  Iniie  ^  but  if 
witbaut  Iffne,  then  to  Eiwari^  and  the  Heirs  of 
his  Bod  J,  Remainder  over  in  Tail :  John  dy'd 
Inteftate,  and  without  Iflue,  in  the  Lifetime  of 
his  Father  and  Mother  -,  then  Edward  dy'd  Inte- 
ftate, and.  without  IfTue^  and  his  Wife  took  out 
Adminiftration  to  him,  and  Nicholas  topic  out 
Adminiftration  to  John  ^  and  adjudged,  that  the 
Remainder  to  John  being  contingent,  viz.  If  be 
furvived  bis  Father  and  Mother^  and  he  dying  be- 
fore the  Contingency  happened,  nothing  vefted  in 
him,  and  by  Confequence  nothing  could  go  to  his 
Adminiilrator ;  but  the  Remainder  over  to  Ed^ 
ward  was  good  %  for  tho'  it  was  upon  the  Contin^^ 
genqy  of  his  furviving  both  Father  and  Mother^ 
yet  fince  that  might  hippen,  it  being  only  fo^ 
Two  lives  then  in  Being,  it  was  a  fliort  Contin- 
gency, and  the  Law  might  very  well  expedl  its 
happening  \  and  this  we  are  told  is  expreuy  con- 
trary to Qnld  and  Bailies  Cafe. 

Now  in  that  Cafe  it  was  agreed,  That  if  the 
Limitation  had  been  to  John j  and  it  be  dp  without  , 
Iffue^  to  Edwardj  the  Remainder  had  been  void, 
becaufe  'tis  a  Limitation  after  an  exprefs  Entail, 
and  'tis  too  remote  to  expefl:  a  Remainder  to  veft 
after  the  Contingency  of  dying  without  Ifue  gene- 
rally V  but  where  it  may  veil  in  the  Courfe  of  one 
or  two  Lives,  or  upon  the  dying  without  Iffue^  li- 
ving R.  B.  then  'tis  well  limited. 

So  'tis  too  remote  to  exped  a  Remainder  pf  a 
Term  to  veft  after  a  Limitation  to  the  Heirs  Males 
of  bis  Body. 

As  a  Devife  of  a  Tem  to  Jf^.  for  90  Years,  if  Gr ig^/«f 
he  lived  fo  long,  Rbmainder  to  the  Heirs  Males  of  **gP^*°V 
his  Body  begotten.  Remainder  to  Q.  the  Brother  of  *       ^^ 
*^.  for  90  Years,  if  he  Ihould  live^  fo  long.  Re- 
mainder to  the  Heirs  Males  of  his  Body,  with 

diver* 
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diven  Remainders  over,  and  made  iK  his  Excca* 
tor,  and  dy'd  ^.adjudged,  that  thefe  ReAaindets 
were  void,  and  that  the  whole  Term  was  in  W. 
For  in  this  Cafe,  the  Word  Hem  was  a  Word  of 
Limitation,  and  not  of  Purchafe,  becaofe  it  was 
of  a  Term  u^hich  doth  not  defcend  to  th*  Heir  \ 
and  that  the  Remainder  of  a  Term,  after  'tis  li- 
mited to  one,  ctftd  to  the  Heirs  of  bis  Boij^  is  void, 
becaufe  the  entire  Term  is  in  the  firft  L^vifee. 
Gmet^ff.     iJi  ^he  feme  Year,  the  Teftator  being  poflefled 
fui  Lifter,  of  a  lortg  Term  for  Years,  devifed  it  to  his  Wife 
tiAv.^S'for  Life^  Remainder  to  Truftees  for  his  Son /or 
Life^  Remainder  in  Truft  for  the  Herts  of  the  B^ 
ij  of  the  Son^  Remainder  to  the  right  Heirs  of  the 
Son,  and  made  his  faid  Wife  Executrix,  and  dyM  j 
adjudg'd,  that  the  Wife  (hafll  have  the  whole 
Term  as  Executrix,  and  the  Remainders  are  voii 
Love  So  a  Devife  of  a  Term  to  his  Wife  for  Lifi^ 

"^^/^       and  then  to  Nicholas  for  Life  ^  and  if  he  die  with- 

TMcxf  *  o  ^^^  ^^^^  ^^  ^"  ^  ^^^^'  ^^^"^  ^^  Barfiab)  :  Now  here 
Sid.  4^1?  the  Limitation  being  to  Nicholas  for  Life  (and 
iVent.79.  wot  to  him  and  his  Tfue)  and  if  he  die  tPttbott 
iLcv.a9o.  jffpe^  Remainder  over ;   they  would  have*  made 

l^diT  *"h^^  ^"  ^^^^^  ^  ^^^^  ^"  Nicholas,  and  f  lie  Re 
vintz,      maindcr  good  to  Barvaby  by  Way  of  Executory 
Uaye^ut    Devifc,  VIZ.  upon  the  Contingency  of    NuMa 
^Jforrf    dying  witbout  Ijfue  ^  biit  adjudged,  that  the  Re- 
^*       maindef^was  void  ^  for  the  Limitation  to  Nicbeim, 
h  the  fame  in  Effefl;,  as  if  it  had  been  to  K» 
and  the  Heirs  of  bis  Body,  Remainder  over,  whidi 
'had  certainly  been  void,  becaufe  the  Law' will 
not  prefume  that  any  Term  of  Years  can  con- 
tinue fo  long  as  a  Man  may  have  Heirs  of  Vis 
Body. 
jUmbver-     In  a  fpecial  Verdift  in  Eieftment,   the  Cafe 
/5ji  Archer,  ^^s.  The  Teftator  being  poffefled  of  a  Term  for 
*^**^"5r-  Years,  devifed  the  fame  to  JT. R.  and  the  Hein 
of  his  Body  ^  and  if  be  die  without  Tfue^  living  B.  A 
^    "     '  th« 
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then  to  the  faid  B.  B.  and  his  Heirs  •,  adjudged, 
this  was  a  good  Limitation  to  B.  B.-htcmk  the 
Contingency  was  to  arife  within  the  Compafs  of  . 
one  Liie  :  And  in  this  Cafe  the  Conrt  deny'd 
(^ild  and  Bailies  Cafe  to  be  Law ;  which  fe6 
a7ite  297.  . 

It  may  7tot  he  improper  iit  this  Place  to  fnention  a  Burgn 
parallel  Cafe  by  Detd^  viz.  A  Man  f  dfTeffed  of  4  >«/«* 
Tenn  for  Years,  determinable  on  three  Lives,  ^^^*  * 
fettled  it  by  Deed,  upon  truft  for  himfelf /or  Lif&,  tSi'.llt 
then  to  his  Wife  for  Life,  then  tdthe  fjl  Son  4-^^^    T 
their  two  Bodies,  and  the  Heirs  of  the  B^dy  of  (ucb 
frfi  Sort^  and  fo  to  feveral  other  Spns  in  Tail 
Alale^  and  for  want  of  fvch  Jffiie^  the  Remainder 
to  the  Daughter  in  I'ail,  &c.  they  had  Ifluei  onl^ 
one  Daughter  %  the  Wife  dy'd  ^  the  Hulttfnd  mat- 
ry'd  again,  and  dy'd  Inteftate,  and  his  Wido\V 
adminifter^d  V  and  it  was  decreed,  that  Ihe,  attd 
not  the  Daughter,   Should  have  the  T^tm  -,  for 
the  Limitation  to  her  in  Remainder  Was  Void,  h 
tending  to  a  Perpetuity,  becaufe  it  depended  up- 
on fo  many  remote  Contingencies  (  but  a  Rfi- 
ipainder  which  might  veft  in  the  firft  Son  upon 
one  XHontingent,  had  been  good,  tho'  he  was  not 
in  Being  at  the  Death  of  his  Father. 

Anno  33  Car.  2.  there  was  a  Devife  of  a  Tenh  Gibl^m 
to  his  Son  John,   and  if  he  die  unmarry'd  and  >«»/«* 
without  IJfue,  then  to  his  Daughters,   ^n^  their  ^"*"»^ 
Executors  -,  and  if  John  be  marry 'd  and  have  no  ^ 
IJfue,  then  (after  the  Dfeath  of  his  Wife)  to  his  Si- 
fters :  John  dy'd   without  IfTue  •,  adjudg'd,  that 
this  Remainder  of  the  Term  to  the  Daughters  is 
void,  being  limited  to  them  upon  the  Death  of 
their  Brother  without  IJfue  ^  ^is  true,  fuch  a  Re- 
mainder hath  prev^ird  in  Cafe  of  an  Inheritance,  oyer  ^si^ 
for  (b  is  PWZ  and  Browne  Cafe,  but  never  yet  of  ti 

Some- 
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Dowft         Sottietime  afterwards  there  wa^  a  Devife  of  a 
>«/**       long  Term  for  Years  to  the  Plaintiff  for  Life, 

htv^ist  J^^"^i^^^5  ^^  ^s  S^^»  ^^^  ^^®  ^^^''*  Males  of  bis 
Body :  Adjudged,  that  this  Remainder  is  void,  be- 
caufe  'tis  only  ContiTigent^  viz.  if  there  (hould  any 
Part  of  the  Term  remain  after  the  Determination 
of  the  Eftate  for  Life  ^  for  in  Suppofition  of  Law, 
every  Eftate  for  Life  is  of  longer  Duration  than 
an  Eftate  fi>r  Tears. 

D.  •/ Not-      ljl,aU  conchde  with  the  noted  Cafe  qf  the  Duke  of 

Vrh'Sn'  Norfolk  in  Chancery,  but  it  was  a  Settlement  bj 

^'''''^'^' Deed.    , 

/.  He  had  IfTue  Thomas^  Henry,  Charles^  Edward^ 
Ft  anas  ^  and  'Bernard  \  and  by  Deed  recited  a  Term 
of  200  Tears,  upon  fuch  Trufb  as  ihould  be  de« 
clar'd  of  the  fame,  by  any  other  Deed  \  and  then 
jby  another  Deed  the  Truft  of  the  Term  is  limit- 
ed to  Henry ^  and  the  Heirs  Males  of  bis  Bodj^  pro- 
vided, if  nomas  die  without  Iffue^  living  Henrx  5  fb 
that  the  Earldom  of  ^mxi^I  deicend  on  Henry -^ 
then  the  faid  Term  to  remain  to  Charles  and  the 
Heirs  Males  of  bis  Body,,  with  like  Remainders  in 
Tail  to  the  reft :  The  Contingency  did  happen, 
and  the  Queftion  was,  Whether  the  Remainder  of 
the  Term  was  well  limited  to  Charles  in  Tail  ? 
and  it  was  decreed  that  it  was  well  limited. 

Expofition  of  Sentences  in  WiQs. 

See  pojtea  Intention. 

WHERE  Sentences  in  Mens  Wills  are 
doubtful,  the  Expofition  ought  to  be  made 
according  to  the  Intent  of  the  Teftator  \  and  thw 
my  Lord  Coke  calls  the  Pole- Star  in  thofe  Cafe, 
to  guide  the  Judges  in  their  Refolutions. 

And  fome  have  been  of  Opinion,  that  -fiic^ 
doubtful  Sentences  are  to  be  Jiitexpreted  by  tite 

Law 
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Law  of  Nature,  rather  than  by*  any  municipal 
Law  whatfoever  \  becaufe  that  is  inhaerent  in  all 
Mankind,  when  municipal  Laws  are  only  to  go- 
vern particular  People  and  Nations  j  and  there- 
fore it  muft  be  prefum  d  that  the  Intention  of  the 
Teftator  was  governed  by  the  Law  of  Nature,  aad 
not  by  any  of  thefe  Laws.  / 

But  fuch  Interpretations  are  (eldom  made  with 
us  \  for  the'  by  our  Law  the  Intention  is  more  con- 
fider'd  than  the  Words,  yet  the  Words  muft  not 
wholly  be  negleded,  but  they  muft  be  accommo- 
dated to  his  Intention,  and  that  Intention  muft 
likewife  be  coUedled  out  of  the  Words,  and  muft 
conlift  with  the  Law :  The  Inftances  are  as  fol- 
low, out  of  the  Year- Books,  and  others. 

jf.  A  Devifeto  o'ne  for  Life,  Remainder  to  his  xxH6,xa^ 
heirs  Males^  and  to  the  Hein  Males  of  their  Bo- 
dies i  the  Tenant  for  Life  had  Iffiie  a  Daughter^ 
who  had  llTue  a  Son,  he  (hall  have  the  Lands, 
tho'  the  Conveyance  is  wholly  by  the  Males,  and 
this  is  ratione  vohntatis^  by  which  the  Intention 
of  the  Teftator  is  meant  ^  for  the  Book  tells  us 
'tis  otherwife,  if  it  had  been  by  Deed.. 

About  1 7  Years  afterwards,  and  in  the  fame  28  h.  6. 
King's  Reign,  there  was  a  like  Judgment.  Fi/^-  ^<^" 

And  Amto  70  K  8.  the  fame,  viz  a  Devife  to  ^^^*  ^^' 
one,  and  the  Heirs  Males  of  his  Body,  who  had 
Iffiie  a  Daughter^  who  had  Iflue  a  Son,  and  dy'd, 
the  Son  ftiall  have  the  Land  ^  becaufe  it  being  in 
a  Will,  it  feems  to  be  ;the  Intention  of  the  Te- 
ftator ^  but  if  it  had  been  by  Deed,  the  Land 
Ihould  revert  to  the  Doner,  rather  than  go  to  the 
Son  of  the  Daughter. 

And  the  Reafon  is,  becaufe  Deeds  are  always 
expounded  ftrongly  againft  the  Parties  themfelves, 
but  Wills  have  a  more  favourable  Expofition  •, 
and  therefore,  if  a  Man  hath  two  Houfes,  and  fe- 

X  v'eral 
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Ewer  veral  Lavds,  in  feveral  Comities,  and  devifes  hU 
-Hffm  Hotife  avd  Lands  in  one  County,  iS'c.  and  all  o- 
Owen*"!  ther  his  Lajids^  Meadofws^  and  Pajfures^  with  their 
Moor  3T9-  Appurtenances,  in  the  other  County  ^  adjudged, 
ai%nd:i23.  that  by  the  Word  Lavdsy  the  Houfe  in  the  laft 
c?ro.  Eliz.  County  did  not  pafs  •,  for  though  by  a  Grant  of 

Dye'f  a5x.  -^^^^^j  ^^^  Houfes  which  ftand  thereon  will  pafs  5 
*  yet  in  Wills  'tis  otherwife,  for  thty  fhall  be  ta- 
voUirably  eipountlcd,  according  to  the  Intent  of 
the  TeftatOr-5  and  it  Ihall  be  prefumed,  that  he 
did  not  intend  to  pafs  any  more  than  what  he 
exprefltd  in  Words,  which  in  this  Cafe  were  his 
Latids  in  a  reftrained  Senfe,  for  he  couples  it  with 
Meadows  and  Paftures,  and  fo  excludes  the  gene- 
ral Acceptation  of  the  Word  Lattds. 

This  Cafe  is  reported,  as  before-mentionM.  by 
Owil^  Anderfon^  and  Croie  •,  but  Serjeant  Moot^ 
who  reports  the  fame  Cafe,  tells  us,^  tlVat  thie 
Houfe  pals'd  by  the  Word  Lands^   for  that  Com- 
prehended both.  V 
21  Jac.          The  Teftator  had  two  Houfes  adjoining,  vrt 
Godb.5p.  the  Swan  and  the  Red  Lion  •,  the  Swan  was  in  his 
^Vr,^        own  Poffelfion   and  fo  was  one  Room  which  be- 
longed to  the  Red  Lion  •,  then  he  made  a  Leafc 
of  the  Red  Lion  Houfe,  and  devifed  the  Swan  to 
JK  R.  adjudged,  that  the  Room  in  the  Red  Lion 
Houfe  did  pafs. 
ly  Ja^,          The  Teitator  devifed  Lands  to   his    Wife  for 
Popii.131.  Life^,  Remainder  to  his  Son  in  Fee,  upon  Condi- 

wtlViCdfe;^^^^^  that  after  the  Death  of  his  Mother,  he 
'  grant  to  V\  R.  a  Refit  Charge  in  Fee  •,  and  if  his 
Son  die  without  Heirs  of  bis  Body^  then  the  Lands 
to  remain  to  JK  R.  in  Tail :  The  Son  granted  the 
Rent  Charge  to  Jf^.  R.  and  his  Heirs,  and  he  grant- 
ed it  over  to  another,  and  then .  the  Son  dy'd 
without  Iffiie  ^  adjudgVl,  that  this  Grant  of  the 
Ktnt  enures?  from  the  Teftator,  who  had  Power 

to 
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to  ctiarge  the  Land  in  what  Manner  he  pleasM^ 
hnd  his  Intent  was,  JFor^fmuch  ^sthe  Lawi^is  li: 
tailed  in  Tail,  and  the  Rent  in  Fet^  that  th6 
Grantee  {hould  have  Power  to  difpofe  the  Rent 
in  what  Manner  he  would. 

The  Teftator  had  three  Sohs,  and  deVifed  the  Spaidintj 
Lands  in  Queftion  to  his  eldcft  Son,   and  the  ^^^(^^^^ 
Heirs  of  his  Body,  after  the  Death  of  the  Wife  pa?'.6,cfh 
of  the  Teftator  -,  arkl  if  he  dyd^  living  the  Wifc^  Cro.  Csiii 
that  then  tpe  youvgejl  Son  Jhould  be  his  Heir  .*  He  ^^5» 
likewife  deviled  other  Lands  to.  his  fecond  Son, 
and  the  Heirs  of  his  Body  j  and  if  he  dy'd  with- 
out Iffue,  that  the  eldeft  Son  (hould  be  his  Heir  : 
And  he  devifed  other  Lands  to  his  youngeft  Son, 
and  the  Heirs  of  his  Body^  and  if  all  his  Sons  die 
ipithont  Heirs  of  their  Bodies,  then  their  Lands  JhaH 
be  to  his  Nephews,    The  eldeft  Son  dy'd  in  the  Life- 
time of  his  Mbther,  leaving  Iflue  a  Son  ^  then 
the  Mother  dy'd,  and  the  Undle,  who*  was  thei 
youngeft  Son  of  the  Teftator,  enter'd^  upon  his 
riephew,  who  was  the  Son  of  his  elder  Brother  : 
But  adjudg'd,  that  by  ^his  Limitation,  the  Tefta- 
tor did  not  intend  todifinherit  any  of  his  owri 
Grandchildren,  becaufe  by  a  fiibfequerit  Claiife  he 
appoints,  that  if  all  his  Sons  die  without  IfTue^ 
then  his  Nephews  (hall  have  the  L^pds  5  fo  that 
his  Inti^ntiort  mdft  be,  that  whilft  the  eldeft  Sort 
hath  any  Iflue  of  his  Body,  the  yoiingeft  Sort 
ftlall  never  haVe  it.  ! 

So  where  the  Tfeftator  hath  beten  ihijlaken  in 
the  Miannet  of  conveying  his  Lands,  yet  fuch     ,     . 
Miftake  ntsif  hfi  reftify'd  by  his  InUvtion.  f  ^u<f-iii 

/  +  The  D'^Vife  was,  that  A.  and  5.  hU  Feoffees  ^^^^^^ 
Ihofuld  iland  feiled  to  and  for  John  Cb/K^^  for  poph.^88. 
Life,  Remainder  over,  when  in  Truth  he  had  ho  ^StkiVA* 
Peojfees,  *yet  this  is  a  gdod  Devife  to  him.  by  o"-  3'^3- 
ieafon  of  his  Jrftention.   This  Cafe  is  reported  by  ^  \'l^^^l 
Rolts^  by  the  Nafnc  of  Bmfeiid  ahd  Knarjborou^h,  73^. 
thu4i  X  2  /A 
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f  A  Devife  that  JR.  B.  and  W\  N.  and  their 
Heirs,  Ihould  ftand  feifed  to  the  Ufe  of  J.  O.  &c 
fidw,  tho'  the  aforefaid  Perfons  had  nothing  in 
the  Lands,  yet  it  amounts  to  a  Deviie  therec^  to 
J.  0.  becauie  the  Intention  is  apparent,  that  he 
ihould  have  it. 
tiTright         But  Anno  i  WiWi,  there  feems  to  be  a  contrary 
>iffut       Judgment,    ff.  The  Devife  was  thus ;  Ai  for  mj 
Wyvcl,     Perjofial  Eftate,  I  beqveatb  to  my  Wife^  6op|.  to  be 
lLeT259.>^  to  William  Weddall,  and  'th  for  thf  fidl  Bij. 
'  mettt  of  the  Laftds  I  purcbafed  of  bim^  and  is  dlreadj 
eftated  in^  Rift  of  a  Jmntwte  to  my  Wife  for  hr 
Lije^  at  6^1  pet  Ann.  tbe  Lands  in  Wifkow,  tec 
6il  per  Ann.  in  all  150Z.  per  Ann.  t^bicb  bmg 
alfo  eftated  upon  wy  faid  V^ijej  it  is  in  fnll  for  bit 
Jointure^  when  there  was  not  any  Part  of  thofc 
Lands  fettled  on  his  Wife  for  Jointure  ^  and  the 
Queftion  was.  Whether  (he  or  the  Heir  at  Law 
ihall  have  thofe  (^ands  •,  and  adjudged,  that  the 
Heir  {hall  have  them  ^  for  it  appears  by  the  Will, 
that  the  Teftator  did  not  intend  them  for  her,  be- 
caufe  h?  took  Notice,  that  (he  was  eftated  in  tbem 
before  tbe  making  sbe  Willy  therefore  it  could  not 
be  an  implicit  Devife  to  her  by  the  Will  ^  for  in 
fuch  Cafes  there  is  no  Reference  to  any  Aft 
which  fhould  have  conveyM  the  Land  to  the  De- 
irifee  before  ^  but  Juftice  Potrell  was  of  another 
Opinion,  viz.  that  it  appeared  the  TefJrator  did 
intend  by  thefe  Words,  that  his  Wife  fhould  have 
the  Lands,  tho'  he  was  miftaken  in  the  Manner, 
therefore  fhe  {hall  have  them  by  the  Way  (he 
may  take,  wx.  by  the  Will,  rather  than  the  In- 
tent of  the  Tcftator  Ihould  be  fruftrated.    Moor 
?  I,  denied  to  be  Law,  Poft.  aj  1 2. 
ftVeiit.3^3     Devife  to  W.  in  Fee,  in  Truft  for  K.  and  the 
Heirs  of  her  Body,  and  if  fhe  die  without  Iflue, 
then  to  fane  for  Life  ^  and  if  JK.  die  without  Iffiic 
and  Jane  be  then  dead,  then*  and  not  otbcrmife,  to 
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R.  S.  and  his  Heirs.  K.  dy'd  without  IfiQe,  but 
yafie  was  living ;  and  upon  a  Bill  brought  by  RB., 
againft  W^.  and  the  Heir  at  Law,  to  have  tht 
Truft  executed,  it  was  decreed  for  him,  tho*  j^tte^ 
was  living  when  X.  dy'd  5  for  the  Words  if  Jane' 
he  then  deceafed^  feem  to  be  put  in  to  exprefs  the 
Intention  of  the  Teftator,  that  Jatie  mould  be 
certain  to  have  it  for  Life,  and  alio  to  Ihew  when 
R.  B.  (hall  have  it  in  Poffeflion. 

By  a  Devife  of  a  Mannbr,  the  Rents  and  Ser*  inchiey 
vices  pafs,  which  fometimes  are  divided  in  a  Will  5  *'*/» 
as  where  the  Teftator  devifed  his  Demefne  Lands  J^^n^*""' 
to  his  Wife  for  Life,  and  the  Servifes  for  1 8  Tears,  ^  Lwn?** 
and  the  whole  Mcnmor  to  another  after  the  Death  of  16s. 
his  Wife  ^  adjudg'd,  that  the  Devifec  Ihall  have  ^ow  ^. 
nothing  in  the  Mannor  'till  after  the  Death  of  the 
Wife,  tho'  the  Services  were  given  to  her  only  for 
1 8  Tears  ;  and  that  after  the  Expiration  thereof, 
the  Heir  ftiall  have  them  during  the  Life  of  the 
Wife  \  and  the  Reafon  was,  becaufe  by  the  eiprefir 
Words  of  the  Will,  the  Devifee  was  to  have  nothing 
'till  after  the  Death  of  the  Wife :  But  if  it  had  been, 
that  he  fhould  have  the  whole  Mamar  af  rer  the  1 8 
Years,  and  after  the  Death  of  the  Wife,  there  it 
Ihould  have  beeh  taken  diftributively ,  vi%  that  he 
Ihould  have  the  Demefne- Lands  after  the  Death 
of  the  Wife,  and  the  Services  after  1 8  Y^ars. 

So  where  the  Teftator  was  feifed  in  Fee  of  Cook 
fome  Lands  in  Pofieffion,  and  of  the  Reveriion  in  X' '^"^i 
Pee  of  other  Lands,  expectant  upon  the  Death  of  ^l^  ^^ 
the  Tenant  for  Life,  and  devifed  that  his  Wife  iLev.ixi. 
ihould  have  the  Ufe  of  his  Demefne- Lands  for  one 
Tear  after  his  Death,  and  then  he  devifed  both  his 
Demefne  Lands  and  the  Reverfon  to  Thomas  Kemp  for 
Liftf,  to  hold  from  and  after  the  Expiration  of  one 
Year,  next  after  his  Deceafe,  and  the  Deceafe  of  the 
Tenant  for  Life.    The  Queftion  was.  Whether  he  J 

fhould  have  the  Demefne  Lands  a  Tear  next  a&  4 

X3^  ter 
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ter  the  Deceafe  of  the  Teftator,  or  (hould  ftay 
'till  a  Year  next  after  the  Death  of  the  Tenant  for 
Life  5  and  it  was  adjudged,  that  the  Claufe  ttext 
after  bis  Deceafe  atii  the  Deceafe  of  the  Tenajit  for 
Life^  fhall  be  taken  diftributively  reJi/^wio  fivgvh 
fingulU  \  that  is,  he  Ihall  have  the  Demefne- Lands 
a  Year  next  after  the  Death  of  the  Teftator, 
and  the  Reverfionary  Lands  a  Y^ar  next  after 
the  Death  of  the  Tenant  for  Liie. 

As  in  the  Inflames  before-mentiotid^  fome  Sentences 

are  to  be  taken  diflrihutive^  fo  in  other  Cafes ^  theft 

Sentences  which  are  divided  in  a  WiU^  fl)aU  be  joined^ 

the  better  to  explain  the  Intention  of  the  Tefiator. 

ofiborne         jf.  John  Swayfland  feifed  in  Fee  of  Lands  in 

i^iffut       ^Hartfield^  devifed  12I  per  Ajtn.  to  his  Sifter  Anm 

SwuaTq  ^^^^^g  ^^^  ^^^^'>  ^"^  whilft  ftie  remain'd  fole/  to 
*  be  ifTuing  out  of  his  faid  Lands,  and  if  fhe  fhould 
mctrrj^.  that  then  his  Executor  fhould  pay  her  looL 
an(i  the  p.ent  fhould  ceafe^  and  return  to  his  Exe- 
cutor :  She  marry'd,  and  the  ico/.  was  not  paid, 
^nd  flie  diftrein'd  for  all  the  Rent  Arrear  after 
I^er  Marriage :  And  the  Qiieftion  was,  Whether 
it  flvould  adually  ceafe  by  her  Marriage^  or  not 
'till  the  icoZ.  be  paid,  juftice  Twifden  was  of 
Ppinion,  that  the  Rent  ceas'd  upon  her  Marriage  5 
for  tho'  the  Payment  of  the  100  /.  was  placed  be- 
tween the  Marriage  and  the  ceafing  of  the  Rent, 
yet  the  Scnfe  is,    that  it  fhali  ceafe  upon'  the 

'  Marriage-,  for  if  fhe  had  marry 'd  in  the:  Life- 

time of  the  Teftator,  fhe  fhould  not  Have  the 
Rent,  though  the  100  /.  had  not  been  paid  ^  but 
yet  fhe  fhould  have^  the  igoZ  as  a  Legacy^  and 
recover  it  in  the  Spijritual  Court.  '^  ; 

,  ^  But  two  other  Judges  w.ere  of  a  contrary  Opi^ 
nion.  That  the  Payment  of  the  Rent,  and  the 
ceafing  it,  fhould  be  joyn'd,  and  ought  not  to  be 
feparated  5  for  if  it  fliould,  theh  Anne  might  have 
nothing,  'becaufe  if  tjie  Rent  flioUW  ceafe  iij^n 

the 
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the  Marriage^  it  might  happen  that  the  Executor 
anight  have  lio  AfTets,  and'  then  he  would  have 
the  Eftate,  and  payjiofhing  for  it.  And  as  to  the 
Objedion,  that  flie  Ihould  not  have  the  Rent  if 
(he  had  marry'd  in  the  Life-time  of  the  Teftator, 
*tis  very  true  ;  but  'tis  becaufe  the  Ren-t  was  ne- 
ver vefted  in  her  •,  for  that  would  have  beea  pre- 
vented^ by  her  Marriage,  which  was  her  own  Ad, 
,and  it  was  likewife  her  Folly  to  deftroy  her  pwji 
Security.  But  here  the  Rent  was  vefted  in  her, 
and  ^tis  not  reafonable  it  ftiould  be  divefted  with- 
out an  aftual  Payment  of  the  \  cx^/. 

Stephen  Norton  being  feiferl  in  Fee,  devifed  his  B«m 
Lands  to  a  Daughter  of  his  Covfn  Nichtlas  Amhurfi^  Tf*"-^' 
who  f)att  marry  with  a  Norton  within  15  Tears:  At  Raini.82. 
that  Time  Nicholas  Amhurjf  had  three  Daughters :     • 
The  Plaintiff  marry'd  the  Heir  at  Law  of  the 
Teftator,  and  one  Stephm  Norton  marry'cl  th? 
cldeft  Daughter  of  Nichotns  Amhnrjl^  and  in  Ejeft'- 
ment  the  fole  Qiieftion  was,.  Whether  the  Heir    ' 
at  Law,  or  the  Devifee,  had  the  better  Title  ?  It 
was  objefted,  that  the  Will  was  void  for  th€  Un- 
certainty of  which  of  the  Daughters  fliould  take, 
becaufe  more  than  one  of  the  Daughters  might 
marry  with  a  Norton:  But  adjudg'J,   that  the 
Words  of  the  Will  fix  it  to  one  Daughter  and  no 
more,  (b  that  there  is  a  Certainty  in  the  Perfbn, 
tho'  not  in  the  Event. 

In  a  fpecial  Verdift  in  Ejeftment  the  Cafe  was,  Miiford 
The  Father  being  feifed  in  Fee,  did,  in  Confide-  ^'^f^ 
ration  of  the  Marriage  of  his  Son,  covenant  to  ^^JiJj']^^- 
levy  a  Fine  to  certain  Ufes  in  the  Deed,  but  no  See  cro. 
Fine  was  levy'd  :  Afterwards  by  his  laft  Will  re-  Eiiz.55?. 
citing  this  Deed,  he  devifed  and  confirmed  all  E-  ^Cro.14^. 
ftates  given  and  ^rawt^J  to  his  Son  in  Marriaojeac- 
ccfrding  to  the  peed  :  Adjudged,  that  the  Will  re- 
ferred to  the  Deed,  and  pafTed  fuph  Lands  as  were 
intended  to  be  conveyM  by  the  Deed  and  Fine  % 
''"^'■'^  '  X4  l^efaufp 
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becaufe  the  Word  Qrant  in  a  Will  fhall  not  be 
taken  ftri&ly,  but  in  the  largeft  Senfe,  for  any 
Manner  of  Agreement. 

As  to  Grammatical  ExpoJitiottSy  in  fome  Cafes  the 
ViAter  tevfe  fiall  be  taken  for  the  Prefenttevfe^  and 
in  fome  Cafes  an  ambiguous  Word  JI)aU  not  refer  ad 
proximum  antecedens. 

Moor  31.  jf.  The  Devife  was  thus,  vii.  I  have  made  a 
Leafe  for  21  Years  to  R.  B.  paying  10  j  this  was 
held  to  be  a  good  Leafe  for  21  Years,  though  the 
Word  I  have  is  in  the  PrAter-tenfe  j  'tis  true,  this 
Cafe  was  deny'd  to  be  Law  in  Wright  and  WyneU's 
Cafe,  becaufe  'tis  only  faid  fuit  Tenus  to  be  a  good 
Leafe. 

Garoage**       So  wWe  one  G^wa;^^  devifed  his  Lands  in  H. 

^W^'    I    to  his  V\  ife  for  Life,  alfo  his  Lands  in  B.  to  his 
Vciir.368.  yfr'^f^  f^j,  j^jf^^  ^j^j  ^ifjj  j^jg  Lands  which  he  pur- 
chased of  y.  0.  to  his  Wife  for  Life,  and  after  her 
Deceafe  he  gave  the  faid  Lands  to  his  Son  and  his 
Heirs     The  Queftion  was,  Whether  all  the  Lands, 
or  whether  only  thofe  laft  mention'd  fliall  pafs 
to  the  Son?  There  was  no  Judgment  given,  but 
it  was  argu'd,  that  the  Word  faid  fhall  not  refer 
ad  proximum  antecedens^  but  to  all  Lands,  and  that 
indt^nitum  aquipolet  mtiverfalu 
Sir  Tb<»         ^^^  where  a  Man  hath  Lands  in  Fee,  and  other 
Littleton'*  Lands  mortgaged  to  him  in  Fee,  in  fuch  Cafe  by 
Ca/'e^    a     a  Devife  of  all  his  Lands  the  Mortgage  pafleth  ; 
Vent.  J5I.  So  jf  he  hath  a  Trujl  of  a  Mortgage  of  Lands  in 
H.  and  other  Lands  in  the  (ame  Place,  by  a  De- 
vife of  all  his  Lands  in  H.  the  Trufi:  will  pafs : 
But  if  the  Teilator  devife  Lands  iij  H.  B,  and  C. 
to  Jf^.  N.  and  all  his  Lands  elfetphere,  and  he  had 
a  Mortgage  of  Lands  of  a  greater  Value  than  the 
Land  in  K  S.  and  C.  but  not  lying  in  either  of 
thofe  Parifhes,  that  Mortgage  will  not  pais  •,  for 
the  Teftator  can  never  be  intended  to    mean 

Lands 
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Lands  of  fo  great  a  Value  by  the  Word  Afetfbeti^ 
which  is  ufualiy  inferted  curretite  cahnuK 

^s  to  Perjonal  Legacies^  I  fnd  tbefe  ExpefitiMi 
following : 

The  Teftator  had  Goods  to  the  Value  of  loo/.  Ool^ti^^ 
and  ow'd  20  h  and  he  devifed  a  Moiety  of  all  his 
Goods  to  his  Wife  and  his  Executors,  iqwMy  to  be 
divided  amongft  them  y  the  ^  Executors  paid  the 
20  /.  yet  the  Wife  ftiall  have  her  full  Moiety,  vw. 
S  o  2.  becaufe  the  Executors  who  were  to  pay  the 
Debt  had  Aflets  enough  befides. 

Where  the  Teftator  and  the  Legatee  were  both 
in  London^  and  he  deviled,  that  his  Executor 
ihould  have  the  Horfes  he  had  in  DubUn  the  3d 
Day  after  his  Deceafe,  and  then  dy'd  in  London,^ 
though  the  Diftance  of  Place  made  it  impoflible 
to  perform  that  Part  of  the  Will,  yet  becaufe  he 
might  have  liv'd  long  enough  after  the  making 
the  Will,  to  have  the  Horfes  brought  from  Did?Un 
to  London^  in  order  to  be  deliver  d  according  to 
the  Time  limited,  the  Devife  is  good. 

If  the  Teftator  devifed  50  Quarter  of  Com  to  P<**  •««•: 
be  paid  out  of  the  Corn  which  Ihall  grow  on  his  ^*'>^*^* 
Land  in  the  next  Tear,  or  100  Laml^  to  be  taken 
out  of  his  Flock  next  Tear,  and  he  hath  neither 
fb  many  Quarters  of  Corn  or  Lambs  in  that  Tear; 
yet  the  Devife  muft  be  perform'd  by  the  ^eoi- 
tor  if  he  hath  Affets  ^  becaufe  the  Legacy  is  ab- 
fblute,  and  the  Demonftration  is  how  it  fhall  be 
paid. 

So  if  he  devife  an  Dx  or  Cow,  and  hath  no 
fuch,  the  Executor  muft  perform  it  if  he  hath 
AlTets. 

But  if  he  Devife  the  Com  which  fiall  grow  on 
his  Lavd  the  next  Tear,  or  the  Lambs  his  Sheep 
(hall  bring,  and  there  happens  to  be  none  the 
next  Tear,  the  Legacy  is  void  •,  for  it  was  not 
certain  or  abfolete  i  it  only  eonfifted  in  a  PcfH- 

bility 
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bHity ,  and  was  jreftrain'd  to  the  Growth  of  the 
Year. 

•  A  Devife  to  bis  Wi^  that  which  he  had  with 
her  in  Marriage,  and  he  had  nothing  with  her, 
the  Legacy  is  void-,  but  if  he  had  deviled  a  cer- 
tain Sum  to  her  which  he  had  with  her  in  Marri- 
age, though  he  had  nothing  with  her,  'tis  good 
for  that  Sum,  becaufe  the  Law  rather  confiders 
the  Certainty  of  the  Thin^  expreft'd  ^n  Tcrminu^ 
ihzTk  any  £ilfe  I)emonftration  of  it. 

JFee-Simphy  P^vife  thereof. 

Abrikhafn    TT^jHE  Wotd  ffeirs  imports  a  Fee- Simple  2f 
w/«5  I     ^gU  jj^  iOeeds  as  Wills,   and  fo  doth  the 

Crofliiz.   ^ot^  tleir$  Jl\^ales  ^   as  for  Inftance,  the  Teftator 
478.         devifed  Lajic^  to  jR.  jP.  and  his  Heirs  Males  begotten, 
Moor  424.  this  is  an  Eftate  ip  Fee,  and  not  an  Eftate  Tail, 
for  Want  of  the  Wojrd  Body  from  whom  this  Heir 
M^le  fliould  come  ^  but  if  it  had  been  fo  the  Heirs 
Males  of  R.  B.  it  had  been  an  Eftate  Tail. 
Lit.  Sea,        This  is  the  e^cprefs  Tejt  of  tittleton  ^  but  my 
3*''  *  Lord  Coke  in  his  Cboiinent  upon  jt,  tells  us.  That 

in  Will^  the.  LiiW  Ih^ll  fupply  t]ie  Words  oj  his 
Body* 
ShaUand        The  rpather  being  fei?\l  in  Fee,  and  having 
i^^^j/^*       three  Sons,,  viz.  Tfilliam  by  one  Vpnter,  and  Jamei 
Cto,%\\z.  ^'^d  Fravfis  and  a  Daughter  by  another  Venter, 
344.       *  devifed,  hi^  Lands  to  his  Sons  Jafnes  and  Francis^ 
without  limiting  what  Eftate  thejr  ftiould  have  ^ 
then  follow  thefe  Words,  vit-  if  either  of  thenl 
or  tUir  Heirs  fell  the  fame,  then  the  Devife  (hall 
be  void,  and  it  ftiall  return  to  the  whole  Heirs 
^gain  5  and  in  another  Part  of  the  Will,  he  ap- 
pointed the  two  youns;eft  SJons  to  pay  to  the  eldeft 
and  his  Heirs   ^  I    The   Father  died,    the   two 
youngeft  Sons  died  without  Iflue  -,  adjudged, That 
they  had.  a  j^eeSimple:    For  the  Intent  of  the 
•  /     '  •   ;     '    .       Teftator 
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Teftator  (eems  to  be  fo  by  thefc  Words,  if  they . 
or  their  Hehs  alien,  and  referving  a  Rent  to  the 
eldeft  Son  and  bis  Heirs  ^  and  there,  are  no  Word^ 
of  Entail,  unlefs  thofe  (viz.)  that  it  fhall  return 
to  the  whole  Heirs j  which  is  void,  becaufe  'tis  li- 
mited after  an  abfolute  feel 
,   In  a  {pecial  Verdift  in  Ejeflment  the  Cafe  was, 
the   Teftator  being  feiz'd  in  Fee,   devifed  his       , 
Lands  to  his  Daughter  for  Life,   Remainder  to 
W.  R.  and  his  Heirs^  znA  for  JTant  offucb  Heirsy 
Remainder  to  the  right  Heirs  of  Tl  P.    It  wa^ 
adjudged,  That  this  Limitation  to  W.  R.  and  his 
Heirs  made  a  Fee-Simple,    and  not  an  Eftate    ' 
Tail,  becaufe  the  legal  Senfe  of  thefc  Words  (hall 
6e  taken,  where  it  doth  not  appear  from  a  plain 
aind  neceffary  Implication  that  the  Teftator  did' 
mean  ptherwife  5  therefore  in  this  Cafe  the  Waftt 
of  fuch  Heirs  tmy  he  intenied  Heirs  general,  and  nanUt 
riot  Heirs  of  his  Body  5  for  there  is  nothing  that  w/w 
Ihews  he  intended  otnerwife,  and  by  Confequence  Jones, 
the  Remainder  to  the  right  Heirs  of  T.  P.  is  void  'S^^^* ^35 
in  its  original  Creation. 

So  a  bevife  to  B.  for  Life,  and  after  his  De-  Pawflej 
ceafe  to  the  Heir  of  his  Body  for  ever.    The  Word  '*'^fi^ 
Heir  in  the  lingular  Number  is  nomen  colleSivumy  ^^[^^r 
and  'tis  the  fame  with  Heirs*  and  (b  B.  hath  a  Fee- 1^3.  stiiei 
Simple  executed,  and  hid  Heirs  Ihall  take  by  De-  ^49)  ^tj- 
fcent,  and  not  by  Purchafe.  ^'"'^S^ 

A  Devife  Sanguini  fuo,  Succejforihns  fuis  \  imper-  LowdalL 
petuvm  &  propinqub  Savguim^  thefe  and  fuch  likeiKetiw. 
make  a  Fee.  ^  a     ■  43^*. 

For  the  Law  allows  many  Words  and  Eipreffi-  ^°-  ^"^> 
ons  in  Wills  to  pafs  an  Eftate  iii  Fee^Simple,which  I'H^^'f;^} 
will  not  pais  by  the  fame  Words  in  a  Deed.  viA  ^o. 


A,  bjr  *.  Wori^{  ji,fe^^ 
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3 1 6  FeeSimpU^ 

1.  A  Devife  of  bis  whole  Eftate. 

2.  Of  all  bis  Inheritance. 
BytheieExpreC  J3.  lo  aUow  Meat^  Sec. 

fions^  "^4.  To  difpofe  at  bis  Difcretian^  or 

to  give  and  fell  at  PUafure. 
$.  A  Devife  of  the  whole  Remainder, 

Walker         {\)As  to  the  Wordpajifig^  &c.  this  makes  a  Fee- 
JTjff       Simpk-,  but  if  it  had  been  paying  fo  moch  +  (nit 
Oo!  E?ie.  ^  ^^  Vrofts  of  the  Land,   it  had  been  only  aa 
378.    6  *  Eftatc  for  Life,  becaufc  the  Devifec  could  have 
Rep.  16*4.  no  Manner  of  Lofs*,  fo  that  if  the  Land  is  ^l 
fa  Cfa    ptrAnn:2kTiA  it  is  devifed  to  one,  faying  $os.  per 
^^         Ann.  'tis  iMily  an  Eftate  for  Life,  for  the  feme 
Reafon :  But  where  there  is  a  Probability  that  a 
Man  may  die  after  the  Payment  of  the  Sum  de- 
vised to  be  paid,  and  before  Satis&dion  can  be 
made  to  him,  there  he  (hall  have  an  Eftate  in 
Fee,  becaufe  the  Law  intends  the  Devife  was  for 
his  Benefit,  and  not  to  his  Prejudice. 

Devife  of  Lands  to  If^.  R.  for  Life,  the  Remain- 
der to  B.  B.  and  his  Heirs,  paying  10 1,  out  of  the 
IJfues  and  Profits  of  the  Land.    He  in  Remainder 
died,  leaving  his  Heir  within  Age,^  and  in  the 
Life-time  of  the  Tenant  for  Life  -^  it  was  found 
by  Office,  that  the  Lands  were  held  of  the  King 
^Ydt^erfm  ^^  ^P^^^j  ^^^  thereupon  he  feiz'd  it  during  the 
Thomp-    Infancy  of  the  Heir  of  the  Teftator  •,  afterwards 
fon,  HilJ.  when  he  can^  of  Age  he  entered;  andadjudgM 
9  J*c.    a  lawful  ^  for  the  Money  being  to  be  paid  out  of 
^^  374-   the  Profits  of  the  Land,  it  niuft  be  intended  when 
he  Ihall  receive  them,  but  hitherto  the  King  had 
received  them. 
Z9P.8.        The  Year-Book  29  H  8.  tells  us,  That  a  De- 
Co.  Lilt,    vife  to  one  paying  1 00  Z.  to  another^  this  makes 

Abr.  834.  tioie, 
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time,  yet  if  his  Executor  or  Heir  ptj  it,  ^tis 
fufficient. 


So  a  DevHe  of  his  Lands  to  his  Wife  for  Life,  ^«M«cfc 
Remainder  to  his  eldeft  Son,  pajing  to  his  Br<^  Ham!^^ 
thers  and  Sifters  40  s.  though  tiiere  is  no  Eftate  Cra  Ei«t. 
devisM  to  the  eldeft  Son,  and  though  the  Valae  ^04. 
of  40  J.  is  but  fmall,  yet  it  is  a  Confideration,  and  |  ^fp*  *^ 
makes  an  Eftate  in  Jee,  and  the  Word  payhtg  y^^"^ 
doth  not  make  a  Condition^  but  a  Limitation  ^  for  SchoU^if 
if  it  fhould  h^  a  Condition,  then  if  the  Son  did  ^S.p. 
not  gay  the  Money,  he  himfelf  would  take  Ad-  *?^^' 
vantage  of  it  5  for  it  defcends  to  him,  andfo  the   •'"•^'^ 
Money  would  never  be  paid :  But  'tis  a  Limita- 
tion d  his  Eftate,  and  in  Default  of  Payment  it 
ihall  go  to  the  next  in  Remainder. 

So  a  Devife  to  his  Son  after  the  Death  of  liis  Webb 
Mother,    and  if  his  Daughter  furvive  the  Son  W«/ 
and  his  Heirs,  then  to  herfcr  Life,  and  after  her  ^wa\ 
Death  to  Rt)ger  and  John,  pajitig  yearly  to  the  ^cn.  41^! 
Company  of  M(?r^fejwt-Taj/or5  6h  16  s.  and  if  they  Bridgm. 
or  their  Succejfors  deny  Payment,  then  the  Com-  84-     3 
pany  to  enter.    Adjudg'd,  This  was  an  Eftate  in  ***""•  «9> 
Fee  in  Roger  and  John  by  Reafon  of  the  Word 
paying 'y   and  it  is  not  material  of  what  yearly 
Value  the  Land  is  above  the  Sum  to  be  paid,  be- 
caule  the  Payment  of  any  Money  makes  an  Eftate 
in  Fee  in  the  Devifee,  and  here  Succeflbrs  fhall 
be  taken  for  Heirs. 

So  a  Pevife  of  Land  to  his  Son  ^payirtg  3 1  per  spicer>«f*. 
Anmm  to  his  other  Son,  adjudg'd  a  Fee,  becaufe  fi^*  Spicer, 
the  Charge  to  the  Brother  might  furvive  and  ^^^  ^^°-^ 
continue  after  the  Death  of  the  Devifee  v  and  aRoiif*^' 
fo  'tis  in  all  Cafes  where  the  Word  paying  is  Rep.8o» 
Collateraly  and  'tis  not  faid  out  of  the  Profits  of  the 
Land, 

So  a  Devife  to  his  eldeft  Son  for  Life,  and  Green 
afterwards,  to  his  youngeft  Son,  he  paying  to  his  T^-^'",, 
.  Sifters  10/.  apiece,  exgept  the  eldeft  Son  purchafe  q^^\^^ 

Lands 


/ 
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Lands  of  as  good  Value  for  the  yotingeft,   ancl 

Poft.  519.  ^^^^  ^^^  eldeft  to  have  the  Lands  lo  dcvis'd  to  the 
youngeft  to  fell  at  his  Will  and  Pleafitre ;  ad jadg'd, 
this  was  a  Fee  in  the  youngeft  Son. 
littdyerjus  So  a  Devile  of  his  Houfes  to  his  Son  Robert^ 
^"?"»  upon  Condition  that  he  pay  iinto  his  Sifters  5 1 
^^     '  ^^'  per  Annum  during  their  Lives  ^   iadjudg'd,    this 

made  a  Fee^Simple. 
Ballen'i         j^nj  Jn  fome  Cafes  the  Word  paying  fuhauiiiw^ 
M^'r  261.  ^^  ^^^^^  ^°  make  an  Eftate  in  Fee,  as  a  Devife  td 
Coldf.134.  his  Wife  for  Life,  and  after  his  Deceafe,    that 
Robert  his  eldeft  Son  ihould  have  it  ten  Pounds 
under  the  Price  it  coft  •,  and  if  he  die  withotit  IfTue 
of  his  Body  lawfully  to  be  begotten,   then  to 
Richard  in  like  Manner.    The  Court  inclined,  that 
the  Words  ten  Pounds  under  the  Price  it  cofij  fignify 
that  he  (hould  have  it  paying  ten  Pounds  undef 
that  Price,  which  made  a  Fee-Simple  determina- 
ble upon  his  Nonpayment,  though  the  latter 
Words  make  an  Eftate  Tail. 

Now  though  the  Word  paying  generally  makes 

a  Fee,  as  it  appears  plainly  in  the  Cafes  before 

mention'd  5  yet  where  the  Eftate  is  limited  over, 

'tis  otherwife. 

Bacon  >er.      As  a  Devife  of  (everal  Lands  to  his  two  Sons, 

/WHiii,     feverally  paying' to  each  of  his  Daughters  icI. 

Cro.  EHz.  apiece,  as  foon  as  his  faid  Sons  fliall  enter  into 

^ooT  a6a.  their  Parts,  provided  that  if  either  of  bis  Sons 

marry  and  have  Iffue,  and  die  before  he  enters 

into  this  Part,  then  that  Part  Ihall  remain  to  the 

Heirs  of  h's  Body,  and  not  to  his  other  Brother* 

Here  is  a  farther  Limitation,  vi%.  That  after  tie 

Death  of  one,  it  ftiall  remain  to  the  other  ^  Which 

fhews  that  the  Teftator^s  Intent  was,,  that  he 

fhould  have  it  only  for  Life,  riotwitnftanding 

that  Limitation  of  Payment  of  lo  I.  apiece  to  ikt 

Daughters,  for  that  fttall  be  intended  to  be  made 

to  them  for  the  Eftate  devifed  to  the  Son« 
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DeVife  to  his  Son  and  Heir,  and  if  he  die  before  Collenfoa 
21,  and  mtbotit  Ijfue  of  his  Body  then  Imftg,  Re-  l^f^^^   . 
mainder  over  ^  he  out-liv'd  2 1  Years,  and  then  ^sld^.  l^q. 
fold  the   Land  and  died  5  and  it  was  adjudged, 
That  the  Sale  was  good,  for  he  had  a  Fee- Simple  SeeChcht'$ 
immediately,  and  the  Eftate  Tail  was  to  arife  ^<^  ^^o* 
lipon  a  Contingency  fubfequent  to  the  Eftate  in  2^^^ 
Pee,  vi%.  upon    his  dying  before  21,   and  i^ftiowt  Rowley** 
Iffue^  living  at  his  Death,   which  could  then  never  Crft^  283. 
happen,  becaufe  he  had  furviv'd  2 1  Years, 

(2.)  And  as  a  Fee- Simple  is  made  by  the  Word 
payings  fo  it  may  be  made  by  the  Word  Pnrchafe^  G««n 
as  where  the  Teftator  had  Iflue  Jfiltiam,  who  had  ]^^l^^ 
IlTiie  Robert  add  Thomas^  and  being  feiz'd  of  Lands  H^b,  6y! 
in  Clay,  he  devifed  them  to  William  for  Life,  then  i  Ron.  ' 
to  remain  to  Thomas^  except  William  pur  chafe  ano-  ^^^*  %3* 
ther  Houfe  and  Lands,  and  fo  good  in  H  Value  as  |  ?^'^  ^ 
the  Houfe  and  Lands  in  Clayht  his  Son  Thomas^  ^^4  y^^^fy 
^nd  then  William  pall  fell  thofe  in  Clay  as  bis  own;  y4li$9. 
and  Thomas  fhall  pay  to  his  Sifters  loZ.  a  Year-, 
adjudged,   that  William  had  a  Fee-Simple  5  for 
though  by  the  firft  Words  of  the  Will  he  had 
only  an  Eflrate  for  Life,  yet  the  Word  Purchafe 
imports  an  abfolute  Purchafe  in  Fee^  (tho*  a  Pur  chafe 
may  be  alfo  for  Life)  and  the  Words  fo  good  in 
Value,  muft  be  intended  in  the  Price,  and  not 
in  the    yearly  Value   which    muft  be  a  Fee- 
Simple,  for  otherwife  he  could  not  fell  Clay  as  bis 
own. 

( ! .)  A  Fee-  Simple  is  likewife  made  by  a  Devife  of  his  Job  n  fon 
Iphole  Efiate,  as  where  the  Teftator  devifed  to  his  J?*"/""' 
Wife  his  whole  Eftate,  paying  Debts  and  Legacies  v  ^  *Ron°' 
^djwdgM,   that    (he  had  a  Fee- Simple,   for  the  Abr.8j4. 
Words  whole  Eftate  fhall  extend  to  the  Eftatein  his  Stiieji93, 
Land,  and  in  this  Cafe  the  Perfonal  Eftate  was  not  ^f/j^^^^^ 
fiifficient  to  pay  the  Debts  and  Legacit)?,  therefore  ^^^fn^ 
f 6e  Latid  muft  be  devifedv  crot^ptoa^ 

'Tis  p«it. 
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Eeevrs>cr«     Tis  truc,  where  a  Man  hath  a  Real  and  Per- 

{"K"'    fonal  ERate,  and  devifes  aU  Us  Eftate,  it  doth  not 
gli^ji^.  appear  what  Efiate  he  intended 5  therefore  it  (hall 
*  cpmprehend  the  whole,  in'  which  he  hath  either 
Intereft  or  Property. 
*  So  it  was  deaeed  in  Chancery  by  my  Lord  N^- 

Tirrill      tinibamy  vix.  the  Teftator  deviled  feveral  Legacies 
■^Z*'       in  Money,  and  all  the  reft  of  his  Moneys,  Goods^ 
Sj.%«2.  »^^  Chattels,   and  other  Eftate  whatloever,  he 
dcvifed  to  R.  B.  whom  he  made  Executor.    It 
was  decreed.  That  he  having  Lands^  a  Fee-Simple 
pafled  by  thefe  Words, 
wilfon         The  Tcftator  being  feized  in  .Fee  of  Lands  in 
fi^infon  *^^  North,  caird  Tenant-Right  Lands,  (which  arc 
^  Lev.  91'.  M  the  Nature  of  Copyhold  ^  for  upon  eveiy 
%MGd.  xoo  Peath  or  Alienation  the  next  Tenant  is  to  be  aa- 
mitted,  but  they  pafs  by  Deed  without  Livery) 
he  devifed  to  his  CouHn  IT.  R.  all  bis  Tenant  Ri^ 
Efiate  in  Brigefend^  &c.  with  all  that  he  and  his 
Father  took  of  R.  H.  of  his  Majefty's  Land,  and 
of  the  Marquises  Fee,  with  all  his  Land  in  Beckfide. 
It  was  objeded.  That  by  the  Words  all  his  Tenant- 
Right  Efiate,  only  an  Eftate  for  Life  pafled,  be- 
caufe  thofe  were  not  Words  of  Limitatiojt  of  the 
Eftate,  but  a  Defcription  of  the  Nature  and  Qua- 
lity of  the  Land,  and  that  all  the  fubleguent 
Words  make  but  an  Eftate  for  Life  in  the  Mar- 
*  ^%*      ?**"'*  ^^^'  ^^^  ^^  B^ci/i^  Lands,  and  being  all 
Moor  in-  i^^^'^  ^^  ^"^  Sentence  pa(s  no  greater  Eftate  ^  but 
'  adjudg'd,  that  the  Devifee  had  a  Fee^Simple,  for 
the  Word  Efiate  comprehends  all  his  Intereft,  and 
lea  vet  h  nothing  in  himfelf 
Carter  So  where  the  Teftator  ieiz'd  of  Copyhold  and 

ytrfm       Freehold  Lands,  deviled  all  the  refi  of  his  Efiate, 
Sore"' 8  whether  Freehold  or  C>opyhold,  io  his  Wife  and 
4Mod.^89.  Children,  equally  to  be  divided  amongft  them-, 
it  was  inflfted,  1  hat  the  Word  Efiate  muft  in  legal 

Signification 
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Signification  be  the  tntertfi  he  had  in  the  Land,    . 
and  (b  pafs  a  Fee. 

(2.  j  An  Bftate  in  Fee  Itkemfe  pafes  by  a  Devife  of  Whfdock 
all  bis  Inheritance^  as  where  the  Teftator  devifed  to  ]ll^l^ 
jignes  his  Lands  for  eight  Years,  Item,  I  give  to  Moor  875; 
Agn^  my  Daughter  all  my  Lands  of  Inheritance^  Godb^ioj. 
if  the  Law  will  periiiit  5  adjudged,  That  Ihe  had  ^^b.  2. 
aFee-Simple.  -  \^;'l' 

So  a  Devife  of  his  |1  Inheritances  to  one  after  the  j  a  Sand/ 
Death  of  his  Mother,  and  if  he  die  before  he  388. 
come  of  Age,  then  to  the  Right  Heirs  of  the 
Teftator.  It  was  the  Opinion  of  the  Chief 
tuftice  Saunders^  that  this  was  an  Eftate  in  Fee  \ 
for  if  the  Teftator  had  intended  him  only  an 
Eftate  for  Life,  it  had  been  to  no  Purpofe  -  to 
have  limited  it  to  his  owb  right  Heirs,  for  the 
Law  would  have  done  that  without  any  fuch  Li- 
mitation. 

In  a  ipecial  Verdifl:  in  Ejefliment  the  Cafe  was. 
The  Teftator  being  feis'd  in  Fee  devifed  an  An^ 
nuity  to  W.  R.  in  Fee,  Item,  I  devife  my  Mannor  of 
Bucknall  to  T.  S.  and  bis  Heirs  \  Item,  I  devife  all 
my  Lands, 'Tenements,  and  Hereditaments  to  ti^faid 
T.  iS,  but  did  not  4ay  for  what  Eftate  •,  Item,  I  give 
all  my  Goods  and  Chattels,  Money  and  Debts^ 
and  whatever  elfe  I  have  not  before  difpofed,  to  the 
faid  T.  S.  be  paying  my  Debts  and  Legacies:  The 
Queftion  was,  what  Eftate  T.  S.  had  in  the  Lands^ 
Tenements,  and  Hereditaments-^  it  was  infifted,  that  ;  ' 

by  the  Word  Tte^  the  Sentences  were  conjoined  ^ 
and  that  the  Meaning  of  the  Teftator  was  carry'd 
on  to  give  the  like  Eftate  in  the  Lands,  Tenements,  e"* 

and  Hereditaments,  2LS  he  had  done  in  the  Mannor 
of  Bucknall  before,  and.that  by  the  Word  Heredi- 
taments he  intended  to  give  an  Inheritance  in  Fee- 
Simple  \  for  (b  it  was  adjudg'd  in  the  Cafe  of  the 
Regicides,  whofe  Lands,  Tenements,  and  Heredi- 
tamesas  were  given  ta  the  Crown  by-  the  Statute 
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f  2  Gfr.  3.    That  by  the  Word  HergdhmmU  an 

aLev.  169,  Eftate  Tail  of  one  of  them  did  pa&    It  was  ad- 

^^'        judg'd  10  the  priodpal  Cafe,  that  a  Fee-Sim^k 

jdid  pafs,  but  not  iot  the  Realons  before  mentioD  d^ 

for  the  Word  Item  doth  never  join  Sentences  ^  but 

in  Wills  is  always  introdudive  of  new  Matter: 

That  the  Word  rlereiitameHts  in  this  Will  cannot 

denote  the  Meafure  or  Quantity  of  Eftate,  be* 

caufe  it  hath  another  proper  Meanings  for  it  ma7 

extend  to  Annuities  and  to  Advow&ns  in  Giofi, 

which  are  not  comprehended  by  the  Words  Landt 

or  Tenemefits^  and  the  Reafon  why  in  the  Cafe  of 

the  Regicides  the  Word  Ekreditament  was  adjudged 

to  extend  to  an  Inheritcmce  in  Teal,   was  not  tx  n 

Termm  -y  but  becaufe  a  Forfeiture  of  their  Heie- 

ditamentt,  was  cot  only  oS  their  Lands,  but  d 

the  Eflate  which  they  had  in  them  ^  now  in  the 

Hopewell  principal  Gife  thefe  Words,  vi%.  whatever  dfe  t 

'p^fw       have  foa  ^fpofed  carry  a  FeeSifnpk^  they  can  hafe 

Ackiand,    ^o  EfFeft  on  Jus  perional  Eftate,  becaii^e  that  was 

5w  Aiien^'  devis'd  before;  therefore  they  muft  extend  to  that 

2S.2Vent.  which  was  not  difpo&^dy  and  that  was  theFe^ 

wiiiow'i    Simple^  and  the  rather,  becaufe  of  the  MA' 

^fi  ^85.    quent  Words  p^iftg,  fiiy  Debts^  &c 

The  Teftator  being  feiz'd  in  Fee,  deviled,  Gtt. 
to  his  Wife  for,  Life^  and  if  (he  had  a  Son,  andiflic 
fhould  caufe  him  to  be  call'd  by  the  ClriJHan  and 
Surmme  of  the  Te/tator^  which  was  Sampfon  Skltrnt, 
then  he  deviied  his  Inheritances^  to  fuch  Scm,  after 
his  Mother  s  Death  %  and  if  he  die'  before  21 
Tears  old,  then  to  the  right  Heirs  of  the  Tefta* 
tor,  who  dy'd,  and  his  Widow  marry^d  ose 
£ratighton  ^  th^n  the  Brother  and  Heir  of  the  TeJtoM 
convey  d  the  Reverfion  by  Bargain  and  Sale,  and 
alfo  by  a  Fine  levy'd  to  the  faid  Brvugbion  ml 
his  Wife  and  their  Heirs  ^  afterwards  a  Son  wst 
born ,  and  chrijknd  by  the  Name  of  Samson  ^/dion  \ 
wd  afterwards  Brw^gbton  and  his  Wife  by  Bargain 

and 
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and  Sale  cnroird,  »nd  alfo  by  a  Tine  levy'd  by 
them,  coDvey'd  the  Lands  to  one  W^fton  and  his 
l^eij^s^  adjudged,  Th*t  the  Brother  and  Heir  of 
the  Teftator,  by  conveying  the  Reverjion  to  the 
0(nticvlar  EJlate  for  Life  which  the  Wife  had  by 
the  Wifl,  had  deftroy'd  this  contingent  Remain- 
der to  the  Son  5  lb  that  it  was  not  debated  what 
£flate  the  Son  would  have,  if  fuch  Conveyance 
3iad  not  been  made  >  but  the  Chief  Juftice  Saundir^ 
tells  us>  he  would  have  an  EJlate  in  Fee,  becaufe  p^f^f^y 
the  Teftator  had  dcvifed  the  Lands  to  his  owi>  yerfut 
right  Heirs,  if  this  Son^fhoulddie  before  h^  wa^  Rogers,  x 
21  Years  old  •,  now  if  he  had  not  intended  a  Fee-  5*n^*3^^*' 
Simple  for  this  Son,  the  Devife  to  his  own  right 
Heirs  had  been  impertinent,  becaufe  it;  would 
•have  come  to  them  without  any  fuch  Devife. 

In  a  fpedal  Verdift  in  Ejeament  the  Cafe  wai, 
rThe  Hufband  being  feis'd  in  Fee  of  an  Hou& 
<aird  The  Bell  Tavern,  fettled  the  fame  to  the 
U(e  of  himfelf  for  Life,  Remainder  to  his  iTife 
for  Life^  Remainder  to  his  Son  in  Tail,  Remain* 
der  to  his  Wife  in  Fee  •,  the  Hufband  died,  and  the 
Wife  being  thus  entitled  to  the  Bell  Tavern^  and  ha- 
ving, other  Lcafehold  Eftates,  devifedyi/i  her  Rigbt^ 
Title,  and  Interefl  In  whatever  fhe  held  by  Leafe, 
And  alfo  the  Bell  Tavern,  to  John  Billingfley,  (but  . 
did  not  fay  for  what  Eftate)  he  being  the  Son 
and  Heir  of  the  Hufband,  and  alfo  the  Remain- 
der Man  in  Tail  of  the  Bell  Tavern^  but  was  not  • 
the  Heir  of  the  Wife.  The  Queftion  was.  What 
Eflate  he  had  by  this  Will?  And  three  Judges 
flgainft  Holt,  Chief  Juftict^  held,  that  he  had  an 
Efiate  in-  Fee,  becaufe  'tis  but  one  entire  Sentence^ 
coupkd  by  the  Words  And  alfo,  and  govern'd  by 
one  Verb  \  befides  the  Prepolition  In  may  proper- 
ly be  carry 'd  to  the  Bdl  Tavern  \  and  this  would 
he  very  plain  by  a  little  Tranfpofition  of  the 
Words,  wz.  I  give  my  Term  of  Years,  and  all 

Y  2        >  tlie  '       . 
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the  Eftate,  Right  and  Title  I  have  therein,  ml 
aljo  in  the  BeU  Tavern  ^  and  this  is  a^  honeft  Con- 
ftrudion,  becaufe  it  brings  back  the  Reverfion  in 
Fee  to  the  right  Heir  of  the  Hufband  who  created 
it  •,  but  HoU,  Chief  Jufiice^  held,  That  the  In- 
tention of  the  Tei^trix  mud  be  coUe&ed  out  of 
the  Words  of  the  Will,  and  not  out  of  any  Or* 
cumftances  of  the  Eftate  •,  and  as  to  the  Hoaeftj 
of  the  G)nftrudion,  the  Wife  might  bring  a  great 
Portion,  and  therefore  \\%  as  honeft  to  conftroe 
the'  Will  in  Favour  of  her  Heir,  as  m  Favour  of 
the  right  Heii^  of  her  Huflvand :  That  the  Subjed 
Matter  of  all  her  Right,  Title^  and  Intereft,  ter- 
minates bjr  the  Prepofition  In  in  her  Leafehold 
gle  T#rjr«i  £ftatg .  xhat  the  Words  of  a  Will  are  never  to 

^aJk^aaT  ^  transpos'd  where  they  are  (eniible  in  them- 
D/er  19.    felves,  becaufe  to  tranfpofif  Words  which  are  in- 
Hob.  3.     telligible  without  it,  is  to  alter  the  Senfe  of  the 
Moor  52,  WiW^  'tis  true,  this  is  done  where  they  are  Non- 
^^'         fenfe,  that  they  may  have  fome  Meaning,  there- 
fore Billingjlej  hath  but  an  Eftate  for  Life  in  the 
Bell  Tavern. 

In  a  fpecial  Verdiffc  in  Ejeftinent  the  Cafe 
was,  The  Dvke  of  Bolton  devifed  to  his  Son-in- 
Law  John  Earl  of  Bridgwater y  his  Executors,  and 
Afiigns,  all  his  Mines,  together  with  all  his  Plate, 
Jewels,  and  all  other  his  Eftate  Real  and  Perfond, 
not  otherwife  difpos'd  by  his  Will,  to  be  given 
by  the  faid  Earl  to  his  ChHdren  a^  he  fhould  think 
convenient  •,  and  in  another  Claufe  reciting, where- 
as I  have  contraSed  for  the  Sale  of  my  Tee-Farm 
Rents  J  my  Will  is,  that  if  my  Debts  ftiall  not, 
be  fatisfy*d  out  of  my  other  Eftate,  then  ^njr' 
^^^\5  Executors  (of  whom  the  Earl  of  Bridppater  was 
e/f  y^fm  <5ne)  Jl)all  fell  fome  fart  or  all  of  them  for  Payment^ 
Dnh  of    &c.  notmithftanding  my  Rents  are  not  devifed  by  tins 

^^T'  <  ^y  ^'^^'  adjudged.  That  by  thofe  Words  all  my 
isaijc.136.  ^^^^^  j^^^^  ^^^^  perfond,  the  Fee-Farm  Rents  do 

pafi^ 
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pafs,  becauPe  the  Word  Eftau  is  G^m  Generaliffi-^ 
mum^  and  includes  the  whole  both  Real  and  Per- 
fonal  ^  and  M  my  Efiate^  is  the  whole  Eftate  of 
the  Teftator,  and  a  Defcription  of  the  Fee. 

^  (4.)  There  h  a  Cafe  in  Jones^wbere  the  Tejhtor  de-  v^YtheVs 
vifed  Lands  to  his  Sofij  upon  Condition  that  he, allow  t.  Jones 
Us  Brother  Meat^  Drinkj  Apparel^  and  convenient  107. 
Lodging.  ^  It  was  objefted,  that  the  Son  had  only 
an  Eftate  for  Life,  becaufe  the  Word  allow  implies, 
that  the  Allowance  muft  arife  out  of  the  Profits  j 
but  it  was  adjudgM  a  Fee-Simple  immediately  in 
the  Son,  becaufe  the  Brother  was  to  have  a  pre- 
ftnt  Maintenance^  which  might  be  a  Charge  tb 
the  Devifee  before  he  could  receive  any  Thing 
out  of  the  Profits. 

(").)  Bvt  there  are  many  Cafes  where  the  Devife  was 
to  difpofe^  or  to  give^  or  to  fell  at  his  Will  or  Pleafure^ 
&c.  which  make  a  Fee  Simple. 

As  where  the  Teftator  devifed  his  Lands  to  his  ^"^  ^r?- 
Wife,  to  difpofe  and  employ  them  upon  herfelf  and 
her  Sons  at  her  Will  and  Pleafure  ^  adjudg'd,  That 
fhe  had  a  Fee-Simple,  for  the  Law  (hall  conftrue 
thefe  Words  fo,  as  to  fupply  the  Defeft  of  other  \ 

Words,  and  make  them  agreeable  to  the  Intent 
of  the  Teftator.  _ 

So  a  Devife  to  Edytb  for  Life,  Remainder  to  I'J^p 
R'  B.  in  Tail,  and  if  he  die  without  Iflue  of  his  Hardy,   i 
Body,  living  Edyth,  then  the  Land  to  remain  to  Leon  155. 
her  to  difpoje  at  her  Pleafitre  ^  adjudged,  ftie  had  a 
Fee-Simple. 

And  yet  where  the  Devife  was  toiis  Wife  to  1^*^'** 
difpofe  at  her  Will  and  Pleafure^  and  to  give  it  to  uplfy, 
which  of  her  Sons  Jhe  phafetb,  (Jones  reports  it,  Latch.^; 
fie  thinh  befl)  the  Court  was  divided  upon  the  39?  »54* 
latter  Claufe,  Whether  it  was  an  Eftate  for  Life  7; J^^*"'' 
in  the  Wife,  with  a  Power  to  her  to  difpofe  the  ^^'* 
Reverfion?   or.  Whether  flie  had  a  Fee- Simple 
with  a  reftriOiive  Power,  to  alien  it  to  ho  Body 

y  3  but 
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but  to  one  of  her  Children  ?  And  Juftice  JDoJe- 

rU^  was  of  Opinion  that  Ihe  had  a  Fee-Simple,6ff. 

Liefe  >«••      gut  where  there  was  a  Devife  to  the  Wife  /or 

fr  a!n     ■''?/^»  ^^^^  ^  Power  to  her  to  difpofe^  &c.  to  fuch 

iMod.i89of  her  Children  as  {he  fhall  think  fit-,  and  (he 

aLcv.104.  by  a  Writing  in  which  this  Claufe  was  recited, 

djd  difpofe  the. fame  after  her  Deceafe  to  her  Son 

Fhilip  and  his  Heirs  j  it  was  adjudg'd.  That  by 

the  Word  difpofe  is  meant  a  bequeathing  in  Fee, 

or  at  leaft  a  Power  to  difpofe  the  Fee- Simple  j 

and  that  though  the  Wife  had  only  an  Eftate  for 

I^ife,  yet  {he  had  a  Power  to  difpofe  the  Fee  5 

'tis  true,    this  was  againft  the  Opinion  of  the 

Chief  Juftice  Vavghan^  which  was.  That  the  Wife 

having  an  exprefs  Eflate  devifed  to  her  for  her 

Life  ofiljj  {he  could  not  give  a  greater  Eftate 

which  {he  had  not,  and  ^tis  probable  he  might 

ground  his  Opinion  upon  that  Cafe  in  Leon,  where 

the  Devife  was  to  his  Wife  for  Life^  and  Ihe  to 

-    give  it  after  her  Deceafe  to  whom  Jl)e  will  \  adjudged, 

That  if  there  had  not  been  an  exprefs  Devife  to 

her  Life^  it  had  been  a  Fee  •,   but  now  {he  had  it 

only  for  Life,  with  a  Power  to  difpofe  the  Re* 

verfion,  and  then  the  Grantee  will  be  in  by  the 

5Lcon  7f .  Will  of  the  Teflator. 

4Lcon  41.      g^^|.  Juftice  Levivtz^v/ho  reports  the  fame  Cafe, 

tells  us,  the  Court  was  divided,  and  that  T^aughan 

held  {he  had  a  Fee-Simple  5  but  he  did  not  report 

it  on  his  own  Knowledge,   but  upon  the  Relation 

of  Serjeant  Jf^iHmote. 

North  A  Devife  of  all  his  Real  and  Perfonal  Eftate 

'^'^f'**       to  H.  N.  to  difpofe  for  the  Payment  of  her  Debts  ^ 

Crdmpton  j^  ^gg  decreed,  That  this  Was  an  Eftate  in  Fee 

Rep.  262.  ^^  ^*  ^'  ^"^  ^^^^  ^^  ^^5  ^^  imply *d  Truft  in 
him^  for  the  Heir  to  have  the  Surplus  after  Debts 

yerfus^^       A  Devife  to  his  Wife  for  Life,  then  to  his  Son, 
cieycon,    and  if  he  fail,  then  all  ids  Part  to  ibe  Dtfcretion 

t  Leonids  q£ 
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af  his  Father  %  ad judg'd^  that  the  Father  had  a 
Fee-Simple  ^  and  fb  it  had  been  if  he  had  de- 
nied that  the  Lands  ihould  htt^hk  Difpojitkn^ 
Dr  I  will  my  Land  to  him  to  give  and  fell  at  bU 
PUaJure. 

So  where  the  Teff ator  devifed  feveral  Parts  of  Bthn 
his  I^nds  to  his  three  Sons,  Jobny  Stephen^  and  1^^^ 
Roger ^  feyerally,  and  if  they  live  to  the  Age  of  ^\^^^ 
21,  and  havelfTue  of  their  Bodies^  then  to  them  gLeonii^l 
and  their  Heirs  in  Manner  as  aforefaid,  to  giv^ 
and  fell  at  their  Pkajure-^  but  if  one  of  them  die 
without  Iflue  of  his  Dody^  then  the  other  Bro- 
thers to  have  it  in  Manner  as  aforefaid  i  and  if 
all  die  without  Iflue,  then  to  be  fold.    Adjudgld^ 
that  this  was  a  Fee-Simple  in  them  when  tney 
came  of  Age  and  had  Iflue  ^  for  though  the. 
Words  if  ibej  have  IJfm  of  their  Bodies^  create  an 
Efiate-l'ail  by  Implication  ^  yet  that  could  Bot 
be  the  Intention  of  the  Teftator  in  this  Will,  be- 
caufe  the  Sons  had  Power  to  give  and  fell  it  at 
Heafure^  which  Tenant  in  Tail  cannot  do.    And 
if  it  flfiould  be  admitted  that  the  laft  Claufe,  vix^ 
if  aU  die  without  I^ye^  (hould  make  an  Eftate- 
Tail,  yet  the  Limitation  of  an  abfolute  Fee  ia 
the  former  Part  of  the  Will  fiiall  not  be  con- 
trouled  by  an  ImpHcatioa  of  an  Eftate  Tail  ia 
the  latter  Clauie. 

The  Teftator  being  fe^s'd  in  Fee,  devifed  his 
Lands  to  his  Son  George  and  his  Heirs^  and  if  he 
(hould  die  before  2 1^  and  witbotit  Heirs  of  Ins  Body^ 
Remainder  oven    Tlie  better  Opinion  was,  that 
George  had  an  Eftate  in  Fee,  for  fuch  an  Eftate  is  nMyerfm 
exprcfly  devifed  to  him  in  the  firft  Claufe  of  the  Deering, 
Will.,  and  then  the  fubfequent  Wprds,  vix.  if  he  Ha^m 
die  before  2i:>  and  without  Heir$  of  bis  JSoijiy.are  ^^^*     ^ 
not  Words  of  Limtation  of  the  Eftate,  but  quali- 
fy it  with  tL  collateral.  Determination  ujon  thofe 
'  T  4  C®ntin- 
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Contingencies,  viz.  that  his  Eftate  in  Fee  (hall 
not  determine,   unlels  he  die  before  Age,  and 
without  Iflue. 
Nortoa  (5.)  By  a  Devife  of  the  whole  Eemainier  an  Eftate 

Ladd  I  '^  ^^^  pajfetb  \  as  for  Inftance,  the  Teftator  de- 
Luc  7^2.  vifed  his  Lands  to  his  Sifter  for  Life,  and  after 
her  Deceafe  the  vboU  Remainder  of  all  thofe  Landi 
to  his  Brother,  which  he  had  given  to  his  Sifter 
for  her  Life  in  Cafe  he  ftiould  furvive  her,  and  if 
not,  then  his  vbole  Remainder  to  his  other  Sifters 
and  their  Heirs  ^  adjudg'd,  That  by  the  Words 
n^bole  Remainder  a  Fee  pafled  ^  for  it  cannot  ex* 
tend  to  the  Quantity  of  the  Land,  but  to  the 
Quantity  of  Eftate  in  the  Land  which  was  not 
difpos'd  to  his  Sifter,  for  the  whole  Land  was 
given  to  her  for  Life,  fo  there  could  be  no  Re- 
mainder of  that  i  .  therefore  it  muft  of  Neceflity 
extend  to  the  Eftate  in  the  Land. 

Laflrly,  A  Devife  of  Legacies  to  be  paid  out 

of  Lands  i  in  fuch  Cafe,  if  the  Profits  will  not 

amount  to  pay  the  fame  at  the  Time  limited  for 

the  Payment,  it  is  a  Devife  of  the  Lands  in  Fee  \ 

w/w^Lee  ^^  ^°^  Inftance,  the  Teftator  being  feiz'd  of  Lands 

tT Jones  '  in'  Pimhow  of  the  yearly  Value  of  34/.  per  An- 

XI 3.         num^  then  in  Leafe  for  Life,  and  only  401.  Rent 

5UV.249.  refervM,  he  devifed  feveral  Legacies  amounting 

to  97 1  to  be  paid  out  of  hi^  Lands  in  Fimhowy  f  omi 

within  a  Year  after  his  Death,  and  devifed  the 

faid  Lands  to  Richard  without  limiting  for  what 

Eftate,    and  dy'd.     The  Queftion  was,    Wha% 

'Eit^tt  Richard  hzd  m  Pimhow  ?   It  was  objefted, 

he  had  only  an  Eftate  for  Life,    becaufe  the 

Charge  of  Payment  of  the  Legacies  was  not  on 

his  Perfon^  but  on  the  Lands ;  but  adjudged  he  had 

a  Fee-Simple  5  for  he  may  fuftain  a  Lois  by  the 

Payment  of  the  Legacies,  becaufe  the  Profits  of 

the  Lands  would  not  amount  to  the  Sum  of  97/. 

in  the  Time  wherein'  the  J^e^cies  were  appoint*- 
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ed  to  be  paid,  and  this  is  not  a  Condition,  for 
then  the  Heir  might  enter  upon  the  Non-Perfor* 
mance. 

In  Ejedment  the  Cafe  was,  The  Teftator  Wng 
feis'd  in  Fee,  deviled  feveral  perfongl  Legaoes^ 
and  amongft  the  reft  four  Coats  to  four  poor  JBajfi 
of  the  Parijh  of  C.  for  evpr^  and  all  his  Lands, 
&c.  (which  were  of  the  Value  of  1 000 1.  and  more) 
he  devifed  to  his  Wife  Margaret  and  her  Afignt^ 
and  made  her  fble  Executrix,  and  dy'd  •,  ftie  mar- 
ry'd  again,  and  then  Hufband  and  Wife  levy'd  a 
Fine,  and  declar'd  the  Ufes  to  themfelves,  and  " 

to  the  Survivor  for  Life,  Remainder  to  the  Huf- 
band and  his  Heirs  with  Warranty  •,   adjudg'd.  Smith 
That  Margaret  had  a  Fee-Simple  by  this  Devife,  ^'?^„ 
becaufe  IJie  took  the  Lands  with  a  Perpetual  ^^^^i^ 
Charge  to  find  four  Coats  for  four  poor  Boys  for 
ever. 

feme-Covert,  Executrix,  &c. 

^ 

See  Boms  Propriis,  ante  125,  129, 

IN  fome  of  the  old  Books  tis  held,   that  a  i^Ea.i« . 
Feme-Covert  may  be  made  Executrix  with-  '*"*  ^^•^ 
out  the  Affent  of  her  Hufband  5  apd  in  fuch  Cafe  ""^"^  "»• 
flie  may  adminifter  alone,  and  that '  the  Hulband 
could  not  releafe  any  Duty  which  was  due  to  her  K«iiw.i»» 
Teftator. 

And  (b  where  a  Woman  was  made  Executrix,  »8H,«.4. 
and  afterwards  marry'd,  and  then  an  Adion  of 
Debt  was  brought  againft  Hufband  and  Wife, 
who  pleaded  that  the  Wife  had  fully  adminifter*d. 
The  Plaintiff  reply'd.  That  the  Wife  had  Aflets, 
without  mentioning  the  Hufband  •,  and  this  Re* 
plication  was  held  good,  becaufe  as  the  Law  then 
ftood,  fhe  might  adnninifter  alone,,  and  make  Di- 
ftribution  without  him. 

But 
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But  tBefe  Cafes  are  not  Law  at  this  Time^  ioi 
the  Hufband  aiid  Wife  are  but  one  Perfon  in 
X^w,  and  therefose  fhe  cannet  take  upon  her  to 
fee\£xecQtriz  without  his  Aflent  ^  for  if  fhe  could, 
then  he  himfelf  would  Be  Executor  againft  his 
Win  J  and  this  feems  clear  by  the  later  Authori* 
B5H.tf.  35.  ties,  for  if  fhe  is  made  Executrix,  fhp  cannot 
bripg  an  Adlion  alone,  but  her  Hufband  muS 
join  with  her,  and  he  cannot  be  compeird  if 
he  fhould  refirfe  to  join  in  fuch  Adion»  neither 
vf  H.  5. 6.  can  fhe  be  compelled  tQ  plead  without  her  HuP 

band  . 
33H.jj.3x.  Befides,  a  Releafe  of  her  Hufband  is  a  good  Bar 
^'^f  If  ^^  ^^^  Adlion  brought  by  her  alone  as  Ei^ecatriz) 
f|/ 16!  but  fhe  cannot  reled!e  without /him,  and  his  Re- 
^.4. 42.  leafe  is  not  only  good  during  the  Coverture,  but 
for  ever,  becaule  a  perfbnal  Action  once  iufpend- 
ed,  is  quite  gone. 
i^H.7.jr,6  But  though  fhe  cannot  fue  or  be  fued  without 
1  And.xi7.  jjjijj^  y^  fl^e  may  deliver  any  of  her  Teflator^s 

7H.  4.13.  Goods  to  another  to  keep^  fhe  may  pay  Legs- 

Fitz  Exe-  cies,  and  receive  Debts,  and  may  give  Acquit- 

W0155-   tances  without  her  Huffrand;  and  if  fuch  Acr 

•ift>xj«  quittances  ihould  make- a  *  Devafiam^  it  £bafl 

c  ^        bind  both  him  and  her,  becaufe  Ibe  could  not 

adminifler  without  his  AfTent^  audit  fhall  be 

accounted  his  Folly  to  fuffer  fuch  a  Perfba  to 

adminifter. 

t  Rdi.         But  if  a  Woman  is  made  Especutrix^  and  fhe 

Abr.  9x9.  afterwards  marries,  and  her  Hufband  wajfes  the 

Goods,  and  then  fhe  dies,  there  is  no  Remedy 

againft  the  Hufband  at  Common  Law  ^  but  he  is 

puntfhable  in  the  Spiritual  Goiut,  and  liable  to 

make  Reftitution. 

H.5. 31.       If  a  Feme-Sole  is  made  Executrix,    and  0ic 

cir  ^r    *f^^^*^^4^  marries,  and  refufes.  to  frove  the  Vilk 

^"  ^  ^^*   hex  Hufband  may  do  it,  and  admmifter  in  her 


Making  a  Will.  j  j  t ; 

Right,  which  will  conclude  her  doting  Ins  Life, 
l)ut  not  afterwards. 

If  {he  is  made  Executrix  if  her  UnfkatJl^  an ^  7^  4* !; 
then  marrieth  a  fecond  Tinae,  flie  may  pay  a 
liCgacy  notwithftanding  her  Coverture,  and  ixxcHx 
Payment  is  good  without  the  Hulband. 

A  Feme-Sole  and  another  were  made  Execu- 
trixes^ fee  marryM,  and  before  the  Property  of 
the  Goods  were  alter'd,  fee  dy'd,  the  furviving 
Executrix  may  have  an  Adlion  of ,  Detinue 
sgainft  the  Hufband  for  any  of  the  Xeft^tors 
Goods. 

The  Debtor  made  his  Wife  and  two  others  xiiL4.8> 
Executrixes,  arid  dy'd  -,  the  Creditor  marry'd  the 
Widow  before  Jbe  aimlniflred^    and  brought  an 
Ai^ton  againfl  the  other  two  £xecutrixes,and  held 
good  \  which  he  could  not  have  done  if  his  Wife 
had  adniniftred,  for  then  the  Adion   muft   be 
brought  againft  all  three  Executrixes,  and  that 
could  not  be,  for  he  cannot  fue  his  Wife. 
'    She  may  make  an  Executor  of  the  Goods  which  iRolLAbr. 
fee  hath  as  Executrix^  or  of  any  Thing  which  91*,  9if. 
fee  had  in  Aftion  ^  and  of  fuch  Things  fee  may  4  ^'  ^«* 
make  her  Hufband  Executor  if  he  will  accept  y|f*  z^ 

it. 

And  of  fuch  Things  which  fee  hath  as  Execu- 
trixj  fee  may  male  a  Will  without  the  Aflent  of 
her  Hufband  \  and  if  fee  die  without  making  any 
Difpofifioh  of  it,  the  next  of  Kin  to  her  Tefta- 
tor  feall  have  Adminiftration  de  Bonis  non^  which 
will  entitle  him  to  the  Goods,  and  riot  her  Hul^ 
band  ^  for  he  can  have  no  Right,  becaufe  his 
Wife  had  none  but  in  auter  droit. 

But  generally  fpeaking  fee  cannot  make  a  Witt  i%fi.^.%%^ 
without  the  AfTent  of  her  Hufband  5  but  if  fee  13-  ^^^^ 
publife  it  after  his  Death  'tis  good  5  and  as  fee  ^^^^  3^^ 
cannot  make  a  Will,   fo  fee  cannot  make  an 
Executor  without  his  Confent  5  but  if  a  Bond  is 

made 
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macle  tohtxium  fola^  and  then  ilie  manies,  {be 

itiay  make  an  Executor  with  his  AiTent,  and  fo 

?^y^*9f  ijhc  may  in  Gkfe  her  Goods  are  wrongfiiUy  taken 

*^       *  a^ay  from  her  ium  fola^  and  Ihe  afterwards  mar- 

neth,  for  otherwife  theie  Oofes  in  ABion  will  be 

Ibfl-y  for  the  Huiband  cannot  have  them  ^  there- 

6  Ed.  1.     fojpe  the  Law  allows  her  to  make  an  Executor  with 

cMo/uM.  ^^*  Confent,  and  in  fuch  Cafe  the  Executor  may 

have  an  Adion  to  recover  theiti. 
lAnd.iSi      A  Feme-Sole  made  a  Wtll^  and  afterwards  mar- 
ry*d,  and  during  the  Coverture  (he  revoked  the 
WUhy  this  was  held  to  be  a  good  Rsvecatiofty  and 
made  the  Will  void. 

In  many  Cafes  'tis  adjudged,  That  a  Feme- 
Covert  hath  no  Power  to  make  a  iTill  ^  I  (ball 
mention  the  mofl:  material,  viz.  R,  B.  deviled  his 
Titz  De-    i;.ands  to  his  two  Daughters,  and  to  the  Heirs  of 
^^«'^     their  two  Bodies:,  and  for  Default  of  fuch  Iffue 
the  Reverfion  to  his  own  right  Heirs.    One  of 
the  Daughters  dy'd  without  Iffue  5  the  Survivor 
.  marry 'd,  and  devifed  the  whole  Fee  to  her  Hujbaidy 
\,;,    ,    anddy'd  without  Iffiie.    The  Hvjhand  marry'd 
another  Woman,  to  whom  he  devifed  the  faid 
Lands  for  Life,  Remainder  over.    The  Sifter  of 
1^  J3.  as  Heir  at  Law  enter'd,  and  adjudged  law- 
ful,   becaufe  the  Feme  who  devifed  it   to  her 
Hufband,  being  Covert,   Ihe  had  no  Power  to 
do  it  in  Prejudice  of  the  Heir  in  Reverfion,  and 
the  Entry  of  the  Hufband  was  only  ai^  Abate- 
ment. 
iEfton>er-     ^"  Propriety  of  Speech,  what  a  Woman  doth 
fitt  Wood,  whilft  Ihe  is  Covert,  cannot  be  calVd  a  Will^  be- 
Cra  Eliz.  caufe  (he  is  fo  entirely  fvb  potejfate  viri^  that  fhc 
^7«  cannot  make  what  is  properly  a  H  Jfill-^  and  there- 

t,r£'"°'  fore  by  .the  later  Authorities  'tis  calFd  an  ^^p- 
Kin£hMii,  pointmeftt -^  and  the  ufual  Way  is,  for  the  intend- 
cro.  Car.  ed  jtjufband  to  give  Bond  before  Marriage,  with 
*'9-  '  .  a  Con- 
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a  Omdition  to  permit  his  Wife  to  make  a  WiU^ 

and  to  difpofe  of  what  (hall  be  agreed  on,  vi%. 

Money  or  Legacies  to  fiich  a  Value,  and  to  pay 

what  (he  appoints  not  exceeding  that  Value  ^ 

in  fuch  Cafe,  ii  after  the  Marriage  {he  makes 

a  Will,  and  difpoles  Legacies  accordingly,  though 

in  (Iridnels  of  Law  Ihe  cannot  be  permitted 

to  make  a  Will  without  her  Hufband  s  Aflent, 

yet  this  is  an  Appointment  purporting  a  Will,  ^"^  ^\ 

which  the  Hulband  by  his  Bond  is  bound  to  per-  '^' 

form. 

And  (b  it  was  held  in  another  Cafe,  where  an  TyTity 
A^on  of  Debt  was  brought  on  fuch  a  Bond,  '^f^ 
condition'd.  Whereas  the  Defendant  was  about  ^^q^  • 
to  marry  a  Widow,  and  if  he  Ihould  furvive  her,  ^^ 
that  then  if  within  three  Months  after  h^r  De- 
ceaCe,   he   flioold  pay  to  the  Obligee  ^ooL  to 
and  for  fuch  Uies  as  the  Wife  by  any  Writing 
under  her  Hand  (hould  appoint,  then  the  Bond 
fhould  be  void.      The  Defendant  pleaded  fhe 
made  no  Appoititmettt.    The  Plaintiff  reply^d,  (he 
made  a  If7//,  and  did  appoint  the  Payment  of 
€o  much  M6ney,   and  that  the  Defendant  had 
not  paid  it  ^  and  upon  Demurrer  this  Replicati- 
on was  adjudgM  to  be  good  ^  for  though  a  Fem^^ 
Coirert  cannot  make  a  X^/i,   without  the  Af- 
fent  of  her  Hulband  after  'tis  made,  yet  this 
Declaration  in  Form  of  a  Will,  is  a  good  j^ 
pointmettt. 

iSo  where  the  Condition  of  the  Bond  was,  that  Sher^iaii' 
the  Obligor  being  about  to  marry  a  Widow,  if  J^(f"^ 
he  Ihould  permit  her  to  make  a  Will  to  fuch  a  cjirJy97?' 
Value,  to  be  paid  within  a  Year  after  her  De-  a  iiu. 
ceafe,  then,  &c.  the  Defendant  pleaded.  That  Abr-  ^iff. 
he  did  permit  her  to  make  a  Will,    And  upon 
Demurrer  adjudged  no  Plea,  becaufe  he  ought  to 
have  pleaded,  that  he  had  paid  the  li^oney  accord- 
ingly 5 
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ingly^  for  otherwile  it  doth  not  anTwer  the  whok 

Cmdition. 
Horfey         ff  g  Feme  Executrix  furvive  her  Hufl^and,  fte 
STmei      ^^^  '^  charged  for  the  Damages  rccover'd  id  b 
i\jty.\6u  D^wftavit  during  the  Q>verture,  but  not  for  the 

Cofts  d^  Bonh  Propriis,  becaufe  fhe  could  have  no 

Goods  during  the  Coverture. 

Having  given  (bme  Inftances  where  a  Fem^- 

Covert  may  be  an  Exeeuirixj  and  what  A6ts  fte 

may  do  as  fuch,  and  whether  (he  may  make  s 

V^ill  or  not,  I  ihall  now  proceed  to  fliew: 

(i.)  iTben  her  Hu/hani  JhaU  not  have  tie  Benefk 
of  the  Perfonal  Ejlate  wUch  Jhe  had  ms  Exea^ 
trix. 

(2.)  ff^here  he  JhaU  he  charged  with  his  own  A8^ 
and  wiib  the  A3s  of  his  Wife  who  was  an  Execu- 
trix, and  where  noU 

(;.)  Where  his  Executor  jhall  hcn^e  no  Bent^  ej 
the  Efiate  of  his  Wife  Executrix. 

(4.)  What  the  Law  is,  where  the  Executrix  monies 
the  Debtor  of  her^  Teflator. 

(^)  Where  her  A3s  are  good  without  the  Brf- 
hand. 

(6.)  What  the  Law  £f,  where  the  Hufl^amd  pnrchaj^ 
eth  the  Reverjion  of  a  Term  which  his  Wife  bad 
as  Executrix. 

^"r^*  A I       ('•)  -^  Feme  Covert  was  made  Executrix^  and  the 

2S!g£    Teftator  gave  her  the'  Rejtdue  of  his  Goods  after 

pyr  $3u  Legacies  were  paid,  to  difpoie  for  the  Wealth  of 

xAn^.ij7  his  Soul,  and  to  pay  his  Debts  ^  Ihe  poflefi'd  her 

****  99*   felf,  and  paid  the  Debts  and  Legacies,  and  mar- 

ry'd  one  Hunks  a  fecond  Hufband,  who  poilefled 

himfelf  of  the  Refidue  of  the  Goods,  and  made 

the  Defendant  his  Executor  and  dy'dj  adjudg'd, 

that  th^  Widow,   and  not  the  faii  Executor ^  jQiall 

have  the  Goods.    My  Lord  Djer^  who   reports 

the 
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t:]ie  Cftfe,  givea  &o  &eaf(m  £>r  the  Judgmont  But 
the  other  Repoiters  t^  m^  it  was  Secaule  the 
^idow  took  the  Goods  as  Ex^utrix^  and  oot  as 
X)€f3\f^  \  for  if  Ak!  had  takfo  them  as  Devifif^ 
then  her  Cecood  Huiband  would  have  been  t» 
titled  to  them,  and  >  by  Confequeoce  his  £«r» 

A  M^ow  AimmJlrMrlx  to  her  former  Hut  ^^■^l** 
hmA  manvjd  §  the  Huftaod  and  Wife  bjought  an  J[|^;f^ 
Afiion  ^  Ud>t  on  a  3ond  d»e  to  the  InteftaDe^  w.joati 
and  had  ludgoifiQt  •,  then  the  Wife  died,  and  the  24^- 
Hufband Voqght  fL.SctF0c  to  have  £xeciition,&i;,  cro.can 
and  upon  Demwrer  adjudged,  that  it  did  not  lie,  *^  ^^ 
becaufe  the  Recovery  was  in  outer  droits  vi%.  in 
Right  of  the  Xnteftate,  and  the  Admioiftratriz 
dying  before  Execution,  the  Doty  will  remain  to 
him  who  takesouta  new  Admmiftr^tion  to  the 
Inteftate  a  for  whoever  brings  a  &i'  Fac  cmft  have  Cra  caiu 
#  t!rop^ty  as  well  as  a  fVivftji  to  the  Debtrrecover*  ^^  ^*  •*- 
ed :  Jffotw,  thcmgh  the  Hufband  in  this  Cafe  is  ca?^*'^* 
^ii^jf  to  the  Jud]^n«nt,  becaufe  he  is  a  Party  to  it,  cap.  a, 
yet  he  hath  no  Property  in  the  Debt  recovered,  be* 
caufe  he  is  not  Admihillrator.  *  Mii«*f  ^ 

But  if  the  Debt  had  been  due  to  the  *  Fern  ium  ^^  » 
Jela,  and  then  Ihe  marrieth,  and  the  +  Hufband  ^^if^ 


and  Wife  recover,  and  then  the  Wife  dies  before  ri^i 
Execution,  in  fnch  Cafe  the  Hufband  fhall  haven  ^^r  d«m 
Set  Fac\  becaufe  by  the  Recovery  of  the  Debt.  ^»  -''^ 
which  was  OriginMj  due  to  her  in  her  own  Right,^/^,*^,/^ 
the  Hufband  is  entitled  to  it,  and  ^tis  become  a  Huih»ni 
proper  Debt  due  to  hiih,  and  therefore  be  IhaH'"*^' '«^* 


\ 


have  a  6Vr  Fac'  after  her  Deceafe  ^  but  if  fhe  die  f^^^ 
before  the  \  Debt  is  f ecover'd,  then  the  Hufbandr^'^J^^i,^ 
cannot  fue  for  it,  and  the  Ordinary  bath  nothing 


to  do  with  it  s  but  fhe  might  have  made  her  Huf^  '''^^'^ 
band  Executor,  and  by  this  Means  he  might  re^.  '^'^^  r^ 

cover  the  Debt.  Snryivor. 

(2.)  Tbe/hip^QocA' 

is  Gi/«,  9  Wm*u        B  Jones  yeffm  IRpe^  W.  Jones  175, 
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(2.)  TIw  Cafci  where  be  Jball  be  cbarged  mth  lb 
A9s  of  bis  U^ijevbofpas  Executrix^  are  as  foUtm: 
vilcoekt      ff.  Feme  Sole  Executrix  made  a  fraudulent  Gift 
'!^f^       oTGoods^  and  continued  ftiU  in  PoileiCon  •,  after- 
cia  EUx;  ^««i«  ^^  marry'd  and  dy'd  s  one  rf  the  Qr»iii$h 
4«f  •        t£  her  Teftator  bioujzht  an  Adion  c^  Debt  on  a 
Moor  396.  Bond  againft  the  Huiband  m  Executor^  who  plead- 
ed fUne  admniftravh^  and  all  this  being  found 
Specially,  it  was  adjudg'd  for  tlie  Plantiff*^  for 
the  Gift  being  fraudulent^  the  Property  of  the 
Goods  ftill  remain'd  in  the  Wife  as  Executrix, 
and  the  Hufband  having  paid  Legacies  after  her 
Death,  made  himfelf  Executor  de  Jon  Tort^  and 
fo  the  4-£tion  was  well  brought  againft  him. 

So  wh<sre  the  Wife  was  Adnuniftratrix,  and 
dy'd,  and  Debt  was  brought  againft  her  Hufband 
as  Executor,  who  pleaded  ne  unqvci  Executor^  and 
the  Jur^  found  that  Adminiftration  Mras  commit- 
ted to  his  Wife,  and  that  {he  was  dead,  and  that 
the  Hufband  kept  bonam  partem  Bonorvm  in  his 
Hands,  and  fold  them :   Now  though  bona  pan 
is  very  uncertain,  yet  if  he  detain  any  Part,  he 
is  Executor  de  fon  Tort,  and  fo  chargeable. 
Lumlef        Feme  Executrix  had  Aflets  of  the  Teftator, 
^r/m       which  fhe  wafted^  and  then  marry'd  again  ^  now, 
itolURtp.  though  none*^pf  thofe  AfTetscame  to  the  Hands 
%58.         of  her  Hufband,  yet  my  Lord  Coke  was  of  Opi- 
nion,  that  he  fhall  be  charged  de  Bonis  Prc^rOs 
for  the  Devaftavitoi  the  Wife  before  Q)verture. 
Kin^s  So  where  Debt  was  brought  againft  Hufband 

2^^**       and  Wife  as  Adminiftratrix  to  her  firft  Hufband. 
CroTcar.  ^^^  Judgment  againft  them  \  and  upon  a  Ft  Fac 
toj.     I  the  Sheriff  returned  nulla  Bona  of  the  Inteftate. 
i^oii.  Abr.  Afterwards  a  Tejlatum  Fi  Fac  was  brought  agaiilft 
^3y-         them  according  to  Pettifers  Cafe,  and  the  Sheriff, 
upon  an  Inquintion  found,  made  the  fame  Return, 
that  tbey  had  nulla  Bona,  but  that  the  Wife  had 
Goods  of  her  former  Huiband  to  the  Value  of  i  co  1 

and 
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and  that  fhe  wafted  them  during  her  Widowhood, 
and  that  the  Hufband  had  not  wafted,  &  fi  devajla^ 
veruntf  according  to  the  Writ,  the^  ]\ixy  pray  the 
Difcretion  of  the  Court,  and  adjudga,  that  by 
this  Return  of  what  the  Inquifition  found,  it  was 
a  Devaftavit  in  them  both. 

But  in  fome  Cafes  the  Hu/hand  is  not  chargeabU^  Smith  >ef- 
as  where  a  Man  devifed  a  Legacy  and  made  /^^ones, 
his  Wife  Executrix,  (he  marry'd  a  fecond  Hufl^and,  Mercian, 
and  he  pofTefTed  himfelf  of  the  Goods  of  her  firft* 
Hufband,  and  then  Ihe  dy'd  inteftate  ^  adjudged, 
that  this  fecond  Huflband  is  not  chargeable  with  > 
the  Payment  of  the  Legacy  by  Way  of  Adion  ^ 
for  he  is  neither  Executor  or  Adminiftrator,  nor 
privy  to  the  Will  of  the  firft  Hufband  5  and  he 
having  a  Title  to  the  Goods  by  the  Intermarriage 
with  the  Executrix,  is  not  chargeable  either  in 
the  Spiritual-Court,  or  at  Common-Law,  unleft 
he  had  converted  them  to  his  own  Ufe  after  the 
Death  of  his  Wife  ^  and  in  fuch  Cafe  he  might 
be  compeird  to  take  out  Adminiftration,  to  the 
Intent  that  he  may  be  fu  d  in  the  Spiritual  Court 
for  the  Legacy. 

X?-)  And  as  in  the  Cafes  before- mention^,  the 
Hujhaftd  ftiall  have  no  Benefit,  fo  in  many  Cafes  bis 
Executor  JImll  have  none. 

As  where  a  Rent  was  granted  to  Hufband  and  ^^^jpl* 
Wife  for  their  Lives,   the  Rent  was  arrear,  the  xempie, 
Hufband  dy'd,  and  more  Reht  became  due  after  cro%Eli«; 
his  Death  ^  ^hen  the  Wife  dy'd  inteftate,  and  ha^ 
Adminiftrator  brought  an  Adion  of  Debt  for  the  I 
whole  ^  and  adjudg'd  that  it  lay,  becaufe  the  Ar- 
rears furviv'd  to  her,  and  was  as  well  due  as  the 
Rent  incurred  after  her  Hufband's  Death. 

So  where  Hufband  and  Wife  had  a  Decree  for  Manrii»y 
Money  in  Right  of  the  Wife,  and  the  Hufl^and  •»'^rA" 
dy'd,  the  Vip^  and  not  the  Executor  of  the  Huf  fc^'^Rc  , 
kand  (hall  have  the  Benefit  of  this  Decree.  17;  *  ^^* 
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Btft  i#hcre  the  Wife  had  a  Fortton  cbargi  ok 
Lands,  and  the  Hui})and  made  her  a  Jointure  and 
dy'd  before  the  Portion  was  received  ^  tlii«  is  not 
in  the  Natare  of  a  Cbofe  in  A3ion^  but  of  a  Rent, 
liecaufe  it  was  tbargd  on  Lands  -,  and  ^tis  given  to^ 
the  Hufband  hj  the  Inter  marriage,  and  by  Con- 
fequence  goeth  to  his  Executor,  and  not  to  the 
Wife,  fid  quAre: 

(4.)  JTbere  the  Exeeutrix  marries  the  Debtor  of  her 
Tefiator,  the  Debt  is  only  fufpended  for  a  Time. 

Jf.  A  Feme  Sole  Executrix  marry'd  the  Debtor 
of  heif  Teftator,  then  her  Hufband  dy'd,  and  a» 
Aflaon  of  Debt  being  brought  againft  her,  Ihc 
pleaded  Riens  inter  maines.  And  the  Queftion  was, 
Whether  this  Inter- marriage  was  a  Devafiavit^ 
which  it  muft  be,  if  it  was  a  Releafe,  or  the  Debt 
was  ettinft  ?  But  adjudged  that  it  was  not  extinS^ 
Becaufe  fhe  was  entitled  to  it  in  auter  droits  and 
*theref(wre  'twas  only  fufpended^  and  that  upon  the 
Death  of  her  Hufband  the  Adlion  would  revivey 
which*  Ihe  micht  maintain  againft  his  ExecutoT. 

So  in  Sir  ^ohn  Needbams  Cafe.  Jf.  A  Widow 
Executrix  to  her  Hufl)and,  the  Obligee  marry'd 
the  Obligor'^  it  was  adjudgM  2i  Sufpeitjwn  and  not 
ah  ExtinguiJIment  o£  the  Debt,  becaufe  fhe  had  if 
By  Ad  of  Law,  and  in  amr  droit  ^  but  if  the 
Obligee  had  made  the  Obligor  Executor,  the  Debt 
is  extinSy  becat^fe  'tis  his  own  ASt. 

(5.)  Generally  fpeaKifig,  her  ASs  are  Hot  god 
ifithout  her  Bvjhana-y  I  fhall  inftance  in  one  which 
is  good. 

%  Sir  Levns  Dives  aclchowledg^d  a  Sfatme  W 
the  Lady  Tenners  Hufband,  who  dy'd  and  lefi 
his  Wife  Executri]^  \  fhe  prbv'd  the  Will  and  mar- 
ry'd  again  •,  and  fhe  alone,  without  her  Hufband, 
acknowledged  Satisfaftion,  though  the  Money  wa^ 
nat  pai^  and  ad^g'd  gobd. 

A  Femt 
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(f>^  A  Fefne  Executrix  was  pojfefsd  of  a  Leafifdr  Mobr  54* 
Tearsy  her  Hv/band  pur  chafed  the  Reverjioft,  the  Term 
is  extinS  as  to  her  if  Ihe  furvive :  But  in  refpett 
of  Strangers  or  Creditors,  it  Ihall  have  a  Conti- 
nuance, and  be  Affets  in  her  Hands. 

Feme-Covert  put'  out  Money  in  the  Name'of  ^Ifr  Jbhrt 
Another,  but  for  her  own  Ufe,  though  the  Pcrfon  sc.  johnV 
in  whofe  Name  it  is  put  out  is  but  a  Truftee,  yet  fj*^\ 
in  Law  'tis  his  Money,   and  the  Wife  hath  no^*'^-^^* 
Remedy  but  in  a  Court  of"  Equity  ^  therefore  the 
Hulband  Ihall  not  have  it  as  Hufl>and,  but  he 
inay  have  it  as  Admimfirator  to  his  Wife. 

Gavelkind^Lands  devifdble  by  CufioM. 

ANNO  15  Car. !.  It  was  a  Qiieftion  whether  Laundeif 
Lands  in  Gavelkind  holden  in  Socage,  could  ^''^'f  .    1 
be  devifed  by  Will  5  that  is,  whether  there  wa^  cra  cL 
any  Cuftom  in  Kent  to  fiipport  foch  Devife  before  ^Su 
the  Statute  32  H  8.  and  it  was  infilled  that  theri 
was  fuch  a  Cuftom,  for  yitzHerberi  in  his  Naiura 
Brevium  tells  us,   that  the  Writ '^;c  |[r^t;i  querela  f.n.b.i$^ 
lies  wbefe  a  Man  is  feifed  of  Lands  or  Tenements  ^""*  ^• 
in  any  City  or  Borough,  or  in  Gavelkind,  which 
Time  out  of  Mind  have  b^en  devifable  bj  WiU,  and 
the  Teftator  doth  devife  the  fame  either  in  Fee 
or  in  Tail,  the  Devifee  fhall  have  the  Writ,  to 
fcompel  the  Execution  of  fiich  Devife.    And  Mr. 
Lambert  in  hisPerariibiilatio'k  of  Keyti  tells  lis,  Land^ 
In  Gavelkifid  may  he  given  or  fold^  viz.  giveii^  and 
that  is  by  WiB  ^  and  fold,  that  fe,  by  Deed  •,  and 
inany  Wills  were  produced  out  of  the  Regiftertf 
Offices  of  Caftierbtiry  and  Rothefier,   where  fuch 
Lands  were  devifed  in  the  feveral  Reigns  of  11,6. 
$dip.  4.  and  H.  7.  and  fome  VeifdidJs  by  whicH 
fuch  Citftorfi  v^as  fotfnd  of  late  Years ;  and  for 
an  ancient  Prefideht,  there  ^as  6ne  producM  out 
Hi  Laihberi^  which  was  a  Will  of  Gavelkind  Lands 
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before  the  Conqueft.  And  upon  a  full  Evidence 
Anno  i^Car.  i.  the  Defendant  had  a  Verdiflj,  that 
there  was  fuch  a  Cuftotn  ^  and  fo  il  was  held  m 
this  Cafe. 

Guardian/hip^  Devife  thereof, 

ii^Caf.a.  TYt  the  Statute  12  Car.  2.  'tis  enaSed,  That 
•J^P-^H*  Jj  wifrtf  any  Per/on  bath  a  Child  under  Age  of  21^ 
iUo*  under  and  not  marry  d  at  the  Time  of  bis  Death,  the  ft  Fa- 
jigt  Ifim^  tijer  of  fuch  Child j  wJ/ether  born^  or  in  Ventre  fa 
•{!^*  ^*'     mere,  may  by  Deed  executed  in  bis  Lifetime^  or  by 

hiU  be  Jhall  arrive  at  2  j^  or  for  any  lejer  Term^  and 
fuch  Difpojition  JhaU  he  good  againft  any  one  claiming 
as  Guardian  in  Socage  \  and  the  Perfon  to  whom  the 
€uJlody  is  fo  devifed^  may  have  an  ABion  of  Trefpafs 
again fi  any  one  who  Jhall  take  him  away^  and  recover 
damages  for  the  Benefit  of  the  Child.  And  he  may 
receive  the  Rents  and  Profits  of  all  his  Lands  and  Tene- 
ment s,  but  for  the  Ufe  of  Jucb  Q)ild,  and  alfo  the 
perfonal  Eftate^  during  the  Time  that  be  is  appointed 
Guardian^  for  the  like  Benefit. 

The  Meaning  of  which  is,  That  whereas  all 
Tenures  were  now  made  Free  Socage^  and  the  next 
of  Kin  to  whom  the  Land  cannot  defcend,  is 
Guardian  until  the  Heir  is  14  Years  of  Age  ^  yet 
now  the  Father  may  nominate  the  Guardian  to 
his  Heir,  attd  for  aiiy  Time,  until  the  IJeir  is  2 1, 
and  fuch  Guardian  fhall  have  like  Remedy  for 
the  Ward,  as  the  Guardian  in  Socage  had  at  Com- 
mon Law. 

Before  this  A61:,  Tenant  in  Socage  of  full  Age 
might  have  difpos'd  his  Larids^  in  Truft,  for  the 
Benefit  of  his  Heir,  but  he  could  not  difppfe  the 
Cu/fody  of  the  Heir  himfelf,  for  the  Law  gave 
that  ro  the  next  of  KiVf  to  whom  the  Land  coidd 
not  defcend^ 

But 
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But  X^nant  in  Socage  unJpr  Age  could  not  make 
any  rfiriX)fition  of  the  Lajnii  for  the  3^nefit  of 
the  Heir,  which  he  may  now  do  by  the  Ad  •,  for 
iiaving  Power  to  nQm;nate  who  Ihall  have  tlv5 
Cuftody,  and  for  what  lime,  the  Lands  foUaw 
the  Guardianlhip^  not  as  an  Intereft  deviled  by 
the  Teftato;r,  but  as  an  Incident  given  by  the 
Law  to  attend  the  Cuftody. 

And  therefore  fuch  a  (pqcial  Guardian  cannot  Bfdeii 
transfer  or  a^gn  the  Qiftody  ot  the  Ward,  either  I.'^"^' 
by  Deed  or  Will,  for  the  Truft  is  perfonal,  and  5Tugh!! 
not  affignable,  neith;pr  fhall  it  go  to  his  Executors  180. 
or  Adminiftrators,  but  it  fli^U  ^dp^ermine  by  the 
Death  of  the  Guardian. 

Before  this  Statute,  if  Tei^^nt  by  X«/^it-S?me^  Keilw.ii56 
had  devis'd  the  Guardianfhip  df  his  Heir,  it  had 
been  void  as  to  the  Lor  J,  lor  he  fhall  have  the 
Guardianfhip  by  Reafon  of  the  Tenure  of  the 
Land  \  and  fuch  a  Will  (hall  not  bar  a  Guardian 
in  Socage,  for  he  claims  nothing  but  for  the  Uie  F  N.B  ^4^ 
of  the  Heir.  ^• 

'   And  Unce  the  Statute  it  hath  been  adjudgM,  cienc^i    - 
That  a  Copy-holder  is  not  within  that  Adt  ^^^q^^^^^^ 
difpofe  the  Cuftody  of  his  Children  \  for  that  be-  3  Lev "39 y 
longs  to  the  Lord,  according  to  the  Cuftom  of  the  2  Lut.^iSi. 
Mannor,  but  not  ie  Jure  ^  tor  if  there  is  iio  fuch  Hutt  x6, 
Cuftom,  then  the  next  of  Kin  to  whom  the  Land  n* 
cannot  defcend,   (hall  have  the  Cuftody  oiF  the 
Infant,  as  well  aa  of  his  Lands  ^  but  if  there  is 
fuch  a  Cuftom,  then  this  Statute  ftiall  not  deftroy 
the  Validity  thereof-,    becaufe,  if  it  (hould,   it 
fnight  pe  prejudicial  to  the  Lord  of  the  Mannor. 

Heir. 

TH  E  Wprd  Heir  may  be  ,confider^d  in  two  Ca- 
pacities, viz.  As  he  qui  ex  jujlis  rmptiis  pro- 
creatus  eff^  and  to  whom  the  Inheritance  of  Lands 

^  i  doth 


j4*  Heir. 

doth  defcend,  after  the  Death  of  his  Anceftor  bjr 
Right  of  Blood,  and  fuch  an  fleir  is  call'd  H^rci 
fiatus\  iot  no  Man  can  be  truly  calFd  an  Heir,  but 
he  who  the  Law  niakes  fa  •,  yet  there  is  another 
Heir  by  Appellation,  and  vulgar  Acceptation,  and 
he  is  caird  H^^res  faBus  ^  and  in  fuch  Cafe  ^  the 
Word  Heir  is  not  confider'd  as  it  relates  to  an  Aju- 
ceftor^  but  to  the  Thing  to  be  irberited,  vi%.  to 
Lands  or  Tenemeirts  3  and  wherever  there  is  Hdret 
faSus^  the  Word  Heir  can  have  no  Relation  but 
to  the  Tejfators  Lavds^  for  he  cannot,  in  Propriety 
of  Speech,  be  made  Heir  to  any  Thing  el£e. 

And  generally  by  that  Word  he  hath  the  Fee- 
Simple  of  the  Lands  ^  as  if  the  Teftator  appoint 
y  ^.B.  to  be  Heir  to  bis  Lartd^  he  fhall  have  it  in 

/  Fee,  for  he  {hall  inherit  fuch  an  Eftate  in  it  a9 

the  Teftator  had  •,  and  tho'  he  appoint  him  to  be 
his  Heir  generally^  and  doth  not  fay  to  his  Land  \ 
Tayler       J^^  by  the  Word  Heir  all  the  Lands  are  conveyed, 
"i^erfm  *     and  this  is  adjudg'd,  both  by  the  Civil  Law,  and 
■Webb,       QQj.  Law,  for  he  is  Hdres  TeJiamejitarinSy  and  falfe 
207  S*  Writing  will   not  vitiate  fuch  Will  5   as  if  the 
Teftator  had  n^ade  his  Coufin  R.  B.  fole  Ajere  ami 
Texecutor^  yet  the  Devife  is  good. 

But  there  maybe  a  Cafe  wherein  the  Word 
Heir  doth  not  import  a  Fee,  as  if  the  Teftator  de- 
vife Lands  to  R.  B.  and  other  Lands  to  W.  N.  and 
doth  not  fay  for  what  Eftate  ^  and  farther,  that 
if  either  of  them  die,  then  one  fhould  be  the 
others  Heir^  witliout  faying  to  what  Land:,  in  this 
Cafe  the  Survivor  fhall  have  only  an  Eftate  for 
J.ife,  becaufe  the  Perfon  to  whom  he  is  made 
Heir  had  no  larger  an  5ft ate. 
Pawfley  But  as  to  making  a  Fee-Simple,  the  Word  Hebr 
^erfitt        i^  the  lingular  Number  hath  the  fame  Effe£l  with 

tijg. '     *  Deceaie,  to  the  Heir  of  his  Rod)^,  &c.  there  the 
Word  Heir  is  nomen  coSeSivum^  and  is  the  (ame 

r-'';  with 


•ft.. 
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fiv^ih  Hi^rs^Wii  B.  fhall  h^tne  a  Fee-Sibpk  ex- 
tended i  and  'ti&  not  like  ^rcber's  Cafe,  4pr  there  ^^-  J^^ 
the  Devife  was  to  the  Father  for  Life^  Remainder  ^l^^^ 
to  his  right  Heir  Male,  in.the  lingular  i^Ium)>^,  as 
in  this  Cafe  •  but  then  it  goes' on,  vi%.  and  to  the    . 
ffeirs  Males  of  bis  Body,  &c.  (p  there  the  Inheri- 
tance is  limited  to  :the  Heirs  Males  of  the  3od/ 
of  the  Heir  Male. 

This  Word  is  not  a  ^g^  Defcription  of  the  dia^a^ 
^erfon  in  the  Life-jtime  of  the  Anchor ^  as  where  '^''/•*' 
Jhe  Tcftator  had  Wfiie  two  Sons'  then  living,  and  ^^J^ 
a  Daughter,  and  devifed  his  Lands  to  his  ^oynge^  -  ^ 
Son  in  Tail,  and  for  want  of  Ifl^e  by  him,  then 
to  the  Heirs  of  the  Body  of  the  eldeft  Son,  and  j[f 
^e  die  without  Iflue,  then  to  his  Daughter  in  Fee : 
The  youngeft  Son  dy'd  without  Iflue  5  the  eldeft 
gon  dy'd  leaying  JlTue  \  adjudged,  that  the  Daugh- 
ter Ihould  have  the  Land,  be^caufe  the  eldeft  Soa 
^  could  not  take  by  the  Name  of  Heir,  in  the  Life- 
jtime  of  hi^  Father. 

Yet  where  the  Teftator  being  f^fed  of  Lands  Jamet 
in  Chobbam  in  Fee,  devifed  the  fame  to  one  Hig-  "^^f^^ 
denjnA  \ih  Heirs,  for  the  Life  of  Robert  Durdata,  Sf  ^ 
in  Truft  for  him,  and  after  his  Deatlj,    to  the  Burchec 
Heirs  Males  of  Robert  Durdattt  tben  Hmttg  ^  Robert  ytrfut 
had  at  that  Time  iSxitQeorge  his  only  Son^  ad-  ^"'"^an^ 
judged,  that  this  was  a  Remainder  executed  in  R^m.af  ol 
X3eorge^  by-tbe  Name  of  Hms  Males ;  tho'  it  Was  Tjones  90 
objected  that  fieino  eft  bdres  rnventis  ;  for  the  Word?  «  Vent* 
Ttotp  lixriffg,  muft  refer  to  the  Heirs  Males  of  Ro-  334- 
hert  Durdant,  who  were  then  livjng,  which  was  ^,,f"'* 
fjeorge  •,  lb  that  there  was  a  plain  Defcription  of 
him,  tho'  it  was  imprpper  to  call  him  Heir.    'Tis 
true,  Robert  Durdant  was  the  froximim  antecedetts 
to  the  Words  votp  liviftg^  but  it  would  be  abfurd 
to  conftrue  thofe  Words  to  relate  to  him  ^  becaufe 
the  Teftator  had  taken  Notice  before,  that  he 
^as  living  \  fo  Tudgment  was  given  for  t^  Right 
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of  Qearge^  which  Jomf  tells  us,  was  reverted  in 
the  Exchequer  Chamber  ^  but  \i8  a  Miftake,  fer 
T^tm  fays  it  was  afiirm'd. 

IJhaU  vofP  proceed  to  Jbew : 

(i.)  ffljere  J)e  JhaU  have  an  ji3ion,  tho  not  named. 
(2.)  Hoip  he  is  chargeable  upon  a  Bond  or  other 

Specialty  of  his  Anceftor. 
(3.)  What  goes  to  him,  and  not  to  th^  Executor. 

Sacheve-  (i.)  If  his  Ancellor  make  a  Leafe,  reddendum?^ 
»eii  yttfus  pertain  Rent  to  himfelf,  his  Executors  or  Afigns^ 
I'l*v  *'  ^wrffig  the  Term,  and  thp  Heir  brings  an  Adlion  of 
1  Vent!^  ^^^  fo^  ^^^  Rent  J  it  wasobjefted,  that  he  could 
-^i.  not  maintain  fuch  Adion,  becaufe  he  is  not  na: 
ajand.367  jned  in  the  Refervation  •,  and  that  it  was  fo  adr 
Richmond  judgM,  Anno  3 ;  EUt^*  in  the  like  Cafe,  between 
'^erfits  Richmond  and  Butler,  which  is  reported  in  many 
^utier,  Books  •,  but  my  Lord  Rolls  in  reporting  it  leaves 
Cro/EUz.  P^^  {during  the  Term.)  So  it  ^is  Jikewife  adjudged, 
317.  Anno  20  Jac.  in  thp  Cafe  of  AStiryavA  Cole,  wherp 
I  And,2^i.  the  Refervation  was  to  the  Lefteeand  hi?  Afligns, 
iRoiLAbr.  jy^j^g  ^Yiz  Life  of  the  LefTor^  in  both  wjiich 
fsury  w-  Cafes  it  was  adjudged,  that  the  Heir  could  not 
fits  Cole,  have  the  Adtion ;  but  notwithftanding  thefe  Judg- 
aiiterSuTy  mcHts,  it  wa?  rcfolved  in  this  Cafe,  that  the  Heir 
pT^'n  ^^^^  ^^^^  ^^^  A(5ion,  becaufe  the  Rent  being 
Latch.  44.  incident  to  the  Reverfion,  Ihall  continue  after 
374.  ^  the  Death  of  the  Leflbr,  and  go  to  the  Heir  ^  and 
fo  it  was  adjudg'd  in  the  Cafe  of  Sury  and  QUj 
as  it  appeared  upon  Search  of  the  Roll. 
LoMghcen  So  where  the  Leflee  covenanted  with  the  Lef- 
^/jlf  for,  his  Executors  an4  Adminijlrators,  to  repair  and 
Juv!^'l  to  leave  it  fo  at  the  End  of  the  Term  ^  now  tho' 
'  the  Heir  is  not  nam'd  in  the  Covenant,  yet  he, 
and  not  the  Execiitor,  fhall  have  the  Aftibn,  be* 
caufe  tjs  a  Covenant  which  goes  with  the  Land, 
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But  in  fome  Cafes,  the  Executor ^  tho'  not  na-  Lacy  >fr- 
med,  Ihall  have  the  Action  and  not  the  Heir^  as  /"/  ^^' 
where  a  Man  bought  Lands,  and  the  Vender  co-  ![*|^^°"i 
venanted,  that  he,  his  Heirs  and  Affigns  fliould 
quietly  enjoy,  but  afterwards  he  was  eviflied  and 
dy'd  s  his  Executor  brought  an  Aftion  of  Cove- 
nant and  held  good,  becai^e  the  Eviction  was  done 
to  his  Teftator  ^  the  Damages  fliall  be  recovered 
by  the  Executor,  tho'  not  named,  for  he  repre- 
fents  his  Perfon. 

(2.)  The  Heir  is  chargeable  vpon  a  Bond  or  other  '^*^" 
Specialty  of  bis  Ancefior^  tho  the  Executor  hath  /tjfets^  chulch 
as  where  Debt  was  brought  againft  him  upon  a  3Lcv,  189^ 
Bond  of  his  Anceftor,  he  pleaded,  that  Admini- 
ftration  of  his  Goods  was  granted  to  R.B.  and 
jthat  he  had  AiTets,  &c.  and  upon  Demurrer  thi^ 
held  an  ill  Plea,  becaufe  the  Plaintiff  hath  E- 
le£tion  either  to  fue  the  Heir  or  Executor. 

Before  the  Statute  3  C  4  JT.  &M.  there  were  3  &  4  w. 
three  Things  requifite  to  make  an  Heir  chargea-  ^  ^'  *^*P* 
ble  with  a  Debt  upon  Specialty  of  his  Anceftof.    '^' 

(i.)  He  muji  be  hound  by  Name. 

(2.)  He  f^uft  have  AJfets  in  Fee-Simple  by  Vefcent 

and  not  in  Tail^  or  by  any  Conveyance  wbatjo^ 

ever. 
(3.)  The  Land  defcenied  mufi  be  in  the  Pojfefion  of 

the  Heir  at  thej  Time  of  the  ASion  brought  agc^inft 

mm. 

For  if  after  the  Peath  of  the  Anceftor,  the 
L^nd  fhoul'd  be  fold  bona  fide  before  the  Adion 
brought,  the  Heir  was  fafe  5  becaufe  he  was  only 
fthargeable  in  Refpedl  of  the  Land- 

But  now  by  that  Statute,  *tis  en^dled.  That 
fiber e  any  Heir  at  Lavf  JbaU  be  liable  to  pay  a  Debt 
pf  lih  Anceftor  in  Regard  of  any  Larfds  defcended,  and 
fiaU  alie^f^  fill  J  gr  mah  ffver  the  fimc  before  any 

J  •  ^  *•  •    "  '     '•    *       A3ion 
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ASi&n  hrtmglt^  or  Procefs  fued  againft  bim^  fucjf 
Heir  Jhall  be  aftfwerabk  for  the  Debt  or  Dd^ts^  in  an 
ASion  of  Debt  to  the  Value  of  the  Land  which  U 
fold  %  in  which  Cafe  all  Creditors  fiatt  be  preferr%  m 
in  A5ions  againft  Executors  or  Adniiniftratorsy  and 
Execution  Jl)all  be  taken  out  upon  a  Judgment  recover  I 
againft  fuch  Heir^  to  the  Value  of  the  faid  Lands^  as 
if  it  was  his  own  proper  Debty  favingy  that  the  Landsy 
Tenements^  and  Hereditaments^  bona  fide,  aliened  ^^ 
fore  the  ASion  brought,  ftjall  not  be  liable  to  fucb 
Execution. 

And  'tis  farther  provided  by  the  faid  Statute, 
that  in  an  Ad^ion  of  Debt,  upon  a  Specialt/ 
brought  againft  an  Heir,  he  may  plead  Riens  per 
Defcent  at  the  Time  of  the  original  Wf  it  l>roug]it)  * 
and  the  Plaintiff  may  reply,  that  he  had  Lands; 
Tenements,  or  Hereditaments,  from  his  Anceftqr 
before  the  original  Writ  brought  \  and  if  the 
Plaintiff  hath  a  Verdid,  the  Jijry  fhall  enquire 
of  the  Value  of  the  Lands  defcended,  and  thett- 
upon  Judgment  fhall  be  given,  and  Ezecutioii 
awarded  as  aforefaid. 

But  if  the  Judgipent  is  by  Confefjion,  without 
confelTing  Aflets  defcended,  or  upon  Denmrrer,  it 
Ihall  be  for  the  Debt,  or  pamages,  without  any 
Writ  of  Enquiry  of  the  Value  of  the  Lands  de- 
Icended. 

By  the  fame  Ad,  all  Wiflg  of  Lands,  Rents,  &c, 

are  made  fraudulent  againft  Creditors,  their  Hein, 

Executors,  and.Adminiftrators  j  and  every  fuch 

Creditor  may  have  an  Aftion  of  Debt  upon  his 

Bond  or  Specialty  againft  the  Heir  at  Law  of  the 

Obligor,  and  againft  the  Devifee  jointly. 

See  ACTecs)       (5.)  ^5  to  the  B^f^ht  of  the  Heir  excluftve  from  the 

ante  loo-    Executor,  Vm  generally,  held.  That  where  the  Tefta- 

&«^A«thci.  ^^^  ^^,^^  |.^jj-^^  ^j   ^j^^  Inheritance  of  a  Dew- 

4aie\ii.    houfe^y  Farh^  Pond,  or  Wan  en,  tbat  the  Pigeons,  Deeir^ 
Fifties,  and  Cove)%,  belong  to  the  £&ir^  and  fo 
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loth  Ghji^  Wainfcot^  and  generally  every  Thing 
»rhich  is  fixed  to  the  Freehold,  and  which  cannot 
be  removed  without  doing  fome  Injury  to  the 
Houfe,  for  all  thofe  Things  are  accounted  Parcel 
of  the  Freehold. 

So  likewife  all  Wiitings  which  concern  the  In- 
heritance ^  and  as  to  this  Matter  the^e  is  a  nice 
DiftinSion  in  my  Lord  Rolls,  vi%.  If  the  Tcfta-  i  Roll, 
tor  recover  in  an  Aftion  of  Detinue  for  ^riti^rgi  Abr.  917* 

in  a  Box,  and  then  dies,  Us  Executor  fhall  have 
the  Execution,  and  Damages,  and  Cofts,  becaufe 
of  the  Box  :  But  if  the  Judgment  was  obtain'd 
for  the  Writing  it  felf  without  the  Box,  and  the 
Writing  cannot  be  had,  then  bis  Heir  fhall  have* 
Execution,  and  the  Damages,  and  Cofts. 

But  the  three  principal  Things  which  go  to 
the  Heir  are, 

(lO  Corn. 

(2.)  Money, 

(3.)  Rent. 

(i.)  As  to  Corw,  tho'  generally  it  goes  to  the 
Executor,  yet  in  fome  Cafes  it  belongs  to  the 
Heir  5  as  for  Inftance : 

The  Tejfator  being  feisM  in  Fee  fwd  the  Land^  Cra  EHz; 
and  then  devifed  it  to  R.  B.  for  Life,  Remainder  ^«-  Spen- 
to  r.  N.  for  Life,  and  d/d,  and  R.  B.  dy  d  before  ^lilc?f  I 
the  Corn  was  fever'd  5  adjudged,  that  he  in  Re-  ' 

mainder  fhall  have  it,  becaufe  it  pafled  to  him 
by  the  Devife  of  the  Land,  and  efpecially  in  this 
Cafe,  becaufe  it  did  not  come  by  the  Manurance 
of  the  firft  Tenant  for  Life  •,  but  if  he  had  devi- 
fed the  Corn  it  felf  to  another,  it  had  been  other- 
wife  ^  for  by  fuch  a  Devife  the  Corn  would  be  in  - 
Nature  of  a  Chattel,  fever'd  from  the  Land.        • 

So  if*  Tenattt  for  Life  foweth  the  Land,  and  ^^  ^^ 
grant  over  his  Eflate,  and  the  Grantee  dieth  be-  ^^ 
fore  the  Com  is  cut,  he  in  Reverfion  fhall  have  it. 
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Sa  ^f  Leflee  for  a  certain  Number  of  YearSi 
ibweth  the  Land  a  Iktle  before  End  of  his  Term* 
vrhicb  expires  before  tis  ripe,  the  Heir  (hall  have 
the  Corn. 

(2  J    In  fome  Cafes  Ukewfe  the  Heir  JJmll   have 

the  Mfmejf  agreed  to  be  paid  in  the  Lifetime  of  the 

Tefiator. 

Ran(Sar#        As  for  Inftance,    Edward  RatidaU  covenanted 

/cited  in      with  Browft,  that  if  he  paid  400  /.  before  fuch  a 

Goodale'5  p^y  ^p  ^^e  faid  Randall^  bis  Heirs  or  Affigns^  that 

Re^' ^.♦.  ^^^"  ^^^  ^^^^  Randall  and  his  Heirs,  would  ftand 
*  fcifed,  &c.  to  the  Ufe  of  Brown  and  his  Heirs* 
Afterwards  Randall  devifed  the  Lands  to  his  Wife, 
during  the  Minority  of  his  Son,  and  made  her 
and  others  Executors,  and  died  before  the  Day  of 
l^ayment.  The  Queftion  was,  to  whom  the  Mo- 
ney (hould  be  paid  ?  Adjudged,  that  by  the 
Word  Ajfigns^  the  Affignees  in  Faft  of  the  Eftate 
of  Randall  were  intended :  But  if  he  had  made 
a  Feoffment  upon  Condition  that  the  Feoffee  pay 
the  Money  to  Randall^  his  Heirs  or  Afllgns,  that 
l^eing  a  Condition  which  could  not  be  aiTigned 
oyer,  the  Law  {hall  adjudge  who  was  his  AJpgnee^ 
and  that  is  his  Executor :  But  in  this  Cafe  of  Rat- 
dall^  the  Heir^  and  not  the  Executor^  fhall  have 
the  Money,  becaufe  the  Heir  was  exprefly  named, 
which  excludes  the  Executor. 
Freak  So  in  lome  Cafes  the  Heir  of  the  Mortgagee^  apd 

>er/itf       jiQi;  his  Executor,  fhall  have  the  Mortgager  Money  \ 

^i,  *  gager  to  have  the  Money,  or  to  make  farther  Af- 
furance,  or  to  be  fore- doled,  the  Executor  of  the 
Mortgagee  muft  be  likewife  made  a  Party,  be- 
caufe it  may  happen  that  he  inay  have  a  Title  to 
the  Money,  and  for  want  of  his  bejng  a  Party,  'tis 
a  good  Demurrer  to  the  Bill.  • 

^  If  the  Condition  of  Redemption  is,  that  the 

2os^Jl.     ?  Money  fhall  be  paid  tp  the  ]\tortgag^e  or  hisU^rs, 
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e,  if  the  Mortgagee  dieth  before  the 
Day'  of  Payment,  it  Ihall  go  to  his  Heir^  for  de- 
fgnatio  unius  eft  exclujio  alterius  ^  but  if  this  be  paid 
to  his  Heirs,  Executors,  or  Adminiftrators,  it  may 
be  paid  to  either. 

But  as  to  the  Word  Jffigm^  beforementioned,  r  Roir. 
*tis  true,  an  Executor  is  an  Affignee  in  Law  ^  but  Abr,  91  j, 
if  a  Condition  of  a  Bond  is,  that  the  Obligor  (hall 
pay  20  i.  to  fuch  Perfon  as  the  Obligee  Ihall;  by 
his  laft  Will,  appoint,  it  he  make  an  Ixecurtor  and 
doth  not  appoint  who  (hall  receive  it  5  in  fuch 
Caft,  the  Executor  fliall  not  have  it  as  Affignee  In 
Lawj  becaufe  it  appears  that  the  Obligee  inten- 
ded it  for  an  Affgftee  in  FaS  of  his  own  making  5 
lor  the  Word  Pay  in  the  Bond  implies  a  Property, 
and  therefore  he  who  ftiould  have  been  appoin- 
ted by  him,  was  to  receive  it  for  his  own  Ufe  5 
but  if  'tis  received  by  an  Aflignee  in  Law,  'tis  for 
the  Ufe  of  the  Teftatcr,  which  was  never  inten- 
ded by  the  Bond. 

(3.)  As  to  Rent,  if  \w  referved  payable  at  Mi- 
chaelmas, or  within  ten  Days  afteyward^,  in  fuch 
Cafe,  if  the  Leflbr  dies  after  iWititf^/w/w,  and  be-  ciunnV 
fore  the  ten  Days,  the  Heir  (hall  have  the  Rent,  as  ^^''17% 
incident  to  the  Reverfion  •,  for  'tis  not  due  till  the  a  oo'^o^ 
ten  Days  are  expired.  Piiking- 

*  It  was  covenanted  by  Articles,  that  one  (hould  ^oa  yerfm 
have  a  Leafe  of  the  Lands,  and  in  Confideration  ^^g}j^ 
thereof,  the  other  covenanted  and  granted  for  him-  y^y.  s.  p. 
felf,  his  Heirs,  and  Executors,  Cfc.  to  pay  to  the  Smith 
Leflbr,    his  Heirs,    and  Executors,   the   yearly  >'»/«^ 
Rent  of  90  I     Firft,  it  was  adjudg'd,  that  this  ^y^"^'^ 
amounted  to  a  Leafe.    2d.  That  it  enures  as  a  Rent^  s.  p. 
by  way  of  Refervation,  and  by  Confequence  goes  «  Drake 
to  the  Heir  ^  for  as  the  Words  Covenant  and  Grant  yerfts 
on  the  Part  of  the  Leffor  makes  it  a  Leafe,  and  ^^^"^*^» 
binds  the  Heir ;  fo  the  lame  Words,  vi%.  Covenant  ^^^^   *^' 
and  Grant  to  pay  a  yearly  Rent  on  the  Part  of  jgnes  x^i. 

the 
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the  Leffee  ampunt  to  a  Refervation,  and  tHe  rathtf 

becauile  he  covenants  and  grants  to  pay  it  to  the 

Heir. 

Tipping        So  where  the  Tefln^tor  was  feifcd  of  Tythes  for 

yerfus       another  Mans  Life,  and  made  a  Leafe  thereof  td 

u!^!^s8.  the  Befendant  rendering  Rent,   who  died,   and 

'  Debt  was  brought  again  ft  his  Execuiors  for  Rent- 

Arrear  -,  and  upon  Demurrer  to  the  Declaration, 

the  Court  was  of  Opinion,  that  this  was  a  Rent 

incident  to  the  Reverfion,  and  goes  to  the  Heir. 

See  Tit.  Dying,  tfwte  2  5  9. 

Implication  by  Devife^     See  1 8  8. 

Set  Re^      ^qpIS  a  Rule  in  Law,  that  a  Will  fhM  not  U 

jnaindcr,       j[    conftrued   by  Implication  to  difinherit  aa 

•         JftzV,  unlefs  fuch  Implication  is  necejfary,  and  not 

only  conJtruSive  and  poffible :  As  for  Inftance,  a 

Br.Devife,  Devife  of  his  Qoois  to  his  Wife,  and  that  after  ber 

^.52.^13  Deieafe  his  Son  (hall  have  them  and  the  Houfe,&c. 

Moor  77*  ^his  is  art  Eftate  for  Life  to  her  of  the  Htrnfi, 

tho'  'tis  not  devifed  to  her  by  exprefs  Words,  ht- 

caufe  no  other  Perfbn  could  take  in  the  mead 

Horton      Time  5  but  if  the  Devifc  had  been  to  a  Strang^, 

1  Cto«74.  fuch  Cafe  the  Heir  Ihall  have  it  during  herlAft^ 
1  RoU.  becaufe  'tis  not  a  Devife  to  the  Wife,  by  any  jie- 
Abr,  844.  cejfaY%  Implication. 

V^}m  What  is  -meant  by  a  necefary  Implication  is  thuJi 

Scholar,  ^i^-  where  the  Wife  muft  have  the  Thing  devifed, 
Tjones98  or  no  Body  elfe  can  ^  as  in  the  Cafe  before-men- 
iLcv.ao7.  tioned,  where  no  Body  could  have  the  Hotrfe  da- 
ring her  Life  ^  for  it  appeared,  that  the  Teftat(rf 
did  not  intend  his5o^  fhoold  have  it  till  after  her 
Deceale  ^  fo  that  he  Who  was  his  Heir  was  exdo- 
ded  daring  ber  Life.  | 

1  Vent.         But  a  Devife  of  Lands  to  jR,  S.  after  the  Diatti, 
^^h        of  the  Wif$y  thi»  is  no  Devife  to  her  by  Implica^ 
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tion,  becaufe  R.  R.  was  not  Hm  at  Law  to  the  Tc- 
ftator,  and  it  may  as  reafpnably  be  intended,  that 
he  (hall  have  the  I^nds  as  the  Wife  ^  and  in  (iich 
Cafe  the  Intent  ought  not  to  be  conftrned  to  difin- 
herit  him,  bjr  crolfing  the  Difpofition  which  the 
Law  would  have  made  if  no  fuch  Devife  had 
been,  but  it  muH:  defcen'd  as  it  ought. 

I  ihall  give  one  Inilance  of  zfoffihle  Implication^  Moor  7; 
and  fo  proceed,  vi%,  the  Teftator  being  leifed  in 
Fee  of  a  Manner^  Part  in  Demefnesy  and  Part  in  Ser^ 
ticis^  devifed  all  the  Demefties  eiprefly  to  his  Wife 
for  Life,  and  the  Services  Ukewife  to  her  for  1 5 
Years,  and  by  the  fame  Will  devifed  aU  the  Man*' 
nor  to  another,  after  the  Death  of  bis  Wife  \  this 
was  only  avoffibk  ImpUtation  that  the  Wife  fhould 
have  the  whole  Manner  for  her  Life,  and  not  being  a 
neceffary  Implication^  it  was  adjudged,  that  ihe 
fhould  have  no  more  than  was  ezprefly  devifed  ta 
her,  vix.  the  Demefnes  for  Life,  and  the  Services 
lor  1 5  Years,  and  afterwards  that  the  Heir  fhould 
have  them. 

And  in  all  Cafes  of  pojibh  Implications^  that  is^ 
*rhere  it  may  be  intended  that  the  Teftator  devi- 
fed his  Lands  to  R.  B.  and  it  may  as  reafonably 
be  intended  he  devifed  them  to  W.  NAn  fuch  Cafe 
the  Intent  ought  not  to  be  conftrued  to  difinherit 
the  Heir,  but  it  fhall  go  to  him. 

As  where  the  Devife  was  of  Part  of  his  Lands  Kxghzm'f 
to  his  Wife  for  Life,  and  that  it  and  all  the  reft  of  ^A  c«>* 
his  Lands  fhould  remain  to  his  youngeft  Son,  and  ^'^ '^* 
fo  the  Heirs  of  his  Body  after  the  Death  of  his  Wife.  Leon.  22^^ 
It  was  infifted,  that  the  Wife  fhould  not  have  aS  iio^Vioon 
the  reft  of  the  Lands  by  Implication,  becauf^  there  \^^^^^'^ 
was  an  eiprefs  Devife  of  certain  Lands  to  her  be-  * 
fcre,  which  fhews  the  Intent  of  the  Teftator,  that 
fhe  fhotdd  not  have  the  whole.    And  fo  SerjeanC 
Moor  reports  it  to  be  adjudged,  and  that  the  Heir 
ftisill  h^e  it  during  the  Lift  of  the  Wife :  But 

Jaflice 
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Jaftice  Crohj  who  reports  the  fame  Cafe,  teUs 
us,  that  it  was  adjudged  the  Wife  Ihould  have 
the  whole. 

But  in  thefe  Devifes  by  Implication  there  is  a 
Difference,  where  the  Teuator  was  feifed  in  Fee, 
Rayman    ^nd  where  he  had  only  a  Term  for  Tears  ^  for  if 
>«/fi#        he  was  only  poffelled  of  a  Term  for  Tears^  and 
^^        devifed,  that  after  the  Death  of  bis  Wife,  his  Sons 
^**^^'  fliall  have  the  whole  Profits  ot  his  Farm,  and  that 
the  Survivor  fhall  appoint  who  fhall  have  the 
kefidue  \  it  was  adjudged,^  that  (he  had  no  Eflate 
by  Implication  for  her  Life,  as  fhe  would  if  it 
had  been  an  Inheritance,  becaufe  the  Teftator 
himfelf,  even  in  his  Life^time,  could  not,  by  the 
Rules  of  Law,  create  an  Eftate  for  Life  out  of  a 
Term  of  Year^  •,  but  in  this  Cafe  the  Wife  being 
made  Executrix,  fhe  had  the  whole  Term  by  Vcr- 
tue  thereof 
Blandford      So  where  the  Teftator  was  poffefled  of  a  Term 
fiT^'df  A  ^^^  Years,  and  devifed  it  to  his  Wife  for  Life^  Re- 
Moorsle.  niainder  to  his  Son  Thomas  and  Lucy  his  Wife,  if 
Gobd.265.  they  have  no  Iffiie-Male  -,  and  if  toej  have  Ijwh 
Male,  then  to  be  referved  for  them.  Here  was  do 
ciprefs  Devife  to  the  IfTue-Male,  but  they  fhall 
take  it  by  Implication  ^  'tis  true,  this  was  againft 
the  Opinion  of  Juftice  Crole  as  reported  by  God- 
bolt^  who  likewife  reports,  that  the  Teftator  was 
feifed  in  Fee,  but  that  is  a  Miftake. 

But  Juftice  Croke^  who  reports  the  fame  Cafe, 

tells  us,  that  the  Devife  was  to  the  Wife  for  lafe^ 

and  after  her  Deceafe  to  Thomas  and  Lawrence^ 

his  Sons,  equally  and  jointly  together,  if  they  have 

Mr.  Bui.    no  Sons  j  but  if  both  of  them  have  Male  Children, 

ftrode  re-   then  to  be  put  out  for  the  Profit  of  both  their 

uV^^      Sons  jointly,  or  to  one  of  them,  if  they  both  have 

eitheVof'  not  Male-Children,  Remainder  over.    Thoinashai 

thtm^       a  Son,  and  died  ^  adjudged,  that  Lawrence  would 

have  an  Eftate  for  Life,  if  it  had  not  been  forthi» 

lubfequent 
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Ibbfeqaent  Claufe  ^  yet  fince  the  Teftator  appcmr 
ted  it  to  be  pat  ont  for  the  Benefit  of  their  Mde* 
Children,  'tis  a  Devile  to  the  Son  of  7ioi»tff  imme* 
diately,  and  he  ihall  not  ftay  till  after  the  Death 
of  his  Father  and  Uncle  Lawrence. 

Cmeeming  EfiatesTail  by  ImplicatiaK;  tbe  iRide  be* 
fore-mention  d  holds  infnch  Cafes ^  viz.  that  the  ImpH'^ 
jcati0t  mufl  be  neceffary^  and  not  only  fojl^bhi  "  Mtf| 
afpear  in  the  In  fiances  following. 

£.  The  Teftator  had  two  Sons,  and  devifed  4  Leon.  14 
Fkrt  of  the  Land  to  his  eldefl:  Son  in  Tail,  and  the 
other  Part  to  his  youngeftSoninTail,  aiid  if^^ 
ef  his  Sons  died  without  Iffue,  then  the  Whole  fiouU 
^remain  to  R.  B.  in  Er^,  the  yotingeft  Son  died  with^ 
mt  lilue  ^  adjudged,  that  the  Brothers  had  crafi 
Remainders,  and  that  the  eldefl:  (hall  have  the 
Whole  by  Implication  ^  and  that  there  was  no 
neoeil&ry  Implication  that  R.  B.  fhould  have  the 
^ad  Man's  Part. 

^    So  where  the  Teftator  had  three  Sons,  Tbonuu^  Newton 
Richard,  and  Qilbert  ^  Thomas^  the  eldeft,  died,  y^rfm 
leaving  his  Wife  with  Child,  the  Tefl:ator  devt  Sfnar- 
fed  an  Annuity  to  the  Child  in  Ventre  fa  mere  for  j^^  j^- 
«o  Years  ^  and  if  my  Son  Richard  die  before  he 
bath  any  IJfue  of  hie  Body,  Remainder  over.     Adr 
judged,  that  by  thefe  Words  Richard  had  an  Eftate* 
Tn^hy  Implication.  ' 

So  where  the  Teftator  devifed  thi  Rentr  and  Q^rAtntr:: 
Profits  of  his  Lands,  to  raife  Portions  for  his  Daugb*  >*»■/«# 
tcrs,  and  afterwards  the  Rents  and  Profts^  to  te  Sheldon, 
wholly  for  the  Ufe  of  his  Son  George  i  and  if  it    *^^^ 
tiappen  that  Qeorge .  and  his  Sifters  die  withont  Ifue 
^  ekiV  Bodies,  then  all  his  FreeW  Lands  fhail 
pe  and  remain  to  William  Rofe  l^d^s  Heifs  j  ad- 
judged; that  this  was  not  a  Devife  to  Q^or^e,  and 
his  Sifters,'  for  their  Lives,  with  refpeSive  Inhe- 
ritances in  Tail  by  any  Implkation  ^  but  by  a 
grammatkai  andisommoa  Imeadmeat,  the  Words 

A  a  import 
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import  only  a*  Defignatioli  of  the  Xime  when  l^d 
Land  Ihall  come  to  WiUiam  Rofc,  viz.  when  (3eorge 
and  his  Sifters  die  without  IfTue,  and  not  befcse, 
and  the  Intention  muft  be  as  if  thusezprefled^vns; 
I  leave  my  Land  to  defcetad  to  my  Son  George  and 
his  Heirs,  until  he  and  his  Sifters  fliall  die  with- 
out Iflue,  and  then  to  William  Rofe :  Or  thus,  vhL 
Qeorp  and  his  Heirs  ftiall  have  my  Land  as  long 
as  an}[  Heirs  of  the  Body  of  him  and  his  Sifteis 
are.  living  -,  and  for  want  of  fych  Heir^,  I  devife 
my  Land  to  WiUiam  Rofe. 

So  where  the  Teftator  devifed  his  Lands  in 
Derhyjfnre^  to  his  two  Daughters  and  their  Hein^ 
equally  to  be  divided,  and  if  they  He  v^tbout  Ifee^ 
then  all  Us  Landi  to  his  Nephew  Francis  in  TaiK 
Remainder  over :  The  ^oungeft  Daughter  died 
without  Iffue-,  the  Queftion  was.  Whether  Frandf 
ihall  have  her  Part,  or  whether  the  furviviog  Sifter 
ihall  have  an  EfiateTail  in  it  by  Way  of  Remain- 
der by /mpZiiraf  ion  >  Adjudged,  that  the  Dau^teis 
had  feveral  EftatesTail  by  Moieties^  and  that  tlie 
Survivor  ftiall  have  the  whole  by  way  of  Crofi 
Kemainder  by  Implication^  and  that  Francis  (haU 
have  nothing  till  both  are  dead  without  Iftiie  \  bt 
he  (hall  not  take  by  the  Death'  of  one,  becaufe  the 
Willie,,  if  they  He  Pitbout  Ijfu,  then  ofi  his  Land 
ihall  go  to  him. 

And  as  to  an  Eftate  in  FeeSimpk  by  Impiicatian^ 
tho'  there  is  a  perpetual  Chaige  impofed  upon  ttfc 
Devifee^  yet  that  doth  not  makeit  a  Fee-Simple: 
M  foe  Inftance, 

The  Teftator  devifed,  that  a  Chaplain  ihall  b 
always  maintained,  and  that  be  fliall  have  eiglrt 
Marks  yearly  Stipend  out  of  fdch  a  Houfe,  that  it 
ilhall  be  provided  and  found  by  the  Parlbn  of  the 
Farifti  and  four  Pariftiioners,  and  that  the  Refien 
of  the  Profits'  of  the  Houfe,  Ihall  be  beftowed  by 
.  ihem  tobuy  Ornamemi  and  £q(^  foil  the  Cborch  s 

9k  j:  How 


Implicafion  by  DeDtfe.  J4  j 

Now  tho'  here  is  ia  perpetual  Charge  impofed  on 
the  Parfbn,  vt%.  to  ^nd  a  Chaplain,  and  'to  buy 
Ornaments,  and  to  be  defrayed  out  of  the  Profits 
of  the  Houfe,  yet  this  is  not  a  Devife  of  the  Houfe 
to  him  by  Impliipation. 

In  a  Ipecial  Verdidan  Trefpafsthe  Ca(e,  was,  Perrimtrt 
the  Teftator  having  three  Daughters,  devifcd  his  ^/*" 
Lands  to  his  two  youngeft  Daughters  for  Life,  Rtf»  ^ll^\^ 
mainder  to  the  next  of  Kin  of  the  Blood  of  the  Teftator-^  303. ' 
the  Queftion  was,  Whether  this  Remainder  Ihall  ' 

go  to  the  eldeft  Daughter  alone,  or  to  all  three 
equally  ?  Adjudged,  that  it  Ihall  go  to  the  el- 
deft alone,  becaufe  the  exprefs  Eftate  deviled  to 
the  two  youngeft,  {hall  exclude  both  of  them 
and  their  liTue  from  taking  any  Eftate  by  Impli^ 
cation. 

Devife  to  W.  R.  for  Life,  Remainder  to  his  firft,  Pophtm 
fecond  and  tenth  Son  in  Tail- Male  5  and  if  he  ^^^^ 
die  without  IJue- Male  of  lis  Bodj^  Remainder  overt  x*s!!ik.  * 
Afterwards,  by  a  Codicile,  the  Teftator  recited,  236. 
that  he  had  given  an  Eftate-Taii  to  r.  R.  &c.  Ad- 
judjged,  that  where  a  particular  Eftate  is  devifed, 
as  in  this  Cafe  it  was  exprefly  to  W^,  R. /(v  Iz/i,  a 
contrary  Intent  ftiall  never  be  implied  by  any 
fublequent  Claufe,  and  therefore  thefe  Words,  If 
W.  R.  die  without  IJfue-Male  of  his  Body,  fliall  be 
conftrqed  a'  dying  without  fuch  Iflue-Male  as  are 
cxpreffed  in  the  Will ;  for  there  is  a  great  Diffe* 
rence  between  a  Devife  to  W.  R.  and  if  be  die  with* 
wrt  Ijfm^  Remainder  over,  and  a  Demfe  to  W.  R. 
for  Life^  and  if  he  die  without  IJfue^  Remainder 
over. 
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iHcertainfy. 

See  Defer iption  of  the  rerfom 

H  E  K  a  Will  is.  fb  inccrtainly  cxprcfletS 

that  it  cannot  be  underllood  what  the 

TeSator  intended,  'tis  void. 

4$  AfTife  8.      As  if  a  Mail  Deviie  his  Lands'  to  R.  B.  for  Life, 

49  Ed.3.3.  Remainder  to  the  heft  Man  of  fach  a  Company^ 

^^  7»  So  aDeyife  to  one  by  a  certain  Name,  without 

adding  any  other  Defcriptton  «f  his  Perlbn,  if 
there  are  two  ot  that  Name,  is  void. 

So  a  De vife  to  his  befi  Friend^  or  that  his  Goocb 

.  fhall  be  diftributed,  and  doth  not  fay  amongflr 

;  whom  J,  in  this  laft  Cafe  'tis  ftid,  that  the  Law 

'  fot>pl^e5   thb   Intent,    and ,  inter |ucets  it    to   be 

.'  wnaneft^  the  ^oor,  this  is  by  the  Civfl-^Law,  but 

it  mull  be  where  the  teftatof  died  without  IfTue. 

iteal  w/Sf      Devife  of  om  halj  of  his  Laiid  to  his  Wife  f(» 

Wyman,    Lifei'and  afttr  W  ,l^ath  all  .hisXanda  to  th^ 

atiJei  240.  H^irs-Males  of  aty  (^  my  Sofd,  er  itext  of  Kn^  if 

•dpth  ftot  appear  whether  he  intended  the  Hd^ 

Male  ci  nis  Son,  or  tlie  Heir-Male  of  his  next  d 

Kin,  for  the  tiTords  were  in  the  difjimSlive  ;  and 

therefore  the.  Court  indiliedi  the  Will  was  voii 

fer  Incertainty. 

Infant  J  Denife  t(y  him. 

THERE  is  a  Cafe  in  the  Year-Book  11  ff.l'' 
where 'tis  held,  that  a  Devife  to  an  Infant' 
in  Phtrefa  Mere  is  good,  and  yet  he  is  not  in  U^' 
rm  Natur^2it  the  Time  of  the  Devife  made,  or, 
DeaA  of  the  Devifor. 
Dyer  303.      *Tis  trtte,  Anfio  1 5  0^  1 6  Elii.  there  was  a  con* 
*  trary  Judgment,  and  the  Reafbn  then  given  was, 

becauft 


M  H.  A 

12. 


Jnfanf,  Devifet»ki»» 

jb^eaule  a.CbHd  in  his  Mother's  Wom{>  ,U  TioLcji« 
jpable  of  t^ing  any  Thing.  But  my  Lord  Awfei 
,caufed  the  Roll  of  that  Cafe  (o  be  {earched,  gnd 
it  doth  not  warrant  the  Judgment  as  reported  by 
Pjer,  and^therefor^  it  hath  been  fince  adJ4idged,  '^^•'3^* 
ihat  ftich  a  Dc^vife  is  good: 

And  this;  agrees  with  former  Relblutionsinthlfe 
like  Cafe,  vix.  I^nds  were  deviled  to  two  Perlbns,  Hoatxyj. 
and  to  the  Child  of  the  Teftator  in  Ventre fyM^t^ 
-this  was  held  a  good  Devife ;  but  it  may  beg 
Qiieftibri,  Whether  they  are  Jdftttemnti  or  Te- 
nants in  Common  ? 

In  another  Cafe,  it  was  the  Opinion  of  Cofe  simpfon 
jand  Doiridgfiy  that  where  there  is  a  Devife  to  an  g^^^ 
Infant  in  Ventr:efa  Men,  au^  ^tj^  ttot  bom  till  after  r^i.  ReJ, 
the  De^h  the  Teftator  5  in  iuch  Cafe  the  Devife  1,19. 
is  void  y  but  this  doth  not  ^gree  with  the  Qvil- 
I^aw,  which  accowt^  Conceptmt  for  liir$bywhen  it 
relates  to  the  Benefit  of  an  Infant 

Devife  of  a  Term  of  Yc^Ts4:9ik  Daughters^  the  Stanley   . 
Teftator  hgd  two  then  born,  and  after  his  Death  ^'j^'^' 
another  was  born^  adjudged,  thjit  all  th^e  have  Moor  220' 
>  Title.  ' 

A«i4  ftiU  it  wras  a  Queftion',  Whether  a  Devife  Snow 
to  an  infent  in  Ventre  f^  Merje  is^ood  ?  For  Anno  ^^^ 
19  Car.  2.  two  Judge?  held  that  it  was  not,  be-  is^d/I^^; 
.caufe  there  muft  be  a  Devifee^a^  well  as  a  Tefta-  Rim.  161 
tor  in  return  Natura,  at  the  Time  the  WilJ  takes  *  Lev. jj^ 
jef&a-.    And  Mr.  Sinderfn  tells  us,  that  tb^  Court 
W^s  clearly  of  Opinion,  th^t  if  ffle  Devjfe  ha4 
been  to  the  Infant  wbep  it  fliall  be  born,  it  would 
have  been  good  ^  i>ut  this  doth  not  a^ree  with  the    . 
Reafbn  before^mentioned,  becd)i(e  even  in  fijc]^ 
Cafe  the  Perfon  is  not  in  Being  at  the  Time  the 
Will  tiplces  Effefl:,  lb  that  a  Devife  to  an  Infant  in 
his  Mother's  Womb,  9nd  Devife  tQ  hicQ  when  he 
ihallbel^orn,  are^iUone.  - 
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InfanuBxecu$ot. 

Tv(ro  Judg^es,  vfx.  Twifden  and  Keelini^  were  o 
another  Opinion,  vix.  That  the  I>vil^  is  good, 
and  thcr^  (aid  that  my  Lord  HaUs  and  ffiie  weie 
of  the  lame  Opinion  \  but  becaufe  the  Court  was 
now  divided,  it  was  adjourned  into  the  Exchegm- 
CbawteTy  and  the  Parties  agreed. 

I  ihall  now  mention  fome  Cafes  concerning, 

(j.)  An  Infant  being  made  Executor, 

(2.)  Concerning  Rekafes  and  other  ASt  made  ij 

bim. 
(3.)  Of  Suits  by  and  againft  him. 

(i.)  An  Infant  may  be  made  Executor,  and 
may  give  Releafes,  and  make  any  Acquittances 
concerning  his  Executorihip  ^  and  may  fell  the 
Goods  of  the  Teftator,  and  diftribute  the  Mo- 
ney, which  a  Feme- Covert  cannot  do  without 
her  Hufband. 

But  then  fuch  Releafe  mull  be  for  a  true  and 
real  Satisfa£lion  made-,  other  wife  'tis  void. 

Tis  lawful  for  him  to  fell  the  +  Goods  of  th^ 
Teftator,  becaufe  he  is  bound  to  pay  his  Debts, 
and  as  his  Sale  is  good,  fo  is  the  Sale  of  another 
Perfon  by  his  Content,  where  'tis  not  to  his  Prqfr 
dice  \  and  he  who  aflifts  him  in  fuch  Sale,  iball 
not  be  accounted  an  Adminiftrator,  but  as  a  Set* 
vant  to  the  Infant 

And  if  an  kfant-Executor  fell  the  Goods^tan 
under- value,  the  Sale  is  good,  and  .fliall  bind  him, 
notwithftanding  his  Nonage. 

(2.)  As  to  Releafes  made  by  him^  if  they  amount 
"^to  a  Devajfavity  'tis  void  ^  for  he  fhaH  receive  do 
Prqudice  by  his  Folly  whilft  under  Age,  and  'tis 
a  meer  AQ:  of  Folly  lor  an  Infant  to  give  |lJl^| 
leafe  without  any  Confider^tion  i  apd  fc  it  was! 
adjudged  ^  Anno  21  Eli%.  which  Phmden  oppofed^ 

1:ice  told  him;  That  he  had  cDfrj 


but  ffroy  Chief  Jufti< 
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Infant-Excctttor.  .  1^49 

^njed  w;t|i  all  the  Judge^  ^who  jMrere  aU  of  O^i* 
on  Jfor  the  Xudgment. 

7;^ree  li^eoitors,   one  was  an  Infant  of  1 8 
ITejirs,  who  received  50  2.  and  the  Intej^eft,  t}]ie 
Bond  being  in  the  Penalty  of  looi.  andgpvea 
!Relea(e  kt  what  he  received  ^  adjudged,  that  his 
neceiving  Part  Ihall  not  be  talfcn  in  Satisfadion  Knivenon 
iof  tjie  whole  ipc  /.  ^Jbich  was  then  forfeited  for  ^7^'* 
Non  Payment  of  the  50  L  upon  the  Day^and  w/jo^i 
therefore  his  Releafe  was  not  good  \  but  this  wa^  400.  era  * 
againft  the  Opinion  of  Juftice  Croke^  who  held  the  Car.  490. 
Releafe  to  be  good^  becaufe  the  Infant  received  all 
that  was  due  in  Confdence  ^  and  his  Releafe  could 
Do^  amount  to  a  Devaftavity  bepufe  h^  d^d  whajt 
the  Law  would  have  con^pelled  hlu}  to  4a 

(3.)  If  an  Infant-Executor  i;  /«^^»  he  mufi  apvear  Prelcott 
^y  bis  Guardian^  and  not  by  Attorney  \  but  it  he  '^'^fi^ 
is  Plaintiff,  he  may  fue  per  Attornatum^  becaufe  p^^^^ 
he  fuesin  the  Right  of  another  ^  'tis  true,  it  was  130.1R0II. 
other^^ire  held  in  the  Cafe  of  Barthlomep  and  Rep.  380, 
Dighton :  But  in  the  very  next  Yeajr  in  apother  Banhoio- 
*  Cafe,  that  was  denied  to  be  Law.  jnow  >er. 

But  becaufe  of  thefe  different  Opinions  jhe  (^0,0^; 
Matter  was  not  fettled  \  for  many  Years  after  if  Eiiz.  424, 
came  again  in  Queftion,  where  there  were  two  *Badc 
JiLxecutors,  and  one  an  +  Infant^  whether  he  might  ^^r/V^ 
fue  per  Attornatum.    It  was  objefted  he  could  not,  ^^'^Rr' 
becaufe  ap  Infant  capnot  make  a  Warrant  of  At-  ^^^[    **• 
torney,  and  by  Intendment  he  ,cannot  inftrafl:  an  ^  poxnift 
Attorney,  if  he  oould  make  one «  But  it  was  ad-  yn/us 
judged.  That  fincc  one  of  the  Executors  was  of  Tremain, 


full  Age,  they  may  both  fue  per  Attorn$tum,  for  ^  Mod?47- 
both  reprefent  the  Perfon  of  the  Teftator,  and  ^^^^l^^l 
fue  in  Mviter  droit  •,  and  'tis  not  reafonable,  that  z  sid.  449, 


one  Ihould  fue^r  Attornatvm^  and  the  other  per  « vent. 
Quardianum.    The  whole  Court  was  of  Opinion,  ^°^" 
that  the  Infant  mud  be  joined  in  the  Adion;. 
Put  Tvifden  held  againft  the  reft,  th^t  the  Infant 

A  a  4  muft 


3^0  Intention. 

mufl:  not  fue  per  Attomaiumj  for  he  cannot  make 
a  Warrant  of  Attorney  •,  and  if  he  is  Non  iuit  he 
mofl:  be  in  Mifericordia^  which  an  Infant  ought 
ndt  to  be. 

If  he  is  made  Executor  with  another  of  fbll 
Age,  and  a  Judgment  is  obtained  bj  theTeftatot 
in  his  Life-time,  the  Scire  Fac  upon  fucl^  a  Judg- 
ment may  be  brought  by  him  ot  full  Age  alone, 
Hattofi      ^'*'  '^^^  Teftator  obtained  a  Judgment,  and  af- 
yetfus       ferwards  devifed  his  Eftate  to  his  Wife,  and  his 
M-skew,    Daughters,  who  were  Infants,  and  made  them 
titedin  I   Executrixes,  and  died.    The  W^fe  proved  theWill 
Jlr  TwiG  ^i*'^  a  RefervatJ  poteftate  to  the  Daughters  when 
dcii,R»ira.  they  fliould  come  in,  and  brought  a  Set  Fac  up- 
^9^.  I    ^  on  the  Judgment,  fetting  forth  the  whole  Matter, 
Lev.  x8f .;  ^jj3f  |.}j^fg  y^re  two  other  Executrixes  under  the 

Age  of  Seventeen  -,  and  adjudged,  that  the  Sa 
Tac  was  brought  by  her  alone,  for  the  Infants 
could  not  prove  the  will  during  the  Nonage,  and 
}t  would  be  very  Inconvenient  if  the  Executifui 
of  the  Judgment  Ihould  be  fufpended  till  they 
pame  of  Age. 

i^nd  as  an  Infant  cannot  proye  a  Will,  ib  hf 
cannot  make  one. 

Intention.   See  Bxpofoion  of  Wills. 

See  tit.  SdJi  'Tp  H  E  Ivtetititm  of  the  Teftator  is  calFd  by  Com 
f  Lands  ij  JL  Men  the  Poh'Star^  to  guide  the  Judges  in  the 
Exftuim^  JEjpofition  of  Wills ;  and  where  that  is  doubtfiil, 
it  ought  to  be  interpreted  by  the  Law  of  Nature, 
rather  than  by  any  Municipal- Law-,  for  thofe  are 
LaM^  which  govern  particular  People  and  Nati- 
ons, but  the  Law  of  Nature  is  inherent  in  all 
Mankind  ^  therefore  it  muft  be  prefumed,  that  the 
Jntention  of  the  Teftator  was  governed  by  that 
Law,  and  not  by  any  other  Law  whatfoever. 
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And  tho  by  our  Law  hifi  Ivtetitum  ie  inbre  con« 
^dered  than  his  Words,  yet  the  Words  muft  be  ac 
pommodsited  to  his  Intention^  and  that  Intention 
inuft  confift  with  the  Law,  and  muft  be  coUefted 
out  of  the  Words  of  the  Will. 

In  all  other  Conveyances  the  Law  rrquires  apt 
Words  to  pais  Eftates  \  but  in  Wills  the  I^entiauof 
JtheTeftator  is  fufficicnt,  either  to  limit  the  Eftatc^ 
or  to  defcribe  the  Perfon  who  (hall  have  it. 

And  therefore,  if  by  a  Grant  or  Feoffment  an  - 
Eftate  is  given  to  one  in  perpetmm,  the  Grantee 
hath  but  an  Eftate  for  Life  5  but  if  by  Will,  'tis  an 
Eftate  in  Fee.  So  if  the  Teftator  devifed  his 
Lands  to  another  to  fell  and  difpofe  at  bis  Plejfure^ 
this  is  a  Fee-Simple,  becaufe  by  thefe  his  Intent  doth 
appear,  that  he  Ihall  have  fuch  an  Eftate.  « 

And  as  the  Intention  of  the  Teftator  is  fufficient 
to  make  an  Eftate  in  Fee  without  apt  Words  $  (b  it 
is  alfb  fufficient  to  iefcrih  the  Perfon^  who  fliall 
take  by  the  Devife,  altho'  he  is  not  formally 
named,  as  he  ought  to  be  in  Grants. 

A  Woman  had  Iflue  two  Sons  by  two  Hufbands,  p/er  33^^! 
the  laft  Huftand  devifed  Lands  to  the  Woman  for 
Life,  Remainder  to  the  next  of  Kin  of  the  Woman  % 
adjudged,  that  the  youi^geft  Son  ftiall  have  the 
Lands  ^  for  it  being  uncertain  which  fhall  have 
it,  becaufe  they  are  both  equally  of  Kin  to  the 
Woman,  therefore  it  (hall  beconftrued,  that  the 
Intention  of  the  Teftator  was,  that  bis  own  Son 
Ihould  have  it. 

A  Devife  of  Land  to  the  Church  of  St.  Andreir 
Iff  Holborn,  the  Parfon  of  that  Church  (hall  have 
it,  ior  the  Qmrch  is  incapable  to  take  it  ^  and 
iltkxtiott  it  (hall  be  prefumed,  that  tl^  Teftator 
intended  it  for  the  Far(bn. 

-   So  a  Devife  of  a  Term  of  Tears  to  a  Man  and  1  And.  17^ 
t?i  ifrfr J,  he  (hall  have  the  whole  Term  j  (or  tho' 
fie  cannot  tali^e  it  by  the  Words  of  the  Will,  accor* 


^52  Intention. 

ding  to  the  legal  Cooftruaiop  thered's  jft  fipoe 
it  agrees  with  hi^  Intent,  that  the  Devi^ie  (hculd 
have  what  Eftate  he  had  in  the  Term^  it  IhaU  ^ 
to  him. 
Ungen'f       So  where  a  Man  devifed  that  his  Feofiees  and 
Ci/r,Djrcr  their  Heirs  (hould  ftand  feized  to  the  Ufe  oijanc 
Cod.  48.  ^  Daitgkery  and  the  Heirs  of  her  Body,  which 
Janf  was  a  Baftard\  yet  this  was  held  a  good  Dc- 
viCe  by  the  Intention  of  the  I  eftator. 
Most  io.      Tis  true,  this  was  doubted  Antfo  4  Ed.  6.  where 
the  Devife  was  of  his  Goods  to  his  Cbildrefiy  an4 
one  of  them  was  a  Baftard  \  but  it  was  held  clear- 
ly, if  the  Mother  of  a  Baftard  had  imde  rui:h  a 
Will,  it  had  been  good,  becaule  'tis  plain  that  the 
Legatee  was  her  CUli. 
Mfeild         A  Devifee  that  A.  and  B.  his  Feofees  (hall  ftand 
y^fi^       fcifcd  to  and  for  yobnColUus,  for  Life, Remainder 
pJ^TIw.  ^^^'»  ^^^  ^"  Truth  he  had  no  Feoffees  i  yet  this 
jtc^riei    ^  ^  good  Devife  to  him,  by  Reafon  of  the  Inten- 
iy  Rolls     tion  oS  the  Teftator,  which  is  apparent  that  Jofm 
iyibtSdm  Callm  fhould  have  it. 

Mi^"^      ^  Grant  of  a  Mannor  to  Hulband  and  Wife,  and 
fin  Knas-    ^  the  Hcirs  of  the  Hufband,  who  by  Will  devifed 
boroogh,   a  Rent'  Charge  of  4  /.  out  of  the  faid  Mannon 
s  Roll*      with  a  Claufe  of  Diftrefs,  for  the  Livelihood  tad 
^a^.  ^''^^  ^^^  °f  ^^^  Devifee,  to  be  paid  yearly  5  the 
311.  Hob.  Hufband  died,  and  about  19  Years  the  Wife  died, 
32. 1       and  then  the  Devifee  diflrein'd  for  all  the  Arrears 
.Lmw.73j:  ^^f  Rent  incurrd  after  the  Death  of  the  Hufband, 
and  before  the  Death  of  the  Wife,  and  in  Reple- 
vin avow'd  for  the  fame,  and  adjud^'d  good,  be- 
cauie  the  Devife  of  the  Rent  being  for  his  Liver 
Vhood  and  0nU's  Vart :  Thefe  Words  imply  a  pre- 
"^  Rear/by  feut  Advancement  of  him,  and  the  ^ibfequeot 
I'trfuf       WotAs  to  be  paid  yearly  Qi^Wf  that  the  Teftator  in- 
Slnn^     tended  it  as  fuch. 

'^-  The  Hufband  devifed  L»nds  to  his  Wife  for 
Life,  Remainder  to  Jf.  R.  and  the  fieirs  MaUs  of 
;  hi| 
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his  Body;  and  if  he  die  without  Heirs  of  Ins  Bofy 
(without  faying  Males)  Remainder  over  to  another 
in  Fee  ^  adjudged,  that  the  Cojidition  did  not  al- 
ter the  firft  Eftate-Tail,  becaufe  the  Intention  of  M.  aEli» 
the  Tefta  tor  did  plainly  appear.  ^^^ 

Interefi.    See  Aviboritj.    See  Tit,  Legacy. 

Inventory,. 

TH I S  is  a  true  Delcription  of  the  Goods  andT 
Chattels  of  the  DeceasM,  and  of  the  Values 
thereof,  to  be  appraifed  by  two  indifferent  Per- 
fons  •,  and  it  is  made  for  th#  Benefit  of  the  Credi- 
tors and  Legatees,  that  the  Executor  fhould  not 
conceal  any  Thing. 

Now  the  Reafon  why  the  Goods  are  to  be  va- 
lued, is»  becaufe  if  undervalued,  the  Creditors  may 
take  them  as  appriiifcfd  ^  if  overvalued,  it  0iaU  not 
prejudice  the  Executor  •,  therefore  the  Value  to 
which  they  are  appraifed  is  not  concluding,  |>ut 
the  true  Value  as  found  by  a  Jury. 

The  Manner  of  making  it  is  in  Writimg  itukn^ 
ted  J  whereof  one  Part  (hall  be  exhibited  to  the  Spi- 
ritual-Court by  the  Executor  on  Oath,  and  thd 
t)ther  Part  is  to  remain  with  bim. 

By  the  Civil*Law  the  Hrir  was  obliged  to  la« 
tisfy  all  the  Debts  of  the  Teflator,  by  Reafim 
whereof  it  fometimes  happened  that  the  Inheri- 
tance was  prejudicial  to  him,  for  he  might  pay 
more  than  it  was  worth  ^  therefore  Jufiirian  oi-- 
dained.  That  if  the  Heir  would  exhibit  a  true  In--^ 
ventory  of  all  the  Goods  and  Chattels  of  the  De* 
ceafed,  he  fhould  be  no  farther  chargeable  than  to 
the  Value  of  the  Inventory  5  and  fo  much  Strift- 
nefs  was  required  by  that  Law  in  making  an  Inven* 
tory,  that  if  the  Heir  neglefted  it  for  a  Year  or 
more,  he  was  obliged  to  pay  all  the  Legacies,  tho* 
he  had  not  fafficient  of  the  Tellator's  Eftate  to  do 
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ft^  -thif  (eein$  veiy  unreafonabk,  and  there|bif 
'tis  not  allowed  by  our  Law. 

By  the  Civil  Law  likewife,  an  Executor  wa| 
|>unilhable,  if  lie  intermeddled  with  the  Goods  be- 
.  fore  he  had  exhibited  an  Inventory,  or  for  diipo* 
ilng  them  to  any  ope,  other  than  fuch  which  ^(sr* 
vcmdofervari  wm  poffunt^  this  is  only  as  a  Clautioa 
for  the  Executor  to  make  an  Inventory  ^  for  if  he 
made  none,  and  yet  poflefTed  himfelf  of  the 
Goods,  it  might  prove  injurious  to  hiai/  becai^ 
he  might  be  compelled  to  di^arge  the  I)ebts  mi 
Legacies  out  of  his  own  Eftate,  if  the  XefiatorV 
G(^s  and  Chattels  ^re  not  fuffident  to  do  it ^ 
f  for  it  (hall  be  prefumed  agginft  him  that  thej 

were  fufHcient. 
ai  H.8.  By  our  Law,  viz.  by  the  Statute  21  H.  8.  cf^.  5. 
^F*  Sp  Execut<»f  or  Adminiitrator  i$  to  call  to  his  Af- 
fiftance,  either  two  Creditors,  or  two  of  the  nest 
of  Kin, or  two  Neighbours  or  Friends  ofthe  Deceii- 
ftdj  and  in  their  Prefence  to  caufe  a  trtie  Invenr 
torv  to  be  made  of  the  Goods  and  Chattels^Warey, 
Jkna  Merchandize,  as  well  Moveable  as  not  Moves* 
able,  and  ihali  deliver  the  lame  on  Oath  pntp 
the  Ordinary  indented  ^  of  which  one  Part  {hall 
remain  with  him,  and  the  other  Pai^t  with  tU 
4aid  Etecutdr  or  Admin  iftr^tpr. 

The  Intention  of  this  Statute  wa$  ior  the  Be- 
nefit of  the  Creditors  and  I^egatees. 
'  By  the  Civil  Law  it  wais  to  he  exhibited  with- 
in three  Months  after  the  De^th  pf  the  Tf  ftator  ^ 
but  if 'tis  done  afterwards  'tUgood,  but  the  Or- 
dinary may  difpence  with  the  Time  of  Jbringing 
it  in  \  and  fo  he  may,  whether  'ti3  brought  in  or 
pott  as  appears  in  the  following  Cafe. 
Bootif  f.  Thomas  Bom^  a  Merchant:  in  Exeter^  bein^  po{^ 

^f/*>        leiled  of  a  i)erfonal  Eftate,  to  the  Value  of  1 00,000  h 
j^^im.  470  ^hjcjj  igy  in  feveral  Places ;  and  qpon  feyeral  Se- 
curities, devifed  Tome  cx>nnderable  Portions  to  his 

paiJghters, 
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l^fljghtcw,  but  left  his  feconi  Son  Cbrijfoder 
2ooot.  and  no  more,  to  be  paid  at  three, Pay- 
ments, and  made  yohn^  his  eldeft  Son,  Executor; 
who  proved  the  Will,  and  made  Oath  to  bring  in 
ihe  Inventory  as  ufiial  ^  and  not  doing  it  at  the 
Time  appointed  bv  the  Judge  of  the  Prerogative^ 
ke  was  cited  by  his  Brother  Cbriflc^her  for  that  ,  •  - 
Purpole,  and  the  Will  being  proved  per  Tefies^  the 
Judge  did  not  think  the  Inventor j  neceflary  to  be  • 

exhibited,  becaufe  there  were  two  Payinents  al- 
ready made, to  him,  and  his  Brother  offered  to  pay 
the  Refidue  j  thereupon  Chrifiopher  appealed  to 
the  Delegates,  who  gave  Sentence  that  there 
ti^as    hd  Occ^fion  *  for   an  Inventory  ^    then   he  *   t  ^ 

brought  a  Commiffion  of  Review,  and.allcdged^  f^ 

That  there  rnight  be  another  Will,  wherein  (^rU 
fiopher  might  be  Executor,  and  therefore  an  /w^- 
tory  muft  be  necefiary,  otherwife  he  muft  lofe  his 
Eftate :  Be/ides,  there  may.be  Specialties  taken  in 
Jiis  Nanie,  and  no  Truft  declared,  and  that  the  pre- 
feht  Executor  might  die  Inteftate  ^  and  if  fb,  the . 
iAdminiftrator  de  Bonis  non,  &c.  will  belong  to 
Xhrlftopher.  And  kftly,  That  the  Statute  requires 
him  to  exhibit  an  Inventory,  and  he  is  fworn  to 
doit,  but  the  Sentence  was  confirmed,  for  none  of 
thofe  Objedions  fhall  be  prefumed.  And  as  for 
the  Statute,  it  was  made  for  the  Benefit  oftheGrf- 
ikors  and  Le^atees^  and  here  ^ey  were  all  paid, 
or  the  Money  was  tendered  to  be  paid,  and  no 
Creditors  complaining  5  and  fince  this  Eftate  con- 
.fifted  moil  in  Specialties,  it  might  be  prejudicial 
to  the  Debtors  to  have  their  Debts  difcover'd,  efpe- 
dally  where  it  was  not  necefTary  to  make  (uch  a 
Bifcovery. 

-.  Laftly,  As  to  Things  which  are  to  be  put  in 
the  Inventory,  it  has  been  already  faid.  That  all 
.  the  .perfonal  Eftate  of,  what  Nature  or  Qpa^i^y  ^ 
.  ever  it  be,  bw  the  Goods  to  which  the  Huftand  is 

tntitlcd 
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entitled  as  Adminiftrator  to  his  Wifci  are  not  to 
be  put  in  the  Inventory  after  her  Death  ^  but 
Things  which  are  in  Adion  moR,  be  pat  in. 

An  Adminiftratrix  exhibited  an  Inventory,  in 
which  ihe  put  fome  Goods  which  the  Inteftate  had 
given  to  a  yoanger  Child,  and  which  were  ado- 
ally  in  his  PoiTeilion  \  and  this  Deed  of  Gift  fhe 
Si«l^^  pleaded  in  the  Spiritual  Court,  and  the  Plea  U- 
/bjVnes.  vig  rejeded  there,  a  Prohibition  was  granted 

Joint'Executars :  See  Co- Executors* 

Jointenants  by  Devife. 

R  £  thofe  who  have  an  Eftate  joitAlj  by  ooe 

one  and  the  fame  Title  and  they  difier  from 

Tenants  in  comrnan  and  Coparceners  ^  for  in  Gale  of 

Jointenancy  the  Survivor  hath  the  whole,  which 

the  other  hath  not. 

Owen  6^      As  if  a  Man  had  only  two  Daughters j  and  deti- 

CraEUz.  fed  his  Lands  to  them  and  tbeir  Heirs^  this  makes 

43 J-     g.  them  Jointenants,  becaufe  'tis  a  difTercnt  Eftate 

ill.  Dyer  ^^^^  ^^^^  ^^^  ^^^  would  have  given  them  with- 
350I         out  the  Will  \  for  in  fuch  Caie  they  would  have 
been  Coparceners^  but  by  the  Will  they  are  Jmt 
jtenavts. 

'  The  Father  had  three  MefTuages,  and  having 
one  Son  and  two  Daughters,  he  devifed  the  three 
MefTuages  to  his  Wife  for  Life,  Remainder  of  erne 
of  the  MefTuages  to  his  Son  and  his  Heirs,  Re- 
mainder of  another  to  his  eldeft  Daughter  aod 
her  Heirs,  Remainder  of  the  other^  Meflkage  to 
his  youngeft  Daughter  and  her  Heirs  -,  then  he 
deviled,  that  if  any  of  his  three  Children  fhould 
die  without  Iffiie  of  his  or  her  Body,  then  tlie 
other  furviving  (hall  have  totam  jttam  partem^  b^ 
tween  them  to  be  equally  divided.  The  Teftatoi 
died,  his  Wife  died,  one  of  the  Daughters  died, 
but  ifae  left  liTue  ^  then  the  Son  died  pitbm  Ifue\ 

thes 
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thefi  the  furviving  Sifter  enter'd  in  the  Mefluag^; 
deviled  to  her  Brother,  and  died,  and  her  Hus- 
l^nd  held  in  as  Tenant  by  the  Courtefy  ^  the 
Qiieftion  was,  If  the  furviving  Sifter  fhall  have 
the  whole  Part  devifed  to  her  Brother,  or  whe- 
ther the  Iflue  of  the  other  Sifter  fliall  be  Copar^ 
ctner  with  her  ?  Adjudged,  that  the  Words  totam 
iUam  partem  go  to  the  Houfe,  and  not  to  the  Eftate^ 
and  if  both  the  Daughters  had  forvived  their  Bro- 
ther, they  ftiould  have  been  Coparceners^  not  by  the 
Will,  but  by  Defcent  •^  and  the  Devife  bcin^  of  the  p|.etti«it« 
lame  Eifed,  then  as  to  that  Matter  'tis  void,  and  ygrfm 
the  Common-Law  ihall  take  Place  i  and  if  fo,  Cooks, 
then  the  Iffue  of  the  Sifter  who  firft  died,  and  the  ^  '-««"• 
(farviving  Sifter,  (hall  be  Coparceners*^  adjudged  m|^7S«; 
againft  the  Hufband.  Life.  a.  CJ 

A  Devife  to  A.  in  Fee,  and  in  the  (ame  c^q.  eiu. 
Will  a  Devife  to  B.  in  Fee,  this  makes  them  Joh'  9-  art-cm* 
tenants.  ''•^ 

Devite  to  his  two  Sons  jointly  and  feverally  for  Morganlr 
their  Lives  ^  this  is  a  Jointenancj,  and  not  a  Te^  ^'A^ 
nancy  in  Common,  notwithftanding  the  Word     1^  ^** 
fevertdlyj   becauie    'tis  coupled  with  the  Word 
jointly. 

A  Detile  of  feveral  Parts  of  his  Lands  to  his  Hamble^ 
Sons  in  Tail,  and  if  any  die  without  IlTae-Mail,  ^«"  ^^/** 
thattheSanrii;oro/Miri  tobe  the  others  Heir ^  but  doth  J*„"^I^ 
not  fay  by  equal  Portions  5  this  makes  them  Jotn-  ,„'  1'  And. 
tenants^  for  by  tranfpofing  the  Words  the  Senfe  t94*o«vea 
will  be  plain,  viz  that  each  Survivor  fiaU  be  the  *^  ^^ 
others  Heir*^  fo  that  if  the  other  die  without  Iffue-  q^c% 
Male,  (as  it  happened  in  this  Cafe)  the  next  Bro-  x  Leon, 
ther  (ball  not  have  his  Part  alone,  but  all  the  fur-  x66.  3. 
viving  Brothers  (hall  be  Jointenants.  ^^'^  ^^^ 

As  to  the  Word  equally  it  generally  makes  a  Te-  Lowea 
fia9icy  in  Common'^  but  where  the  Devife  was  to  two  ***/•• 
eqwAy  and  to  their  Heirs^  this  made  them  Join*  ^^^  * 

Ummts^  bccaufeihey  Jiad  equal  Eftates  ^  biK  if  it      '  ^^ 

bad 


J  58  yointenoHiy  Jy  Devife. 

Ktd  been  eqn(dly  to  be  divided,  thej  woidd  hx^ 

been  Tenants  in  Lammon. 
Dickens  >Xis  true,  three  Years  before  the  laft  Cale,  tbeiEf 
Marihtil  ^^'  *  Mntrary  Judgment,  as  reported  by  J^&ke 
Cro.  Eiiz'.  CrohCf  vix.  That  a  Devife  of  his  Lands  to  fail 
330.  Moor  Children,  equdlj  to  be  divided  between  tbem^  made 
594«Goldf.  themy<antena9as :  But  this  is  not  only  contrary  to 
J^*-  the  fifth  Refblution  in  ^  RatcUfs  Cafe,  where  mj 
^9.L^'  Lojd  Cok  expiefly  tells  us.  That  it  makes  aT^ 
^  '  nancy  in  Qnmon.    But  it  feems  to  be  mi(report«l 

both  by  O'oi^  and  GoUs^oMjib ;  for  Serjeant  Afbor, 

who  repoits  the  fame  Cafe,  cells  us,  it  made  a  To- 
MMcy  in  Common. 
Fitrte  '^ff.     So  where  the  Teftator  had  two  Daughtors  and 
fm  Wteks,  a  Son,  and  devifed  his  Lands  to  his  Daughten  . 
i«5w  ^^  watffijf  to  be  divided  between  them.    Adjudged,  dot 
iTntLn    ^"^*  Claufe  made  them  Tevrnti  in  Common,  but  then 
«  Roll,      thefe  Words  followed,  viz,  Habendmn  to  Ae  Stnir 
Abr.  90.    tx>r  of  them^  and  to  the  Heirs  of  the  Body^f  fueh  Smt' 
ftUci  ^11. 1^*1;^^  Qji^ji  ^gch  of  them  receive  150 1*  at  oneeih 
tirt  Paymetft,  uppn  Condition  that  upon  Payment 
of  the  Money,  the  Will  to  be  void.  Now  tlus&b* 
iequent  Clame  Aiews,  That  the  Teftator  intended 
they  (hould  be  Jointenants  for  lAFe,  and  thtt  tbe 
Survivor  (hbuld  have  an  Eftate-Tail  in  the  whole, 
in  Trufl  to  pay  the  Portion  of  the  other,  which 
might  never  have  been  paid  if  they  had  been  ^^ 
.    Mnri  m  Ommon  for  L^'^  becaufe  the  Survivor 
would  have  been  ftitl  Tenant  in  Tail,  and  bf 
the  Death  of  one  her  Eftate  would  be  determined 
,  before  the  Portion  paid^  which  is  contrary  to  the 

very  Conditon  dt  this  Will,  viz.  that  it  (hodUl 
be  void  upon  Payment  of  the  Portion  ^  whidh 
plainly  fhews,  That  the  Teftator  did  not  in- 
tend her  Eftate  (hould  determine  till  the  PtivtioD 
was  paid. 

The  Teftator  had  IfSie  fbqr  Daughters,  ami  de* 
vifedhi^LandatohjaWifefbrLi^  andafi^faef 
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D^eeafe,  the  fame  to  be  equally  divided  ^mongfl 
his  Daughtem  or  their  Heirs  ^  the  eideft  Daughter 
liad  at  that  Time  IfTue  a  Daughtier,  iand  whether 
file  ihould  have  a  4th  Part  ot  the  Lands  was  thci 
Queftion,  her  Mother  being  dead  5   and  adjudged 
file  ihould  \  for  the  Word  Heirs  was  not  added  of 
Neceflity  to  make  the  Sifters  take  by  Purchafe,  J^^J^' 
bat  only  to  make  thp  Heir  of  the  eldeft  Daughter  ^^j^i^ 
to  take  Part  of  the  Land,  and  ^tis  the  ftronger  God.  353 
beibg  in  the  Disjunftive. 

By  the  Statute  4  Attfta  \ig  enadled,  That4Ann«, 
A6iion$  of  Accoinpt  may  be  brought  by  one  Join- ^"P*  **• 
tenant  or  Tenant  in  Common,  his  Executors  or 
Adminiftrators,  againft  the  other  as  Bailiff  or  Re- 
ceiver, if  he  receive  more  than  his  5hare  or  Pro- 
portion, and  alfo  againft  the  Executors  or  Admi- 
niftrators of  fueh  Jointenant^  or  Tenant  in  Com-, 
mon. 

Before  this  Statute  the  Jointenant  had  no  Reme- 
dy at  Common  Law  againft  his  Companion^  to  re- 
cover Damages  for  what  he  had  taken,  more  than 
his  Share  of  the  Profits  of  the  Eftate,  or  for  any 
Goods  or  Chattels  of  which  they  were  Jdintefiavts, 
but  the  other  was  to  do  the  like  if  he  could  5  for 
there  \^as  a  Privity  in  Truft  between  them,  which 
is  the  Reafon  they  muft  all  join  in  an  A£tion«. 
But  if  two  alone  brought  an  Adion  where  there  xLcv.  ijV 
were  three,  and  the  Defendant  doth  not  take  Ad-. 
vantage  by  pleading  the  Jointenancy  in  Abate-    ' 
ment,  bm  pleads  the  general  Ifliie,  they  Ihall 
recover  two  Parts  in  three. 

If  one  Jotntettant  miktt  a  Leafe  for  Years,  rer'^i„ft,,8j; 
lerving  Rent,  this  is  no  Severance  of  the  Jointe.»-».^l»ujw. 
nancy-,  for  he  who  made  the  Leafe  hath  a  Re-**73v 
verfion  eipeftant  upon  thp  Determination  of  the 
Terra>  and  the  other  Jointenant  hath  the  Free-  ; 
&U  and  Inheritance  in  Poilefllon^  and^  ft^all  have  ' 

B  b  tb* 
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die.  Reyerfion  alfo  by  Survivorihip,  but  not  the 

Rent 

hy\nt         Devile  to  his  two  Sans^  and  to  the  HebrM  Males  ff 

2^^**  .     their  Bodies -^  but  that  they  fliould  not  enter  till 

acro.^ay  o.  *^^i'  feveral  Ages  of  2 1  Years,  and  that  his  £x^ 

Yei.  183/  cutors  JhottU  have  the  Lands  to,  perform  bis  ff^iUh 

iBiafl«4a.  the  mean  Tim.    Adjudg'd,  That  the  Eftate  of  the 

Executors  as  to  the  Poffeflion  of  the  Lapds^  fludi 

preosde  the  joittt  Eftate  to  the  Sons,  and  then 

the  Devife  will  be,  that  his  Executors  (ball  have 

the  Pofleillon  until  his  Sons  come  of  Age,  and 

then  they  (hall  have  it  \  and  the  Entry  of  one^ 

and  taking  Pofleflion  vben  of  full  Age^  (hall  not 

deftroy  the  JmAenanc^y  becaufe  his  Entry  wss 

only  to  take  the  Profits,  and  not  as  tb  the  Eftate 

injointenancy, 

Devife  to  her  Son  in  Tail,  Remainder  to  her 

two  Daughters,  and  to  the  Heirs  of  their  Bodies 

begotten,  by  equal  Portions,  eqwlXj  to  be  diviiei 

Rttdire*#  amongft  them  \  the  Son  dy^d  without  JjQTue  ^  ad* 

^/•»        judg'd.  That  the  two  Daughters  were  Tenants  k 

3  ^^-^'  Common/,  for  thefe  Words  m  a  Will  (efsullj  to  k 

divided)  make  a  Tenancy  in  Common. 

Joinder  in  ASlion  by  Execiftors. 

7H.6.3y.QOME  of  the  Year-Books  tell  us.  That? 
O  there  are  three  Executors,  and  one  fells  the 
Goods,  he  alone  (hall  have  the  Adion,*  becanle 
'tis  upon  his  own  Contrad  ^  but  if  there  is  a  Debt 
due  tb  theTeftator,  they  muft  all  join. 

And  one  Executor  or  Adminiftrator  may  join 

different  Things  in  one  A£lion,  as  where  the 

ctLttU  >ir-  Plaintiff  nam'd  herfelf  Adminiftratrix,  and  d^ 

iL^^^a  ^^^^^  *^^  ^^  Indebitatus  Afumpjit  to  herfelf,  and 

•  *^  farther  declar'd  upon  an  Infmul  covfputaffet  to  her . 

as  Adminiftratrix,  and  concluded  with  a  R(fert 

bic  in  Cma,  the  Letters  of  Adminiffaration  i  upoQ 

JVfli 


Iffues  and  Profits^  &c.  j(j| 

HJm  Ajfumpjft  pleaded,  and  a  general  Verdi£l  and 
entire  Damages,  it  was  ihov'd  in  Arreft  of  Judg-- 
ment,  that  the  ftrft  Promife  muft  be  intended 
proprio  Jvre^  and  the  producing  the  Letters  of 
Adminiftration,  was  only  to  warrant  the  fecond 
Promife,  which  muft  be  Jwre  hteftati  5  but  ad- 
judged. That  both  might  well  be  join'd  in  Decla- 
ration.   Twifden  contra. 

The  like  Judgment  was  given  four  Years  after-  Hallw/iw 
wards,   vi%.  Arnio  ^o.  Car.  2.  that  an  Executor  HofFim^ 
might  fee  upon  two  Promifes,  the  one  made  to  iLcv.aa8; 
himfelf,  and  the  other  to  his  Teffatorj  but  he 
could  not  be  fued  with  another  jointly,  becanfe 
one  is  to  be  charged  de  Boms  TeficOoris^  ind  the 
other  de  Bonis  Propriis. 

Iffues  and  Profits^  Devije  thereof: 

BY  a  Devife  of  all  the  Profits^  the  Lands  ill  daEliiJ, 
Reverfion  as  well  as  in  Pofleflion,  do  pafs.        rr9« 
So  by  a  Devife  rf  the  IJfnes  and  Profits^  the  Be-  Parkcr>^ 
vifee  hath  an  Intereft  in  the  Land.  /«# piumer 

^  Devife  to  one  for  Life,  Remainder  to  R.  S.  and  ^'^  ^^^ 
his  Heirs  paying  fo  much  out  of  the  Iffnes  ani  '^' 
Profits^  the  Remainder  Man  dies,  his  Son  aod 
Heir  within  Age,  and  fo  in  Ward  to  the  Queen*, 
and  nothing  paid  in  all  that  Time  •,  adjudged. 
That  ftnce  the  Sum  was  to  be  paid  out  of  the 
Ifaei  and  Profits  of  the  Land,  it  oiuft  be  intended 
when  he  (hall  receive  it. 

See  Pbjtw  7i».  Profits. 
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ftUgments  hy  and  Jgainfl  BkecUt&rs, 
Sec  Tit,  pUne  admini/iravitn 

« 

Uttder  ^  Title  I  Jball  mefitian, 

(A.)  Jmigmtnts  hj  Omfeffion  jUaiid  to  A3ima  * 

brm^U  agmnjl  Executors. 
(B.)  Other  Jwdgumts  pleaded  by^  Executors. 
(C)  Executor  ijiiig  after  Judgment^  hw^  emd  a» 

geiup  whom  it  poll  be  executed. 
(D.)  Notice  of  Judgmout^  where  necefary. 
jitFMe  ,  (E)  0/  Sd'  Fa'  Md  fl  Fa'  where  th^  Ue,  aid 
Corerc  where  wt. 

(A.)  A  EJQdg'cl,  That  it  an  Execntor  fufier  Judg- 
Trevii  Jr\  mcnt  to  |o  ag^inft  him  by  Default,  he  (hall 

Baward  *^^'  ''P^  cxecucuig  the  Writ  of  Inquiry,  give  ia 
Mod!cl/h  Evidence  wast  of  Af&ts,  for  he  is  eftopped  as  to 
3p8/         thl|t|  he  ihould  have  pUiided  flew adrmnijravit^oi 

fpccially  what  Aflets  he  had, 

Gm«  If  an  A^Uon  of  Debt  is  brought   againft  an, 

^^       Executor^  he  may  plead,  that  pending  that  Suit, 

Cro^Elia.  ^  ^*  brought  another  Adtion  againft  hira  for 

4^x.      *  IOC  I  pro  vero  &  jufio  Debita  owing  by  ^he  Tefta- 

tor,  and  that  he  had  coufejfed  the  A£lioq,  and  had 

not  Aileta  ultra  to  fatisfy  that  Judginenr.     The 

Plaintiff  may  reply  protefiauda^  that  it  was  not  a 

true  Debt,  and  pro  pTito^  he  may  (ay,  that  the 

Judgment  was  confefs'd  by  Covin  to  defeat  him 

of  his  A£Hon ;  but  fuch  Replication  is  not  gooij 

bectiiife  iht  PlaintifF  ought  to  anfwer  that  Part 

of  the  Plea  that  it  was  a  true  Debtj  which  was 

itob'  (on  Wpi?fly  alledg'd  by  the  pcfendant  in  his  Plea  \ 

>^ir?       attdifthatis  true,  the  Judgment  could  not  be 

Corbcte,    confefs  d  by  Covin :  But  the  latter  Cafes  are,  that 

tiMt.66%.  the  Defendant  need  not  ftUedge  that  the  Bond 

was 
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y?s  piade,  or,  the  Judgment  obtained  pro  v6to& 
jvpo  Demo,  for  that  ihall  be  prefum'd. 

An  Adipn, was  brought  ag^ipjl  th$  Mmmfirator  Mmer 
«pon  a  Prcp^ife  of  the  Inteftate,  who  pleaded  in  JT^'^L, 
Bar  a  Xudgment  obtain'd  againft  hijn»  tor  a  Pebt  ,sw.  ^^^ 
on  Simple  CanfraS^  ultra  qr^^  \t  ha4  not  Ailets,  tLev.200. 
and  did  not  aver,  that  the  jDdgajiei\t  was  pro  tairp 
&  jujlo  Debito  ^  adjudged.  That  was  not  a  neoejfa* 
ty  Part  of  the  Bar,  but  'yc  plight  to  be  alledg'd  in 
the  Replication,  if  the  Plaintilf  will  take  anf 
Advantage  of  it. 

Adjudged,  That  where  an  Ai£tion  is  brought  i 

againft  Executors  for  a  juft  Debt,  and  they  ap^ 
pear  ^.  in  fuch  Cafe  the  Plaintiff  may  move  the 
Court,  that  they  may  plead  the  fame  Term,  if 
he  fears  they  will  c<mfifs  a  ^ndgmiia  to  another,  to 
defeat  the  Plaintiff  of  his  juii  Debt  \  whereas^  by  1814(1.123 
the  Courfe  of  the  Court,  he  plight  jmparle  to  th^ 
neact  Term.  -  « 

D^ht  againft  an  Executor  for  icgl  brought  ia  Moor  17]. 
the  Common  Pleas^  and  anothisr  Adlion  was  brought 
againft  bim  for  loci.  in  the  King\  Bench  %  he  con- 
fefs'd  judgment  in  the  laft  Adion,   which  he 
pleaded  in  Bar  to  the  firft,  and  that  plm  ^dwhU, 
ftramt  all  but  the  faid  looi.    It  Wj|$  th^  Opin|oi^ 
of  feme  Judges,  that  thia  was  ^  good  pieg,  bjSr, 
caufe  he  is  Wnd  by  Law  to  (atisfy  the  firft  Jpdgr 
ment  ^  but  the  better  Opinion  at  that  Tipye  yr^y 
otherwife,  tix.  That  he  ought  to  plead  to  the , 
fecond  Adtion,  that  there  is  another  depending 
againft  him,  and  that  if  he  confitfs  the  ftcond, 
'tis  a  Dewftavit  \  for  by  the  firft  Prooeisthe  Goods 
are  (o  attach'd  in  his  Hands,  that  he  ought  to 
anfwer  that  A&ion.  ;  4 .     . 

But  (incc,  it  hath  been  otherwilc  adjudged,  wx..^^^'**' 
tjiat  if  tm  Perfon$  bring  fe\'eral  Ad^iona  againft  j^^  ^,5 
M  Biecutor^  he  may  confefs  the  Adioo,  and  give  '  - 

Judgment  to  him  who  brought  the  It^ft  A^i^ii^Uj . 

Bb  3  ana 
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and  fi>  pleafure  his  Friend,  if  it  is  done  ^irSrfibiit 

Fraud.  ---^  ^ 

(B.)  ^^  vkr^  I^^^^  ^^  hnmght  vpou  a  Bond  agm^ 

Brown      aif  Executor ;who  pleaded  that  R.B.  had  a  Judgment 

^^"^       againft  him  for  fo  much,  iiltr«  quod,  he  had  not 

xsid.  5o.  -Affets,  which  Judgment  was  in  Force.      And 

upon  Demurrer  the  Plea  was  held  good,  the'  the 

Defendant  did  not  fet  forth  for  or  upon  what  tht 

Judgment  was  obtained  *,  for  if  it  had  been  upon 

Simple  OmtraS  without  llotice  of  the  Bond^  it  had 

been  good.  ^ 

Edgcomb       hiebkotus  Affumfft  was  brought  agtanfi  am  Aif 

>€r/?ij  Dee,  p^i^jf^ator  upon  a  Simple  Contrad  of  the  Inteftaft. 

yau6h.89  The  Defendant  pleaded  Payment  of  feveral  Debts 

in  Bilk  and  Bonds,  and  that  he  was  likewilein- 

"'  debted  by  Recognizance  ftill  unpaid,   and  alfo  to 

AlUngton  in  2670 1  who  after  the  Plaintiff's  Writ, 

brought  an  A^ion  ot  Debt  in  the  Lord  Major  $ 

Courts  againft  the  now  defendant,  on  the  Ptomife 

of' the  Inteftate,  taUterque  prvcejfum  funt,  that  be 

}^d  Judgment,  and  that  the  Defendant  paid  the 

Money  in  Satisfadion  of  that  Judgment  j  then 

be  pleaded  feveral  Judgments  in  Adions  of  Debt 

without  Specialities,  and  all  paid  except  one  of 

70C0  h  to  Cwnwallif^  then  he  pleaded  phne  Aim- 

^nftravh,  all  the  Goods  of  the  Inteftate,  and  that 

he  never  had  any  of  bis  Goeds  prdihrqvam^  to  the 

▼aloe  of  the  feveral  Sums  by  him  paid,  in  dif- 

charge  of  the  Judgments,  Bonds,  and  Bills,  and 

Kefides,  other  Goods  to  the  Value  of  i  c  i.  which 

ji^-f  are  ctiargM  to  G>rtfi?alilj's  Judgment.    And  npcm 

;i  Demtifrer  my  Lord  Vavghan  hdd  this  is  a  good 

l|  Plea  to  the  Adkion^  for  iho*  the  Admihiftrator 

;f:  might,  h^ve  demHrr'd  to  AllingtonV  ACtion,  and 

|f;  deniartded  Judgment"  of  the  Writ  which  he  had 

Power  to  do,  becaufe  he  is  not  chargeable  atCom* 
-  i<  ^'v  ^^^  ^^^  ^"  ^^  Aftion  of  Debt  on  a  Simple  Con- 

^  '  >^  -  trad  of  the  Teftator^  yet  he  had  an  equal  ^wer 

not 
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not  to  abate  the  Writ  \  and  therefore  may  lawful- 
ly confbfs  the  AdUon,  and  give  Way  to  the  Judg- 
ment if  there  is  no  Fraud,  although  he  hath  No- 
tice of  a  former  Adlion  depending. 

'Tifi  true,  this  was  formerly  made  a  Qiieftion,  itoriT}; 
&3  before  mentioned  \  but  fince  that  Time  the  Law 
is  fettled,  tw.  that  a  Judgment  confefs'd  in  the 
lad  A£tion,  may  be  pleaded  in  Bar  to  the  firft, 
and  that  it  is  a  Devaftavh  to  pay  a  Debt  upon  a 
Bond  before  (uch  a  Judgment^  unlefs  there  ace 
Ailets  to  pay  both  \  neither  (hall  fuch  a  Judgment 
be  ever  arrefted  on  a  Motion,  or  reversed  by  a 
Writ  of  Error  meerly  for  that  Caufe. 

Debt  againft  an  Adminiftrator,  who  pleaded^ 
that  a  Judgment  was  had  againil  him  in  Lotidan     ^ 
in  an  A&ion  of  Debt,  and  that  he  had  no  AiTets 
prater  to  fatisfy  that  Judgment.    The  Plaintiff 
reply*d,  and  contefs'd  that  fuch  Judgment  was  had 
againft  theDefendant-^  but  that  belore  this  Adion  Hampton 
brought,  the  PlaintifFin  that  Adlion  had  acknow-  ^''/^  ^^^' 
ledg'd  Satisfadion  on  Record  j  and  upon  Demurrer  jj^^  ^^^^ 
tp  this  Replication  the  Plaintiff  had  Judgment,  cro.  EUz.* 
becaufe  Satisfaction  being  acknowledg'd^t he  Defen-  7^^* 
dant  cannot  plead  that  he  had  not  Aflets  pr^er  to 
fatisfy  that  Judgment,  becaufe  the  Judgment  was, «  ^.jj^ 
already  fatisfy!d.  yerfL  * 

Debt  againfi  an  Es^ecutor^  who  pkaded  a  Statute  sherfieM, 
entered  into  by  the  Teftator  for  3000 1,  and  doth^cro.xoa. 
not  fay  it  was  pro  vera  &  jvfto  Dibito  5   and,'  ^^l^ 
upon  Demurrer,  this  was  held  an  ill  Plea,  be-  E^hTrd, 
caufe  it  might  be  for  performing  of  Covenants  \^  2  cro.  8. 
and  if  fuch  Covenants  are  not  broken^  'tis  no^^^deii 
Bar  ^'^f'^ 

T>t\>t  agahft  an  Executor  who  pleaded  +  ^^''^^r  aCro.  18a. 
jfudgmevts,  prout  paiet  per  reeorduniy  and  that  he  5m  ancea. 
had  not  Ailets  to  fatisfy  thofe  Judgments^  and  3^3- 
upcHi  Demunrer  the  Plea  was  held  ilU  for  he  doth'tjtj"^ 
not  fay,  pTQUt  patet  per  feperalia  recorda^  neither  Merw, 

B  b  4  did  aCro.  625; 


^66  Judgments  pUaded 

'     did  he  (hew  how  much  he  had  in  his  Hatidt  to 

fatisfy  the  Judgments,  nor  that  they  were  pro  ve- 
rts &juj}is  Deoitis. 
I  farrtert  Debt  agahfl  an  fl  Admmftrator^  who  pleaded  fc 
Cafey  8  veral  Judgments  amounting  to  514/.  recover'd 
^^ThuTs  sgainft  him',  and  that  he  had  not  Goods  of  the 
unc9rtaitiy  Intcftate  in  manibus  fuis  admivifirafid^  prsterquM 
for  eyery  ^ofia  t5f  Cat  alia  quA^^"^  non  atthguTit  de  Valentiam 
tefi  sum  pf ^^'  514/.  verfus  ipfum  in  forma  prdd"  recnperat, 
vZitdn-  'I'he  Plaintiff  reply 'd,  That  one  wis  had  by  Co- 
«it  to  psy  vin,  and  that  the  other  Judgment  Creditor  had 
ft,  and  fi  accepted  a  tt  Compofition  in.  Part  of  his  Debt^ 
%tfhT  *^^^  ^^^^  ^^^  Defendant  delayed  to  take  a  Releafe 
bLhmt  ^f  him^  adjudg'd  for  the  Plaintiff^  for  nothiD|( 
^^r»  ultra  {hall  be  accounted  adminifterd  but  what  wai 
tt  Veal  adlually  paid  by  the  Compofition,  and  that  the 
O^f  fd  n  ^^^verting  any  Part  to  his  Ufe,  and  the  neglefi* 
wjonej9i  ^^&  ^^  ^^^^  *  Releafe,  is  againft  his  Duty  as 
s«  p.        Executor. 

So  where  Debt  was  brought  agatnft  an  Executor, 


1  Roll,      pore  Mottis  fuA  in  Manibus  fvis  adminiftranJC  nsc 

Ai>r.  912.    hahuit  die  impetrationis  brevis  originalis  prdd^  nee  »j»- 

Em^m.  9^^^ pq^^tf'  prdterqnant  Bona  &  ( Italia  ad  Valentim 

.  *      '*  of  thefeveral  Judgments  ^  and  afteirwahii  he  fays, 

frAierquam  Bona  &  Catatla  qua  non  fificientia  fmtt 

ad  fatisfaciend'  the  fe veral  Judgments,  which  is  a 

meer  Contradidion :  Befides,  this  laft  Part  of  thi 

Plea  is  tincertain  •,  for  he  ought  to  plead,  prater* 

tfuam  Bopa  fj?  Catalla  ad  Vakntiarn  of  the  ieveral 

Judgments,  ''and  fo  confefs  that  he  had  (bfficient 

to  ^tisfy  them  \  or  if  he  had  not  enough,  then 

he  dn^ht  Xb  hy^  prater  qnam  Bona  &  (Malta  ad, 

Vakntiam  of  a  cerfain  Sum,    and  non  ultra  qua 

^  eifdem  Debitis  obligat  ofiirMlia  e;cijfunt 

■j'-  "-^  - » '  u      '■  .     \   ..  !u  '  •  •  And 


by  Executors]    .  567 

And  fo  it  is  in  Vaughany  prdierndm  Bow  &  Oh  ^>n8fa« 
talla  fuficientia,  to  fatisfy  the  Judgments  and  Sta-  '^3* 
tutes,  and  aver  they  are  not  fatisfy'd,  and  that 
the  Gbods  are  chargeable  with  the  faid  Judgments} 
and  then  the  Plaintiff  muft  reply.  That  he  hath 
Aflets  uUra  to  fatisfy  the  fame. 

Debt  againft  an  Executor,  who  pleaded  (everal 
Judgmfents,  &c.  The  Plaintiff  reply 'd  to  every  « Mod.  33, 
one  of  them  obteni^  per  fraudem^  and  this  is  the 
beftG)urfe^  for  if  he  reply ,  That /ep^tf/i^  j^Jza^ 
were  obtaih'd  by  Fraud,  if  one  is  found  to  be  a 
true  Debt,  it  will  be  againft  him. 

Debt  agaivft  an  Aimhiftrator^  who  pleaded  two  charnock 
Recognizances  acknowledged   by   the  Intcftate  ^Z*** 
which  were  not  fatisfy'd,  and  that  he  had  not  ^  8^„j 
Goods  or  Chattels  of  the  Inteftate  prsLterquam  Bo-  i  ig^  ,^/ 
ma  Gf  CatalLtj  which  did  amount  to  what  was  due 
on  the  faid  Recognizances  ^  adjudgM,  this  waa 
not  a  good. Plea*,  for  he  ought  to  have  pleaded 
that  he  had  not  Goods  pr^erqnam  Bofia^  to  (atisihr 
the  two  Recognizances,  or  no  Qoods  bcjrond  (uch 
a  Yalue,  which  did  not  amount  to  the  Sums  due 
en  the  Statutes. 

^  where  Debt  was  brought  agahi9  an  Execuitnr  Divaa* 
for  100 1  he  pleaded,  that  R.B  had  recovered  ^Z''' 
19 1,  of  him  lor  Rent,  ultra  qvoi,  he  had  not  isid^l\^ 
AlletS)  and  upon  Demurrer  this  was  held  an  ill  xuva3i« 
J^lea ;  for  he  ought  to  have  pleaded,  that  R.  B. 
had  recovered  1 9  2.  of  him  for  Rent,  and  that  he 
Bad  not  Aflets,  but  to  fo  much,  and^m  the  Sum        *  '  t 
€erta\n  to  fatisfy  the  Debt  of  1 9 1,  ultra  quod  he 
had  not  Aflets.    But  Levintx  tells  us,  this  is  but 
Form,  and  had  been  good  upon  a  general  Demur- 
rer ^  but  this  was  a  fpecial  Demurrer,  and  there- 
fore it  was  held  ill. 


that 
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•  tbat  he  had  no  Goods  ptdterquam  Bona  &  Catdls, 
aivaltntiam'  of  the  feveral' Sums  ^don  the  (kid, 
Judgments,  f!f  prs^terquam  Bona  to  the  Value  of 
;.L  quA  oftgrat^  exijlunt^  and  are  not  fofiicient  to 
latisfy  the  Recognizance.  The  PlaintifF  reply'd, 
Brcteftcmip^  that  the  Judgments  were  had  bj 
Fraud  and  Covin,  and  proptacito  that  the  Dlefeo- 
dant  did  not  pay  the  Money  on  a  Judgment  to 
one  of  them^  nor  the  Money  on  a  judgment  to 
another,  and  fo  to  the  reft  &  de  hoc  pamt  Je  fuper 
fatrim^  and  as  to  the  Recognizance,  that  it  was 
iatisfy'd  and  kept  on  Foot^y  Fraud.  And  upon 
Demurrer  to  the  Replication  it  was  objeded, 
That  it  waa  double  and  manifold^  putting  too 
many  Things  in  IfTue,  when  one  would  have 
Cerv'd  r  but  adjudged.  That  the  Replicatioa  was. 
good,  for  the  Plaintiff  had  his  £le£Hon  to  tra- 
▼erfe  aU  or  any  of  the  Judgments  i  and  it  was  hii 
WtCourfeto  traverfe  aU^  becaiue  he  might  be 
miftaken  in  one. 
▼««»  "  Debt  ag(A9^  m  Executor  who  pleaded  (evend 
}^lL7odu  Judgments,  and  that  he  had  not  iulets  mUra^  Vfe. 
Cuu  nn.  The  Plaintiff  stply'd.  That  they  were  kept  on 
Foot  by  Fraud.  The  Defendant  rejoio'd^  That 
he  did  not  keep  them  on  Foot  bjr  Frauds  Asd 
qpon  Demurrer  to  this  Rejoinder  it  was  held  ill, 
becanfe  he  did  not  £ay,,  that  he  did  not  keep  them 
€r  any  of  them  on  Foot  by  Fraud,  which  my  Lcxd 
f  Uitw«  VangfMi  held  to  be  a  Negative  pregnant.  Though 
^'-  where  Infancy  was  pleaded  to  'in  jijfnmpjit  m 
Wares  fold  and  delivered,,  the  Plaintiff  reply  d^ 
it  was  for  l^eceflaries  ^  and  the  Defendant  cejoinM, 
that  tbe  Qoois  delivered  were  not  tot  Neceflaries ; 
Upon  Demurrer  to  this  Rejoinder,  the  like  Ez« 
ception  was^  taken,  viz^  that  the  Goods  or.  any  Port 
iiirtof  weie  not  for  Neceilaries,  yet  the  Excep- 
tioii  wat  difallow'd  ^  for  if  any  Part  of  it  was 

f(V 
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K>r  Keceflaries,  it  oight  to1)e  (hew^d  on  the  other    . 
Side. 

Debt  t^ainB  an  Executor  upon  a  Bond  of  the  Mafiia 
Teftator.    The  t)efendaDt  pleaded  two  Judgments  T^^ 
obtained  againft  his  Teftator  and  fet  them  forth,  aMod?|ir 
and  that  he  had  not  Aflets  slira  40  s .  to  fatisfr 
both  the  faid  Judgments.    The  Plaintiff  replv'd. 
That  fo  much  was  paid  on  one  Judgment,  and  €0 
much  on  another,  and  that  th^y  were  kept  on 
Foot  by  Fraud :  And  upon  Ekmurrer  to  this  Re* 

Slication  becaufe  it  was  complicated,  and  no 
iftirifi  IfTue  could  be  taken  •,  for  the  Plaintiff  had 
put  bcRkh  the  Judgments  together,  by  alledging 
tbe^  w&r$  kept  on  Foot  by  Fraud  s  yet  it  was  a£ 
joog^d  well  enough. 

Debt  agaififi  cm  Ahamttatcfrj  who  pleaded  a  ^^wm 
Recognizance  not  fatisfynd,  and  a  Judgment  in  ^'J^  ^^ 
Debt  for  5000 1,  on  a  Note  p^able  mth  Imerei^    ^'^ 
cm  Demand,  and  that  the  fame  oeina  not  fetisfya 
till  fuch  a  Day,  tbe  Intereft  amoiMei  to  700  /.  and 
ib  Judgment  againfl  him  for  the  Principal  and' 
Inierefiy  mentioning  the  certain  Sum,  and  that  he 
had  not  Aflets iiltftf  40I.  chargeable  to  this  Re> 
cognizance  and  Jud^ent.    And  upon  Demurrer 
to  this  Plea  the  Plamtiff  had  Judgment,  becaufe 
the  pleading  the  Judgment  for  Ifstereft  is  a  Devch 
ftavtt,  for  the  Defendant  ought  not  to  have  fo^ 
fer'd  fo  much  Inter efi  to  be  in  Arrear,  ^nd  fb  Judg>> 
meht  was  againft  him  upon  that  Point  |  befides, 
he  ought  to  have  pleaded  a  defefl:  of  Aifets  before 
the  "^erefi  tftcurr%  and  that  being  not  pleaded, 
fhall  never  be  intended. 

Debt  upon  Bond  againfi  an  Execwtor  who  plead-  Htocock 
ed  fcverai  Judgments  in  Bar^  vkramiod  he  had  IJ^^ 
not  AfFets.    The  Plaintiff  reply'd.  That  phcitwm  jtid.  419. 
t/t  minus  fuficienJ^,  &c*  for  that  Satisfadion  was 
acknowledg'd  upon  one  of  the  Judgments,  and 
that  the  other  were  kept  on  Foot  by  Fraud,  (f 

h0€ 


> 


5  -jp  Judgments  plea4ed 

hocparat^  eft  v^fcare^  but  doth  not  9xy' jftr  rtctft* 
dum.    And  upon  Demurrer  to  this  Replication  it 
was  held  good,  for  hoc  parai  efi  veri^care^  ihfU 
be  taken  iiefpeflively.  to  the  feveral  Judgments, 
and  that  the  Word  Hacitum  takes  in  all  ^  for  all 
the  Judgments  make  bpt  one  Plea  in  Bar. 
Knighton       Debt  Upon  Bond  againft  an  Executor^  who  plead- 
yvrfm       ed  a  Judgment  ajgginlt  himfelt  as  Executor  upoo 
Morton,    another  Bond  of  the  Teftator,  but  did  not  ccm-. 
3    ^-S*'*  elude  his  Plea  (as  he  ought)  prout  patet  per  recoT'^ 
dum,  and  pleaded  other  Judgments  well  enough  ^ 
and  that  plcne  admtniftravit  omnia  Bona  Te^tau 
prater  i  o  5.  which  wa&  charged   with  .  t){e  faid 
judgments,   and  not  fuifident  to  fatisfy  tbeoi. 
•the  Plaintiff  repl^'d  Proteftafido^  that  the  Judg- 
ments were  obtam  d  by  Frau4,  pro  placite  he  i^, 
that  at  the  Time  of  the  Writ  brought,  there  was 
not  more  than  i  oo  L  owing  on  all  the  Judgment^ 
and  that  the  Defendant  had  at  that  Time  Aflets 
fufficient  to  pay  all  the  ludgn^ents,  an4  the  Debts 
due  to  the  Plaintiff^  and  that  he  fuffer'd  the  Judg- 
ments to  remain  in  Force  by  Fraud.    And  upoo 
a  general  Demurrer  it  was  adjudged,  Tluit  tliis 
Keplication  was  good  as  to  the  generial  Way  d 
pleading  Allets  fufficient  to  fatisfy  all,  but  ht- 
caufe  the  Plaintiff  had  not  laid  any  Place  vfhm 
the  Defendant  had  Ajfeu^  this  was  held  incura- 
ble; and  though  the  Plea  was  ill,  by  not  con- 
cluding as  to- the  firft  JudementproBt  patet  per  r^ 
cprdupiy  yet  fince  the  Plaintift  had  npt  taken 
Advantage  of  it,  but  pafled  it  over  by  his  Repli- 
cation, and  had  fet  forth  other  Matter  to  be  try'd, 
viz.  Affets  at  the  Time  of  the  Writ,  that  Fault 
was  cur'd. 

As  to  Replications .  in  general,  'tis  to  be  qIk 
fcrv'd,  that  where  an  Executor  pleads  a  Judgment, 
it  muft  appear  by  the  Replication,^  th^t  fbroe 
Ailets  remain  in  his  Hands  after  all  is  fatia^M  & 
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for  antit  that  appears;  the  Defendant  hath  done 
the  plaintiff  no  Injury^  as  if  an  AQmi  of  Debt 
is  brought  againft  an  Executor,  and  he  pleads  a 
Judgment  bad  againft  hitptfor  200/. and  Execution 
iifud,  and  another  Judgment  of  looi.  and  tra- 
versed that  he  had  not  Aflets,  but  to  iktisfjr  the 
Execution  for  200  2.  this  wasadjudg^agoodPka^ 
and  that  the  Plaintiff  mufl  reply  that  he  had 
AfTclts  ih  his  Harida,  jfltftf  the  200 1  and  si^a 

loo/,  for  before  that  is  fatisfy'd  the  PlaiittifFcould 
not  ^entitled  to  his  Debt  .  r 

And  therefore,  if  any  Part  of  fuch  Plea:  is  not  v««gb, 
true,  yet  that  can  be  no  Reafon  why,  the  Plain*  *^^' 
tiff  (bould  have  Judgmeat  -,  Cor,  as  my:  I^ord 
Vam^MH  calls  it,  ftis  a.fpungy  Reafoato  fay  that 
the  Plea  is  entire,  and  that  if  any  Part  ot  it  is 
ialfe,  the  TlaintifF  nauft  h^ve:  Judgment  jfpr  if    . 
the  falfenefi  is  not  mateml,  not  any  wife  burt^ 
ful  to  the  Plaintiff,  ot  beneficial  to  tie.  Defendant^ 
why  (hould  the  Plaintiff  h«ve  what  be  ought  not 
to  luve,  or  the  Defendant  pay  what  is  not  his  due. 
As  for  Inflance,  fupp6fb  the  Defendant  pleads 
feveral  Judgments  obtainU  againH:  his  Teftator 
and  himfdf,.  and  that  thej  if^ere  marry 'd  at  the  . 
Time    of  fuch   Judgments  obtained,  which  iq 
Truth  was  not  ft,  ShduW  this  Falfity  raufethe 
Plaintiff  to  recover  ?.  Qrrtainly  it  wpuld  not* 

Debt  .againft  one  as  Aimmfirator-  to  Jt  B*  hesmafp^ct 
pleaded  a  i|udgment  obtained,  againft:  hjm  «  firr  V^'^     - 
cutor  to  R.  B,  and  this  was  held  good  ^  Md  fo  it  c!IJ!  fetu! 
was  many  Years  afterwards  in  a  libe  C^aie,  viz.  646. 
Debt  agamft  two  ^  Executors^  who  pleaded  a  Jcidg-  *  Parktr 
ment  Iwd  againft  one  of  them  as  Aiminifirator  \'^^^ 
and  upon; .  Demurrer  it  was  inftfted,  that  they  i^f  i/^ 
oc^ht  to  have  abated  the  Adtion,  upon  which  the      *   . 
Julgmenf  was  had  by  their  Plea,  vfe.  That  he 
waa  Executor  and  not  Adminftrator ;   beiides^  that 
Adion  waf  brbught  i^ainft  one  alone/ wh^n  it 
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«Bg1it  to  be  asaioft  both  ^  but  adjud^d.  That  tfie 
Pica  was  good  as  to  the  firft  Ofajedion,  upon  tlie 
Authority  of  Smalfiic$\  Cafe  before  mention  d) 
for  though  the  A£hon  was  not  well  broi^ht,  yet 
theDefradant  was  not  oblig'd  to  plead  in  Abat^ 
ment,  and  pot  himfelf  to  greater  Charge,  eips> 
daily  iince  the  Judgment  was  obtained  for  a  tiue 
Debt 
Hamr         Debtagptinft  an  Execotf is,  who  pleaded  a  Jo^ 
nlwly     °>^*  obtained  againft  the  Teftator,  and  one  B^- 
KsifluiyV  *"^  Hofvej  jointly,  and  that  the  faid  Hsrvej  wm 
ftill  alive,  and  that  ilie  had  not  Afiets  b^rood 
that  Judgment  to  fatisfy  the  Debt  \  and  inoo 
Demurrer  to   this    Plea,    the   Executrix   oal 
Judgment,  becanle  the  Charge  furvives,  and  fts 
IS  not  liable, 
ordwiy        fudement  aninft  the  lutefiate,  anda&fF«' 
y^fm       apinft  his  Arauniftrator,  who  plead  pUne  a3» 
^<^3^>    mflramtswiSi  upon  a  Demurrer,  (but  it  doth  not 
vx    II.  upp^jp  whether  a  Qemral  or  Specid  Denrarrar)  it 
*         was  adjudged  no  good  Plea  to  a  Charge  upon  s 
yetiST^  Judgment  \  for  it  luDpoleth  the.  Goods  came  to  his 
Wrenhtm,  Hands,  M^ich  heaaminifter'd,  aiid  that  he  nn^ 
Moor  ifS.  do  by  P&yment  of  Debts  of  inferior  Katoie  to 
'<5*r!r '*  Judgments. 

t Ipecch^c  ^t\Anno  2;  Car.  my  Lord  RoSs  was  of  ano- 
-Hrfiu  ther  Opinion,  and  to  was  my  Lord  Anderfm  io 
^Kiooiiion,  the  Cafe  of  Ortmaf^  for  he  laid,  there  is  not  anf 
^^"  47*  Priority  of  Debts  on  Record,  unlefs  in  the  Qu 

cH  the  Qoeen. 
I  Newton  And  Trhu  6  WiU\  \HoU,  Chief  Jullice,  beU 
^^  the  Plea  to  be  good  on  a  general  Denmner,  nd 
iS^^U  ^^^  ^^  ^  pleading  was  to  (hew,  that  noGoodi 
iMfe'296.  came  to  hb  mnds  except  fuch  \  and  then  to  flMr 
^  c.        how  he  adminiftred. 

(C.)  As  toon  Exeeutot's  dying  after  ymigmntf 
in  fuch  Cafe^  bis  Ekecttor  camct  Jue  Execwtion  9ft» 
that  JuJ^mm^  far  m Body  fan  i9it^bmbB  vhoh 
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^9bje3  to  pjf  tbe^  IJ^U  of  the  frft  Tefiator^  wKcb  h^t^s^ 
[vcb  an  E;cecMtor  is  not.    And  th  s  myLoxiCoh^^'^y^* 
leliver'd  for  Law  in  +  Bf^melf%  Cafe  5  but  two  ^u^e 
X^ears  afterwards,  in  the  Cafe  of  Pokim  and  Cinh&^  Cro.  eiW 
the  Court  doubted  of  it,  and  therefore  would  de*  33r* 
liver  no  Opinion.  a6  h.  8. 7. 

But  the  true  Reafon  i^,  bec^pfe  the. fl. Recovery  *!«%*& g 
by  the  firft  Executor  is  in  auter  irolt^  and  pot  ,to  wiii'i 
his  own  Ufe  ^  for  it  doth  not  xn^  it  9  proper  ^s^p*  ^x# 
Debt  to  him,  b«t  it  remains  due  to  the  Teftator,  *  ^"^ 
and  to  him  who  fliall  afterwards  admipifter  5  ^^fi^u^^ 
that  the  ^rft  Executor  being  dead,  the  Suit  is  de^  w.'  joqS 
t^min'd,  and  ihailrnot  be  reviy'd  by  any  but  by  249- 
Ibofox  who  coines  in  that  Right  ikoIIs?^^; 

'  So  where  an  Adminiftrator  brought  an  KSoxm  ^^  ^^* 
of  Debt  fer  a  Deb^  due  to  the  Intel^ate,  and  had/Yei.  ^j* 
[j^dnnent,  and  before  Execution  dy'd  Int€tftat9»  Moor  ^o. 
his  Adminiftrator  cannot  have  a  §€i  Fac  vj^m  *^^^  ^ 
that  Judgment,  for  want  of  Privity  between  ojxp 
JlLdminifixator  and  another.     The  iSa   F^c   i$ 

5 rounded  on  a  Record^  and  he  who  will  have  an 
L&ioo  upon  fuch  Record,'  muft  make  himfelf 
privy  to  him  who  is  a  Party  to  the  Record,  which 
one  Adminiftrator  cannot  do  to  another  \  for  the 
laft  Adminiftrator  doth  not  claim  under  the  Au* 
thority  of  the  firft,  but  by  Virtue  of  a  Commifli- 
on  from  the  Ordinary . 

And  not  many  Years  before  it  was  held,  that  Parkes vtr. 
if  I^^S^^i^t  ^  ^^^  againft  an  Executor,  and  ^fi^^ot&j 
Ft'  Fac  awarded  s  but  before  it  was  executed  he  JJ^, ^^**- 
dyMlnteftate»  and  Adminiftration  was  commit-  Moor  ^ya. 
ted  to  the  Plaintiff,   who  brought  an  Ai^ioh  1U00.141 
i^ainft  the  Defendant  for  taking  the  Goods  by 
Virtue  of  the  Sherift^s  Warrant  \  and  it  was  ob- 
je£led  that  it  was  illegal,  becauie  the  Plaintiff 
was  Adminiftrator,  and  the  Judgment  was  not 
obtain'd  againft  him,  and  therefore  a  new  Pro- 
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cefs  ought  tb  be  awaided,  vh.  a  Scf  Fat"  to  {ht# 
Caufe  why  the  Deiendant  fhoiild  not  have  Exe* 
cution  i  but  adjiidg'd,  That  the  Property  of  the 
Goods  was  bound  from  the  Time  et  the  Tefie  of 
the  Writ  of  Ft  Fac\  and  that  notwithftanding 
the  Death  of  the  Executor^   the  Sheriff  might 
execute  the  Writ  on  the  Goods  in  the  Hands  of 
his  Adminiftrator. 
Novgatci       So  where  Tndi^meht  was  had  againft  an  Extcttor 
y^fi^       upon  a  Bond  ofthe  Teftatar^  and  before  Lxecution 
Crofcar.    ^^  ^^^  Inteftate,    and  Adminiftratipn   of  the 
157!    w.  Goods  of  the  Executor^  and  alfo  ie  Bom  wm,  &c. 
Jona  214!  of  the  TeBator  was  granted  to  the  Defendant, 
againil  whom  the  Plaintiff,  who  had  bbtainM  the 
Judgment)  brought  a  Set  Fac  as  Adminiflrator  to 
the  firft  Teftatory  and  alfo  to  the  Executor,  and 
this  was  to  (hew  Caufe  why  he  Ihoi^d  not  have 
Execution.    The  Defendant  pleaded  pkne  aimm- 
Jframt,  the  Goods  of  both-    The  PlaintifFreply  d, 
That  he  had  Affets  of  the  firft  Teftatbr,  and  fb 
it  was  found ;  adjudged,  that  it  was  well  brought, 
for  though  where  an  Executor  hath  a  Tudment,  and 
dieth  Inteftate,  his  Adunmftrator  fhall  not  have  8 
&rF<icS  yet  where  Judgment  is  had  agmtj  om 
Executor^  for  a  Debt  owing  by  the  Tefiator^  and 
he  dies  Inteftate,  (lich  Judgment  may  be  executed 
by  a  Sa  Fac   againft  the  Aimmfirator  ie  Bom 
uion^  &c.  of  the  firft  Teftator,  becaufe  he  ftandi 
iti  the  Place  of  the  Executor. 
Hanifoii       An  Executor  was  Plaintiff  and  had  Jndgmenf, 
>^fi'       and  brought  an   Ekgit^  and  before  the    Debt 
•^J"»    was  levy^  he  died  Inteftate  5  the  Admhijhattir 
*    *"•  *^'  de  Bofiis  turn  (hall  have  the  Advantage  of  this 
Judgment;   becaufe    by  taking   out  tne  Etq^^ 
the  Intereft  was  vefted  \  but  \is  otherwile,  if 
the   Execution   had  not  been  adoally  t^en 
out. 

And 


dying  after  Judgmenf.  5  7  5 

And  fb  it  wa^  adjudg'd  many  Years  before,  vi%.  ^^^^^ 
That  an  Admimjlrator  iball  have  the  Benefit  of  a  ^'J^' 
Judgment  obtain'd  by  an  Executor^  if  fuch  Ere-  w.  jone« 
cuter  do  proceed  to  Execution  in  his  Life- time  5  as  387. 
if  he  take  out  an  Elegit  on  the  Judgment,  or  an  ^^^^  ^*'» 
Extevt  or  Liberate  upon  a  Statute^  and  die  Inteftate 
before  fuch  Writs  are  actually  executed  5  but  if  it. 
had  been  executed*    then   the  Admitiifirator  de 
Bonis  non  of  the  firft  Teftator  Ihall  have  the  Be- 
nefit, becaule  'tis  a  Chattel  vefted  in  his  Right. 

By  a  late  Statute  'tis  enacted,  That  the  Death.  17  Car.  2j 
of  either  Party  between  the  VerdiB  and  Judgment  JhaU  ^^P'  ^* 
not  be  aUedga  for  Error^fo  as  the  Judgment  is  enter  d 
within  two  Terms  after  the  VerdiS, 

After  this  Statute  an  Adion  was  brought  againd  wbeacly 
the  Teftator,  which  was  try'd  at  the  Summer  '^^fi**  . 
Affizes,   and  the  Plaintiff  had  a  Verdift^  but  s,^d'2t^. 
before  the  firft  Day  of  Michaelmas  Term  the  Tefta-  i  sid!  397! 
tor  dyU     Afterwards  in  that  Term  Judgment  iLcv.ayo, 
was  entred  by  Virtue  of  the  Statute,  and  a  Set  ^3^>  ^ssz 
Tac    was  brought  againft  the   Executor,    who 
pleaded,  that  the  Teftator  owed  him  looi.  on 
Bond  •,  and  farther  pleaded,  That  my  Lord  Ar- 
lington.  had  obtain'd  a  Judgment  againft  him,  and 
that  he  had  not  Affets  ultra  40  /.  which  he  re-    - 
fain'd  to  fatisfy  himfelf,  and  to  difcharge  that 
Judgment.      The  Queftion   was.    Whether  the 
Judgment  now  entered,  ftiall  be  made  a  Judgment 
againft  the  Teftator  in  his  Life- time  by  the  Help    ' 
of  this  Statute  i  if  fo,  'tis  to  be  paid  before  a  Debt 
due  on  a  Bond,  and^whether  a  Judgment  upon 
which  no  Sci  Fac  was  fued,  fhall  be  pleadable  to 
a  Judgment  on  which  there  is  a  Sci  Fac*  fued. 
Juftice  Twjfdenvr^s  of  Opinion,  That  the  Intent 
of  the  Aft  was  to  make  the  Judgment  good,  and 
that  it  was  not  to  be  avoided  by  alledging  the 
Death  of  either  Party  for  Error,  and  that  it  was 
not  to  extend  the  Judgment  itfelf  any  farther  than 
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it  was  at  Cotnmon  Law,  which  is  only  kom  tl^ 
Time  of  the  Entt y  v  but  this  would  make  it  re* 
late  to  the  Time  of  the  Verdift  given,  and  l&al:# 
it  alfo  a  Judgment  agaii^ft  the  dead  Kl^n,  as  if  be 
was  actually  living,  and  that  it  would  be  flich  a 
¥t3io  Jwris^  as  would  be  a  eertain  Prejudice  to 
the  Defendant  to  defeat  him  of  a  jjiflr  Debt  due  oo 
a  Bond,  and  a  Debt  of  a  foperior  Degree,  to  a 
Bebt  Qpon  Simple  Contrad  before  this  Judgment 
Kf^s  entferU    Bot  my  Loid  Mahi-w^A  of  anothei 
(Opinion,  That  the  Judgment  (hall  relate  to  the 
V'erdia,  and  that  by  the  Help  of  the  Statute,  'tit 
riiade  a  Judgment  f lom  that  Time. 
Firrtwr        Judgment  againft  the  Defendant,  and  a  JFT  Fm 
l^'i       ie  itnm  &  GxtaUk^  &e.  before  tbe  Execation  ol 
5S.  ^.  the  Writ,  the  Defendant  died  Inteftate  ^  the  A* 
/   '  minifttMit>n  being  granted  to  his  Wife,  the  Writ 
was  ex^ttted  upon  nis  Gooda  in  her  Himds;  airf 
field  good  Withocrt  faing  farth  a  Sep  Fm\  because 
the  Property  of  tfie  Goods  was  bound  by  the  Teft 
©f  the  Pi'Fac\  &  tRat  a  Sale  made  of  them  Bmw 
fde  could  i^ot  be  avoided  v  atid  fince  the  Inteftate 
himfelf  coitM  have  no  Plea  tt)  the  /f  /ic'.  Cart 
ftiall  not  be  taken  of  his  Adminiftrattix  to  let 
her  in  to  any  Advantage  to  plead  a  Scr  P(k\ 
But  this  was  stgainft  the  Opinion  of  my  Lord 
Pangban. 

(D.)  j4stt>  Notice  hf  yiidgniejjt^,  ithptthbeenukiy 
und  fo  is  the  Lctm^  that  an  Execntor  is  not  bound  t0 
take  Notice  of  a  Jndgmetit  agaiffft  bis  Tejfiitur^  be- 
ebufe  he  is  not  privy  to  his  Ads-,  and  thoiigfi  » 
Judgment  is  Matter  of  Record,  yet  that  makft 
lio  Alteration  in  the  Cafe  5  for  an  Executor  is  na, 
more  bound  to  take  Notice  of  a  Record,  than  tl 
Court  in  which  'titr  recorded,  who  are  not 
to  take  Notice  of  their  own  Records  after  tl 
firft  Term^  and  by  the  fame  Reafon,  an  E] 
Ws  fhm  not  take  Notice  of  filch  fud^naent  at 
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8wn  Terili  but  he  onght  to  have  Notice  given  s 
f nd  this  appears^  bj  the  Cafes  following : 

/i  Debtor  by  Bond  and  alfo  hj  Recogidzance^  »An<l.x57 
judgment  was  had  upoii  the  Band,  and  before 
£xecutioD  the  Obligor  made  his  Wife  Executrix, 
md  died,  then  his  Qqods  were  taken  in  Execution 
upon  the  Recognizance.  And  afterwards,  the  Bond 
!^reditor  brought  i  Set  Fac  againft  the- Execntrix, 
to  fhew  Ciurfe  \trhy  he  fhould  not  have  Execution 
5rt  the  Judgment  ^  to  which  fhe  pleaded  the  Exe- 
:ntion  on  tJ^  Recognisance  •,  afhd  it  was  held  a 
jood  Plea,  becaufe  (he  being  chargeable  with  the 
laft  Debts  of  the  Teftatof,  and  Execntiori  beingr 
iftually  taken  out  for  ftich  a  Debt,  {he  courM  hot 
prevent  its  being  executed,  efpedally  having  no 
Notice  of  the  Judgment  on  the  Bond. 

But  about  tliree  Tears  afterwards,  the  like  Cafe  ^ll2!°^^ 
idppen'd  again,   where  the  Adminiftratri^c  had  Rjid" 
ffotice  of  a  Judgment  on  the  Bond,  for  (he  brought  Cro.  kiizJ 
I  Writ  of  Error  to  reverie  it  ^  and  whilft  it  was  734)  S^^*- 
lepefiding,  the  Inteftave's  Goods  were  taken  in  ^^^^^^^^ 
Execution  upon  a  Recognizance  \  then  the  }udg-  ^  Browni. 
nent  was  affirm'd  on  the  Writ  of  Error  ^  and  39,  8x. 
upon  a  Set  Fac'  brought,  the  Defendant  pleaded 
9ie  Execution  on  the  Recognizance,  and  that  Ihe 
ted  not  alia  Bona,  &c.  and  the  Plea  was  held 
^ood,  though  the  Plaintiff  had  declaf  d,  that  fhe 
m  Notice  di  the  Judgment  Qn  the  Bond :   For  co.  Enri 
whtn  the  Adminiftratrii  paid  the  Debt  ortf  the  xji.  *. 
Itedognizance,  fhe  could  not  plead  the  Judgment 
m  the  Bond,  becaufe,  whilfi  the  Writ  of  Error 
mi  de|)endttig,    fhe  could  not  tell  whether  k 
Irould  he  affirmed  or  not^ 

(E.)  In  f owe  Cafes  a  Sci'  Fac*  lieth,  and  infome  nct\ 
ipoH  a  yudgment  againfi  an  Bxecutor  the  Cafes  where 
6  lk&  jtfo»,  aft  at  follow : 

Cg2  /•  The . 


j7^  Judlment  agalnfi  dH 

Aidwonh      jf.  The  Plaintiff  had  Judgment  ag^inK  aft 

1*1^"'  ^     Executor  to  recover  ie  Boms  Teftatoris^  and  upon 

Elitlsgo?  ^  ^^^'  ^^^'  ^1^^  Sheriff  return  d  wirfftf  Bona  Teftato- 

3  And.  55*  rii-,  thereupon  the  Plaintiff  fuggefted,  Thatthi 

Executor  had  wafted  the  Goods,  and  brought  a 

fk?  Fac    againft  him  to  fliew  Caiife  why   he 

ihould  not  have  Execution  de  Bonis  Proprtis,  ta 

which  the  Executor  demurred  ^  for  fuch  a  &?  Fac 

will  not  lie  upon  the  Suggeftion  of  the  Party,  nor 

without  the  Sheriff  had  return'd  a  Devaftavit.  My 

Lord  Avderfojiy  who  reports  this  Cafe,    tells  us^ 

the  5ci' Ftfc' will  not  lie,  becauie  it  varies  irom 

the  Judgment,  for  that  was  de  Bonis  Jeftatom^ 

*  ^         and  this  is  de  Bonis  I^opriis. 

Davis'i  go  where  an  Executor  pleaded  plene  adimmftra' 

UooT  246.  ^'*^»  ^"^  ^^^  J**^  found  Aflfets  as  to  Part  of  the 
'  Debt,  whereupon  the  Plaintiff  had  judgment 
for  fb  much  5  afterwards  he  fuggefted  Ands  to 
the  Value  of  the  Refidue  of  the  Debt,  and 
brought  a  Set  Fac^  againft  the  Executor-,  and 
adjudgM  that  it  did  not  lie,  for  the  Judgment  did 
not  warrant  it,  he  ought  to  bring  a  new  AQaaa 
of  Debt. 
Pattiii  So  where  the  Obligee  dy'd  Inteftate,  andhb 

^{^  Adminiftrator  brought  an  Adion  of  Debt  on  the 
Palni!443.  Bond,  and  had  Judgment,  and  then  tbe  Admini' 
Li|ch.x4o  ftrator  dy'd  Inteilate,  and  |}  Adminiftration  of  his 
*  ^^^^%  Godds:  was  granted  to  the  Plaintiff,  who  Iffought 
X')^''' *^  ^wo  &i'  Fac  on  the  Judgment,  and  upon  two 
Tefiator.  Ntchih  returned,  had  Judgment :  Now  though  this 
was  it-regular,  it  could  not  be  fet  afide  tlpon  Mo- 
tion, for  he  ought  not  to  have  brought  a  Set  Fac 
Stncs25i.  upQjj  ^j,^  Judgment,  but  a  new  Aflaoa  of  Debt 

*Levet     d^heBond. 

-^erfus  ^  An  Executor  recovered  a  ^  Judgment  for  a  Debt 
Lewknor,  duc  to  the  Teftator,  and  before  Execution  he  dfi 
ficm*  ^^'  I"^^^3te,  his  Adminiftrator  cannot  have  a  +  &? 
March  1!"^  ^^'  upon  this  Judgment  for  want  of  Privity  ^  for 

when 


Executor^  and  Sci'  Fa'  brought. .  3^9 

when  the  Executor  dy'd  Inteftate,  his  Teftator  Is 
alio  dead  Inteftate,  fo  that  the  Judgi^ent  and  Re* 
covery  is  void.  The  like  Point  was  adjudged  l?e- 
tween  Tot^  and /0(^^.  Moor  680 

/!  An  Adaiiniltratrix  brought  an  Aflion  of  ^^^  35- 
Debt  for  a  Debt  due  to  the  Inteftate,  ^nd  had  ^^^/°-J; 
Judgment,  and  Ihe  died  Iftteftate.  The  Plaintiff 
took  out  Ad^liniftration  de  Bonis  non  of  the  firil 
Jnteftate,  and  brought  a  Set  Fac  to  have  Execu* 
tion  of  that  Judgment  ^  but  adjudged,  that  it 
did  not  lie  for  want  of  Privity,  he  ought  to  bring 
a  new  Adion  of  Debt,  againfl:  the  Opinion  of 
Qavdy. 

-    But  where  the  Defendavt,  agawfl  whom  the  Judg-  Cookyerfiti 
ment  is  obtain  d^  dies,  the  Plaintiff  may  have  a  Set  i^^^\q^^ 
Fac  againfl  his  Executors,  and  againfl  a  Stranger 
who  enterM. 

And  fo  it  was  adjudged  Anno  19  Car*  2.  viz. 
Judgment  in    Ejedlment.      The   Adminiftrator  ^^^^J^^f;^ 
brought  a  Sci  Fac  againft  the'  Tertenants,  and  nlmslf' 
againfl  the  Defendant,  to  fhew  Caufe  why  he  skinner, 
ihould  not  have  Execution.    And  upon  Demurrer  *  sid.317. 
it  was  objeded,  That  the  Set  Fac  did  not  lie 
againfl  the  Tertenants,  but  adjudged  that  it  did 
lie. 

As  to  the  Place  where  it  mufl  be  brought,  that 
mufl  be  in  the  fame  G)unty  where  the  Aflion  is  ..  ^ 
laid,  upon  which  the  Judgment  was  obtained  ^  as  y^^j^^^^^ 
where  Judgment  was  had  againft  an  Adminiftra-  Wharcon, 
tor  in  an  Aiflion  of  Debt  on  a  Bond  laid  in  Cum-  Hoi).  4. 
herlofid,   and  the  Plaintiff  brought  a  Set  Fa  on  t^J^^ 
that  Judgment  in  ITeftmoreland^   and  upon  two    ^'*  * 
Nicbils  retum'd,  had  Judgment  ^  but  upon  a  Writ 
of  Error  that  Judgment  was  reversed,  becaufe  the 
Set  Fac   muft^  be  brought  in  the  fame  County 
where  the  Adion  was  laid. 

'  Libel  in  the  Spiritual  Court  for  a  Legacy.  The^^* 
Pefewlwit  pleaded,  That  W.  fi.  had  recovered  fo  mZ^, 

Cc  3  much  Moor  917, 


3^0  Judgment Sy  by  and  againfl 

shuch  Money  in  an  A&ion  of  Debt  nt  Commofi 
Law,  ultra  quod  he  had  not  AiTeta.    The  Plaintiif 
reply 'd.  That  the  Recovery  was  by  Fraud  and 
Covin  \  and  that  1f^.  R.  who  had  recovered  againft 
the  Defendant,  ofFer'd  to  difcharge  the  Judgment  ^ 
but  he  (the  Defendant)  would  not  accept  the  Re- 
leafe.     Thereupon  the  Defendant  oiov'd  for  a 
Pcohlbition,  fuggefting,  that  Covin  was  not  ex- 
minable  in  the  Spiritual  Court  ^  but  the  Prohibi* 
tion  was  dcny'd,  and  adjudgM  that  it  was  ezaffli- 
nable  in  that  Court. 
jer^tn         EtTox  in  £.  R.  to  reverfe  a  Judgment  in  C.  B. 
yerfui       obtained  againft  an  Executor,  who  pleaded  feveral 
^vl"r'  6  J^^g^^^^*  ^^d  againft  him  \   and  the  laft  he 
1  $1^/449.  pleaded  thus,  vit.  That  W.  R.  h  eadem  Curia  m* 
s.c/       placitajfet^  &c.   and  had  obtained  Judgment  in 
X  Mod.yo.  Trinity  Term,  but  did  not  fay  in  what  Year  5  and 
^'  ^*         upon  a  general  DenlUrrer  the  Executor  had  Judg- 
ment in  C  B.  and  now  the  Error  alfiguM  was  this, 
Uncertainty  in  Point  of  Time  when  the  Judgment 
was  recovered;   for  if  fuch  pleading   ihoold  be 
allow'd,  it  would  be  difficult  for  the  Plaintiff  to 
find  out  the  Record,  and  it  would  bar  hini  of  the 
Ple^  that  it  was  kept  on  Foot  by  Fraud. 
Thomp-        Debt .  upon  Bond  againft  an  Executor,   who 
^n  yerfus  pleaded  feveral  Judgments  obtained  againft  \m 
iUr!\6^.  "P°^  Bonds  owing  by  his  Teftator,  and  that  he 
'had  not  Aflcts  idira^  &c.    The  Plaintiff  reply'd, 
as  to  one  Bond  of  200 1  the  Condition  was  to  pajr 
]  00  /*  and  no  more,  and  (b  feveraily  to  the  reft 
of  the  Bonds  1  and  that  the  Defendant  had  Ai&ts 
to  pay  the  Plaintiff,  and  ultra  to  fatisfy  the  leffcr 
$ums  in  the  Conditions  niention'd,  viz.  at  fuch  a 
jplace.    The  Defendant  rejoins,  that  he  had  not 
AKttfi  ultra   to  fatisfy  the  Bebt^s  and  ^udgwaii 
fet  forth  in  his  Plea  •,  and  upon  a  fpecidl  E^mut- 
Bpr  it  was  objected,  that  this  Rejoinder  was  no  ii- 
re£t  Anfwer  to  the  Repliquion,,  t>ut  yiefy  ambigft- 


^xecHtors  and  Admimjkattfr^.         ,   j/^i 

txifi  \  for  heihouldliave  rejoui'd,  That  he  hadmM; 
jhSkXs  nbra  to  fatisfj  the  leffer  Sims^  and  not  to 
make  the  Penalties  (^  the  Bonds  Parcel  of  the 
Iflbe  s  but  adjudg'd.  That  the  Penalties  are  due 
l)«bts^till  the  Obligees  arc  fctisfed  j§  and  by  thoft 
Penalties  the  Defendant  (hall  proted  binnelf  a* 
gaipft  the  Payo^nt  of  aiw  other  Debt^  unlefi 
the  Plaintiff  had  rr^ly'd  Ipeciaily,  that  the  Ob- 
ligees WGfuld  have  accepted  the  lefler  Sums,  but 
that  the  Defendant  refus'd  to  pay  them,  and  kept 
the  Judgments  on  Foot  by  Fraud  and  Coviii. 

Debt  againfl:  an  Adminiftrator  on  a  Bond  ofBacMojr 
40 1  he  pleaded  that  the  Inteftate  was  indd)ted  to  JT^"' 
»^. /tin  25pi  on  a  Statute^Merchant,   yet  in.x^oduaB 
Force,  and  that  he  had  not  AfTets  uUpm  40 1,  to 
fatisfy  thut  Statute.    The  Plaintiff  reply'd,  That 
:lhe  Roll  was  burnt  ^  and  upon  a  Demurrer  to  thijs 
Replication  three  Jiukes  held,  that  the  Replica- 
tion Avas  good,  becau^  by  the  Demurrer  the  De- 
fendant had  admitted  that  the  Roll' was  burnt  ^ 
and  if  ro,it  could  never  rife  up  in  Judgment  againl^ 
him,  becaufe  by  the  AQt  23  H.  8.  cap.  6.  Exeqi- 
tion  is  to  be  made  <m  Statietes-Staple  in  fuch  Man- 
ner as  therein  provided  ^  and  the  Statute-Staple 
refers  to  the  Statute- Merchant,  and  that  to  tbp 
Statute  of  j43on  Burnell^  Arnio  13  £J.  i.  by  which 
'tis  enadted,  That  if  it  is  found  hy  the  Roll  tliat  the 
Debt  was  acknowledged^  and  the  Day  cf  Paytaent 
pafiy  that  then,  t^fa.    ^ov>  if  the  Roll  is  burnt,  it 
cmnnot   appear  that  the  Bay  of  Payment  is  pafi, 
and  by  Confequence  there  caiinot  be  any  Exeat* 
tion  ^  befides,  the  Cognizee  in  pleading  nau(l  fa^ 
^ic  in  Curia  proJat^  which  is  now  become  impoffi- 
ble^  but  Vaughan^  Chief  Jujiic€^   held  the  Plea 
good,  and  the  Replication  ill  ^  for  admitting  the 
Roll  was  burnt,  the  Plaintiff  cannot  avoid  it  bj 
pich  Rf plijcatiof ,  for  'tis  s^ainijb  a  Ri^^e  in  jLaw;^ 

Cc  4  thai; 


3^i  Judgments^  hy  and  agatnfl 

thit  a  Matter  of  Record  fhall  be  avoided  by  Mat- 
ter of  Faft,  'tis  a  Cafe  proper  for  Equity. 
Bell  ytffui '    Debt  againft  an  Adminiftrator  on  a  Bill  penal 
fuuw      ^«^^^rd  into  by  the  Inteftate.    The  Defendant 
^^y/^'     pleaded  in  Bar  feveral  Juc?gments  obtain'd  againft 
nimfelf  as  Adminiftrator,  upon  the  Bonds  of  the 
Inteftate,  amounting  to  115/.  and  that  he  had 
fully  adminiflrer'd  pr^teygwijw  10 1,  which  was  not 
fufficient  to  fatisfy  the  faid  Judgments.     There 
was  an  ill  Replication,  and  a  Demurrer  to  it,  and 
it  was  objeded  that  the  Plea  was  ill,  becauie  the 
.  Defendant  had  pleaded  itvtx^X  Jiidgments^  with- 
out ftiewing  that  thej  were  not  Jatisfyd^  and  this 
was  held  a  good  Exception. 
cierVe  An  Adminiftrator  got  Judgment  by  default  a- 

yerfus  gainft  one  t^lerke  upon  a  Bond  given  to  the  In- 
7sllk!^2z  ^^<^ate,  and  delivered  a  FV  Fa'  to  the  Sheriff  1 
Aug,  who  feifed  the  Defendant's  Goods,  and  about 
eight  Days  afterwards  the  Adminiftrator  dy'd, 
and  the  Sheriff^  retorned  that  he  had  feifed 
Goods  to  the  Value,  &c  but  that  they  remaind 
in  his  Hands  for  want  of  Buyers.  Afterwards, 
viz.  on  the  29th  of  September^  the  Sheriff  wasre- 
inov'd-,  and.  the  Defendant  fuppofing  that  the 
Execution  was  abated  by  the  Death  of  the  Adiiri- 
tiiftrator,  brought  a  Set  Fa  againft  the  old  Sheriff 
to  have  Reftitution  of  his  Goods,  for  that  the  Pro- 
perty was  not  divefted  out  of  him  by  the  Seifure, 
becaufe  the  Execution  was  not  perfeffced  5  bat 
Judgment  was  given  againft  him  in  C  B,  and  af- 
firmed in  Error  in  jB.  R.  *tis  tnie  it  was  infifted, 
that  the  Execution  was  abated  by  the  Death  of  tU 
JdmmftratoTy  and  could  never  be  perfedled  after 
'  his  Death  for  want  of  Privity  •,  not  by  the  Execo* 
tor  of  the  dead  Adminiftrator,  becaufe  he  himfelf 
came  in  aiiter  droit  ^  not  by  the  Adminiftrator  it 
Boms  ftofi  of  the  firft  Inteftate,  becaufe  be  conies 
in  Paramount  the  Judgment}  butadjudg'd,  That 

the 
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the  Execution  was  not  abated  by  the  Death  of  the 
Adminiftrator,  but  that  the  Sheriff  might  pro- 
ceed^ for  he  hath  nothing  more  to  do  with  the 
AdmiriiftratorPlaintiffi  becaufe  the  Writ  com- 
mands him  to  Icvy^&c.  and  to  bring  the  Money 
into  Court,  and  this  is  not  hinder'd  by  the  Death 
pf  the  Adminiftrator  ^  but  the  old  Sheriff  is  ftill 
compellable  to  do  it,  becaufe  an  Execution  is  an 
entire  Thing,  and  he  who  begins  muft  end  it. 
Therefore  an  Jdminijhator  de  botiis  non^  may  pur- 
ine an  Execution  thus  begun,  and  this  he  may  do 
by  a  Diftriftgas  ftvper^vicecomiiem,  i.  e.  that  the  new 
Sheriff  Ihall  diftrein  the  old  Sheriff  to  fell  the 
Goods,  and  to  bring  the  Money  into  Q)urt,  or  to 
deliver  it  to  the  new  Sheriff,  which  fhews  that 
his  Authority  continues  by  Virtue  of  the  firfl 
Writ.  That  when  the  old  Sheriff  hath  feifed, 
he  is  compellable  to  return  the  Writ,  and  is  liable 
to  anfwer  the  Value  therefore  by  fuch  Seifure, 
the  Property  is  divefted  out  of  the  Defendant, 
and  he  is  difcharged,  and  no  farther  Remedy  can 
be  had  againft  him.  And  laftly,  fince  an  Admi- 
niflrator  d$  Boms  turn  may,  by  Virtue  of  the  Sta- 
tute 17  Car.  2.  cap.  13.  have  an  Execution  upon  a 
Judgment  after  a  VerdiA  obtained  by  an  Execu* 
tor  or  Adminiftrator,  (tho'  here  it  was  by  De- 
fault) yet  'tis  reafbnable,  and  within  the  Equity 
cf  the  Statute,  that  he  ihonld  be  permitted  to  per- 
fed  an  Execution  thus  begun,  tho'  the  Statute 
doth  not  mention  Executions,  efpecially  fince  the 
Right  is  now  veiled  in  him. 

Debt   upon  Bond  againft  an  Executor,  who  Afton 
pleaded  fix  feveral  Tugdments  for  lool  each  of  ^'^Z** 
them,  and  that  be  had  not  Affets  ultra  10  I   the  JSj7*"^ 
Plaintiff  replied  feverally  as  to  five  of  the  Judg- 
ments, that  they  were  kept  on  Foot  by  Fraid, 
iand  in  each  Plea  he  pray'd  Judgment  for   his 
Debt  wad  Damages  $  and  as  to  the  fixth  Judg- 

fljenf 
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pnent  he  feply'd,  That  th^  Defendant  had  A&te. 
vitr0  10  {.  and  concluded  to  the  Ck)imtcy  ^  an^ 
upon  a  Demivrer  to  this  Keplj^tion  it  was  adi^ 
indged.That  the  PlaintiJff  might  reply  to  eachjud§- 
ment  feverally  ^  but  that  this  Replication  was  ili^ 
becaufe  where  the  Defendant  iplends  fix  yudgments^ 
he  ccHifeiles  Aflets /or  above  fipe  ^  and  if  the  Plaior 
tiff  in  hia  Replication  tenders  an  Ifiiie  that  th« 
Defendant  had  Aflets  a/rra  fuch  a  Suai,  \]$ 
illy  becaufe  by  his  pleading  fips  Judgments^  he  had 
confe0«d  that  before. 
Rock  Whilil  an  Adiion  was  depending  aga^nfi:  an 

i^^l  Adrniniftrator,  he  fufFered  Judgment  to  be  had 
S  yio.  •Sainft  him  by  another,  bqt  did  not  pkad  that 
*  Judgment  to  the  Adion  then  depending,  bot 
Sold  Part  of  the  Inteftate  s  Goods  to  fatisty  thau 
Judgment  •,  afterwards  the  Plaintiff  in  the  fiift 
Adion  got  Judgment,  and  upon  a  Ft  Fa  to  takp 
the  Goods  in  Ezeci^ution  ^  the  Sheriff  levied  Part, 
^nd  as  to  the  refl,  he  returned  a  Bnnftavit  by  xIea 
Adminiftrator  •,  and  upon  an  Adion  brought 
againft  him  for  a  falfe  Return,  it  was  inilfted 
JFor  fhe  Pl^ntiff,  that  the  fuffering  Judgoient  to 
go  by  Default,  pending  the  Adion  was  no 
Confefiion  of  Aflets,  and  that  the  Sheriff  ought  not 
to  have  retum'd  a  Devafiavh^  but  mtta  B&ncL,  and 
fo  there  Ihould  be  a  Scin  Fieri  Inquiry  ^  but  ad- 
judged, That  he  might  return  a  Devaftavity  and 
Ithat  the  Scire  Fieri  Inquiry  is  for  hb  Safety  -,  that 
>f  an  Executor  fuffers  a  Judgment  to  go  hf  De- 
fault, or  confejfles  it,  he  admits  Alfets^  'tis  true, 
he  might  have  pleaded  luch  Judgment,  and  |2i^f 
iiftj'ii,  but  pot  pleading  it  when  he  might,  is 
an  Admiffion  of  Affets,  as  to  the  fecond  Judgment, 
*  Parker  ^^^  ^^  ^*  eftopped  to  fay  the  contrary  wpoa  a 
yerfiis  '      Pevafiavit  returned. 

AtFeiid,         ^  Debt  upon  a  Bond  againft  an  Executor,  who 
iSAijc.311  pleaded  feveral  Jjadgmetits  ^  nibUjulfra  5  s.  &C' 
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he  PlaintifTrcpiyd  «i  to  qne  J«i4ginfn|:,Thftt  tberi  - 
irns  but  (p  much  due,  which  th^  Creditor  W9swil«> 
ing  and  ready  to  accept  in  full,  find  that  the  Pe^ 
^nd^nt  kept  it  on  Foot  by  Frai)d  %  the  like  R^t 
Ay  to  another  Judgment,  and  ap  to  the  reft,  th§ 
Plaintiff  demurred.  The  Defepdapt  rejpined  u 
to  one  Judgment,  That  it  was  not  kf  pt  on  Foq| 
by  Fraud  ^  and  as  to  the  pther>  thfit  he  had  np| 
MTets  uUra^  &c.  the  \\\t  Rejoinder  to  anothef 
[udgment  \  and  as  to  the  reft,  he  joined  in  Der 
Biurrer  :  Adjudged,  That  where  an  Executoi; 
pleads  a  Judgment  with  a  Penalty,  h^  ought  to 
[hew  how  much  is  really  due  ^  th^t  where  h? 
pleads  feveral  Judgments,  and  one  of  them  is 
bund  fraudulent,  or  ill  pleaded,  in  (uch  Ca(e  the. 
Plaintiff'  (hall  have  Judgment,  That  pleading 
(everal  Judgments  is  i^  ^onfeiHon  of  Affets  as  to 
all  of  them,  and  that  th^  mhil  ultra  is  only  M^t^ 
ter  of  Form,  and  not  trayerfable  %  That  wh^e 
it  api^ears  the  Creditor  was  willing  t^  take  lei^ 
than  is  due,  and  the  Debtor  reftifes  to  pay  it,e 
this  is  Evidence  of  Fraud  •,  but  thep,  if  it  appears 
that  the  Adminiftrator  had  not  Aflets  to  pay 
that  Sum,  'tis  no  Fraud ;  That  where  an  Admi-* 
niftrator  pleads  one  or  more  Judgments,  and  the 
Plaintiff  confefTes  the  Plea,  aad  prays  Judgm^n^ 
quafido  Aflets  attiderita^  if  Aflets  fliould  after* 
wards  come  to  his  Hands,  he  may  fatisfy  thf 
Judgments  pleaded,  becaufe  the  Judgment,  when 
Aflets  (hall  happen,  is  to  be  difchaig'd  after  thf^ 
Qther  Judgments :  That  the  Concluhon  of  a  Re- 
plication with  hoc  paratmeft  vmfcar$^  a^  to  every 
Judgment,  is  well  enough,  but  a  geperal  Con-  «  smicii 
clulion  as  to  all,  had  been  better.  -^irfm 

^W.R.  brought  an  Adion  agginft  an  Execvtor^  Harmtii. 
?nd  had  Judgment  by  Defeult,  and  a  Writ  ofg^'^s;^ 
Inquiry,  and  then  IF.  JR.  died  ivte/tatei  •,  and  the  y^rfm 

Writ  of  Inauiry  being  abated  by  his  Deatb^  the  Hoidea, 

\  n-  ^*  r^^*:-;  '-;  ^   '  r  ^i  ?;,  :;hJ     piaintifF <««« ^jo* 
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Plaintiff  got  Admmfifatim  to  W.  R.  and  brooght 
ft  Set  Fac  againft  the  Defendant,  to  ftiew  Caufc 
ivhy  Damages  ihoold  not  be  ,afrefledy  and  reco-  ^ 
yerd  againlt  him^  who  pleaded,  that  this  Adroi- 
Hiftrator  ought  not  ta  recover  againft  him,  be- 
iSaufe  his  (the  Defendant's)  Teftatpr  was  inidebted 
to  L.  JR.  in  100 1,  upon  Bond,  who  obtained  ]odg-  I 
inent  againft  the  faid  Teftator  •,  and  that  the  De*  I 
fendant  (being  his  Executor)  had  not  Aflets  ^ 
tra^  §^c.  and  upon  a  Demurrer  to  this  Plea  it  was 
adjudged  ill,  bccaufe  the  ^  Statute  which  gives 
the  Scire  Facias^  never  intended  that  a  Defendant 
Executor  {hould  Hfiake  any  otherDefence  tb an  what  , 
his  Teftator  might  have  done.    Now,  if  a  Scire  Fth 
cias  had  been  brought  againft  fuch  Teftator,  be 
could  have  pleaded  nothing  but  a  Releafe,  or 
fbme  other  like  Matter  in  Bar  j  for  by  the  Words 
of  the  Statute,  he  is  to  fliew  Caufe  why  Dcmagn 
fhall  not  he  recwerd  and  had  againft  htm  5  and  if  ke 
appears  at  the  Return  of  the  Scire  Facias^  and  doth 
not  {hew  any  Matter  to  arreft  the  finall  Judgment, 
a  Writ  of  Inquiry  (hall  be  awarded  5  therefore 
the  Defendant,  who  is  Executor,  (hall  never  plead 
a  Judgment  in  Bar  to  a  Scire^  Facias  (as  he  hath 
done  in  this  Cafe)  brought  againft  him  upon  ap 
Interlocutory  Judgment. 
Trcthewy  ^   Affumpjit  againft  an  Adminiftrator  upon  a  Pro- 
^X";'  .    mife  of  the  Inteftate,  to  pay  41 8  /.  for  Goods  fold 
^saS.  *nd  delivered  •,   the  Defendant    pleaded  fevcral 
$f*  Tur-    Judgments  obtained  againft  him,  as  Adminiffara- 
ntrUand  foT  upon  Simple-Contrafts,  and  avers,  that  the 
Trefliam-i  feveral  Debts  at  the  Time  of  the  In tcftatc's  Death, 
^^  ^  and 


t'  he  recoyer*d^  &c.  ^nd  if  hi  afptaf^  and  JhaH  ni,t  Jhixp  fufficient  C4^ft  t^ 
hefl  the  fiuai  Judgmtnt^  then  a  WrU  of  Enquiry  fljall  be  awarded. 


not 
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EQid  at  the  Time  of  the  Judgments  obtained ,  were 
fuft  and  true  Debts,  and  that  the  Judgments  were 
in  Force,  and  not  fatisfied,  and  that  he  had  noC, 
tUTets  nhfa  thofe  Judgments,    The  Plaintiff  re-  < 

ply'd.  That  the  Judgments  were  obtained  by 
Fraud ;  and  traversed)  that  they  were  obtain'd  for 
[ufl:  and  true  Debts,  and  upon  a  fpecial  Demurrer 
:o  this  Replication^  it  was  obje^led,  that.it  was 
louble  5  for  the  Plaintifi  having  avoided  the  Judg« 
nents,  by  pleading  that  they  were  had  by  FraUd^ 
>oght  to  nave  rely  d  on  that,  and  then  usejudg* 
meoragainft  the  Defendant  would  have  been  le 
Bom'i  inteftati  •,  but  he  hath  perplexed  the  Matter 
with  a  Traverfe,  that  they  were  obtained  for  jufl 
md  ttnt Debts,  and  fo is  Beauin(M\m Latch.  1 1 1«^ 
fent  adjudged,  That  the  Plaintiff  fliall  liave  Liv^ 
^rty  to  traverfe  the  (pedal  Matter^  or  toyely  on  ' 

the  Fraud.  ^ 

Judgment  was  had  by  W.R.  againft  an  Exe-.  Berwick 
Aitor,  afterwards  W.  R.  died,   and  his  Executor  'wr/«» 
brought  an  Adion  of  Debt  upon  that  Judgment,  fg^j^^ 
rmge^ng  z  Devjjiavit  made  m  the  Life- time  of       ^*^*^ 
9\IL  his  Teftator,  and  the  Plaintiff  had  Judg- 
ment in  C.  B.  upon  Default,  and  on  a  Writ  of 
Error  brought  in  B.  R.  it  was  objedled,  that  the 
Plaintiff  in  this  Aftion  of  Debt,  was  not  privy  to 
ihe  Judgment  had  by  his  Teftator  againft  the 
Executor  ^   and    therefore   he   ought    to    have 
brought  a  Scire  Facias,  and  have  fUggefted  a  Ve^ 
veflimt  according  to   Wbeatly  and  Lanes  Cafe,  i  sand.^ 
(Note,  There  the  Adion  was  brought  by  the  Par*  ai^. 
ty  to  the  Judgment.)  But  adjudged,  that  the  Exe- 
cutor of  him  to  whom  the  Wrong  was  done,  may 
bring  an  Adlion  of  Debt,  but  not  againft  the  Exe* 
tutor  of  him  who  did  the  Wrong.    Now  in  the 
principal  Cafe,  the  Wrong  being  done  to  the.  Pro- 
perty of  the  Plaintiff  s  Teftator,  by  Confequence 
is  veiled  in  the  PlgintiiF  to  have  a  Recompence 

.  ^  for 
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fat  that  Wrong,  «  Eiecatoi  to  him  to  whom  it 
was  done,  and  he  is  withiii  the  Equity  of  the  Sta- 
tute de  hem  affortatis,  &c. 
Brttton  Scire  Facias  againft  the  Defendant  Bothurft^  al 
yiffif  Adminiftrator  ^  Mary  SacKUy  a^nft  whom  the 
Bathurft,  Plaintiff  had  obtain  d  a  fuigwent  of  *  1700  J.  m 
ll^y.x^l^  ^jwifijfriitriV  Mlm  HulbinA  H.  S*  de  hmis  pradiSt 

!LS         ^'  ^-  /  ***^*  ^^'  ^3  ^^  ^^  ^^  propriis  5  and  in 
^^"'       this  Scire  Facias  the  Plaintiff  did  fuggeft^  that 
ifebrjf  the  Adinim^ralri^  had  Gobds  fufiiciedt  of 
her  Htti^and  KS.  but  had  vdft^  tbem.    The  De- 
fendant Bathurfi  pleaded,  that  Maty  the  Ahor 
mflratrix  had  rally  adminiftet'd  the  Gocidd  of  het 
Hu(band  H&  andtiaversd  theWafte,  &c.    Tfac 
Plaint^  iii  his  Hepixcatiaii  maintains  the  Itafi^ 
upon   which  they  were  at  Ifliie,  and  the  Jmy 
fennd  qwoai  9141-  ficybad  wafted  ^  and   farther^ 
they  find,  that  before  her  Marriage,  vi%.  t  Mtfi 
H.  5»  her  Hufbahdy  cc^enantal  with  dne  iVSsMii^W 
toleaye  her  loco  I  at  his  Death,  and  gaVe  Bodd 
of  sooo  h  conditien'd  to  ^ay  the  fttMe  i  ihit  the 
-    Htrfband  afterwards  died  indebted  t6  the  Plakittf 
in  1700  L  and  that  Adminiftration  of  his  G60A 
was  granted  to  her,  who  23  OSeber,  &€4  was  fbci 
l)y  tiK  Plaintiff,  and  he  got  Jadginent  againft  bar. 
That  this  ipoa  2.  not  being  paid^  the  laid  thf* 
wood  on  the  fame  29d  of  OSoheri  brought  tA 
A&roTi  of  Debt  againft  her  upon  the  faid  Bond 
as  Adoiiniftratrix  to  her  Htrfband,  and  ^tmud 
Jtdgfnent  againft  her  for  2000 1.  de  Botiis  ef  bff 
Hiifbandj  fi  tant.  i!fc.  and  that  fhe,  by  the  Coik 
lent  of  Norwood,  had  1000  2.  left  in  hef  Handl 
of  the  Goods  of  her  Hu^and  to  fatisfy  the  &A 
1000  {.  iSfc.  Adjudged,  That  the  Defendant  i^ 
Hmrfl^  Adminiftrator  of  the  faid  MatySacbHi^  fhall 
be  charged   with   her  Goods,  to  the  Yaloe  df 
1000  2.  ib  left  in  her  Hands  for  her  own  Vfei 
kcaufe  ihe,  by  conftffing  this  Judgment o£  t^obi 

to 


16  the  Plaintiff,  hftth  iniide  hetftW  liaMe^  for 
fhe  might  hate  pleaded  the  Bond  of  2000  /.  ift 
Bat  to  the  Debt  of  1 700  h  which  was  due  tb  the 
FlaintifF  by  Cbntradt  only,  which  (he  having 
omitted  to  do,  fhe  ftiall  bp  charged  therewith  as 
i[  her  proper.  Debt,  notwithftai^ing  the  othelf 
Judgment  recovered  againft  her  by  NorH^ood. 

As  to  the  ConcMon  of  the  Writ  of  &:i)Fac\ 
Ifhe  Piaintillf,  as  Adminiilrator,  got  Judgment  on 
a  Scf  Fac\  and  it  was  moved  in  Arreft  of  Judg- 
ment)  that  he  had  not  concluded  with  a  profnt 
tic  in  curia  Ikeras  te/famentarias  ^  but  adjudeed. 
That  'tis  not  the  Courfe  to  let  it  forth  in  wch 
Writs  which  are  founded  on  Records* 

But  finceit  hath  been  ruled,  that  the  Plain-  Bofwoitk 
tiff  muft  conclude  the  Writ  with  a  ^ofert  bic  in  J^,^ 
Curia,  &c.  iShSe^ 

Sometimes  the  Return  of  a  Scf  Fac  is  wrong,  „ 
as  where  it  was  brought  againft  an  Executor  ytrfm 
with  a  Ft  Fa€\  to  levy  the  Debt  and  Damages  ■ 

de  Bonis  T^atoris  tanfum^  &c.  and  if  not,  then  ^^^-7^ 
the  Damages  de  Bonis  Profrtis,  the  Sheriff  returned 
fmUa  Bona  as  to  the  Executor,  but  that  he  had  le^ 
^ied  the  Damages  on  the  Teftator's  Goods  \  up* 
cm  which  another  Ff  Fac  was  brought,  fuggefting 
a  Devajfavit'j  and' the  Sheriff  returned,  that  the 
Executor  had  wafted  the  Teftator's  Goods,  which 
was  traverfed  and  tried,  and  a  Verdift  for  the 
f^laintiff,  but  the  Judgment  was  ftaid  y  ior  the  Re^ 
turn  of  the  firft  w  rit  was  naught,  becaufe  the  Tc-' 
ftator's  Goods  ought  to  be  charged  with  the  Deht^ 
and  not  with  the  Damages,  if  there  is  not  fufH^ 
^ient  to  anfwer  both  *,  and  the  Damages  are  to  be 
levied  on  the  Goods  of  the  Executor,  For  delaying 
the  Payment  of  the  Money :  And  tho'  'tis  an  Ad- 
vantage to  the  Defendant  to  have  the  Damages 
levied  on  the  Goods  of  the  Teftator  j  yet  fince 
aU  th^  l^poceedkip  on  the  Record  and  Writ,  ate 

grounded 
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<  grounded  on  the  Return  of  the  firft  Wcit^  vrbaA 
IS  naught,  all  the  reft  is  (6  likewife. 
4  &/  By  a  late  Sutute  'tis  ena^ed.  That  a  Judgment 

^ J!»  "^  dcggetted  (as  required  by  that  Aft)  Jball  not  if* 
7  &  8  .  /^S  awjf  Pwcbafer  or  Mortgagee^  or  have  aurf  Pref^ 
wurit  rence  agcnnS  the  Heir^  Executory  or  Aimimftrator^  h 
«?•  ^^  the  AdmniftratioH  of  their  Ancejlors,  Tejatars^  or  Ith 
tefiatet  Bfiates. 

cooicir«r.  "^^^  ^^  ^^  *^®  ^^  ^^'^  ^  *  Plaintiff  obtain 
/SwCook,  Judgment  in  £je£tment,  and  the  Defendant  iky  be 
3Lev.i20'  may  have  a  &t'  Fac  againft  his  Executcnrs,  and 
*iS*^*    againft  a  Stranger  who  had  enter'd. 

Kindred  in  the  right  Line  descending. 

THIS  is  a  Word  which  comprehends  all  thoie 
who  are  of  Kin  to  the  Deceafed,   and  'tis  a 
.   Word  of  larger  extent  than  Ag^ati,  for  that  com* 
prehends  the  Kindred  only  of  the  Male-Line 
defcending,  as  Cognati  doth  of  the  Female- line 
defcending. 

Mr.  Selden^  in  his  Treatife  de  Snccepontbus  apd 
Heh-^Aos^  tells  us,  That  amongil  thofe  People  the 
Vefcent  was  to  all  the  Som^  but  that  the  Hieji 
had  a  double  Portion,  vit,  if  there  were  three  SonSi 
the  eldeft  had  two  Fourths,  and  the  other  two  had 
each  of  them  a  fourth  Part. 

That  the  Daughters  never  fucceeded,  if  there 
were  any  Sons  or  Defcendents  firom  them  ^  but  if 
the  Son  died  in  the  Life-time  of  his  Father,  lea- 
ving IfTue  a  Daughter  and  no  Son^  that  Daughter 
fucceeded  in  his  Part. 

That  if  there  was  no  Son,  but'  only  Daughters^  in 
^     fuch  Cafe  they  fucceeded  equally  Share  and  Share 
alike. 

Amongft  the  Romans,  after  various  Alterations, 
at  laft  it  became  a  Law,  That  the  defcending  Line 
took  Place  in  Infinitum,  but  the  Defcent  was  equally 

to 
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to  all  the  Children,  both  Sons  and  Daughters, 
without  any  Preference  of  the  Males  ^^  and  if  a 
Child  died  in  the  Life- time  of  his  Father,  leaving 
llTue  a  Son  and  Daughter,  the  Share  which  that 
Child  fhould  have  if  it  had  been  living,  was  e- 
qually  divided  between  his  Son  and  Daughter 

The  remote  Defcendants  fucceeded  per  Stirpesj 
and  notp^r  Capita  j  that  is,  they  had  that  Share 
amongft  them,  wHich  their  refpedtive  Parents 
would  have  if  they  had  been  living. 

In  our  Law,  when  our  BritiJI)  Anceftors  were 
poflefs'd  of  this  Land,  their  eldeit  Sons  inherited 
their  Feuds  and  Bar  o^des^  hut  conformable  to  the 
Rotnan  Law,  the  ordinary  Freeholds  delcended  to 
all  the  Sons  equally.^  and  fo  it  did  in  Jf^ales^ 
where  the  Britains  were  driven,  which  being  con- 
quered by  Ed.  I.  Jnno  ii.  of  his  Reign,  in  the 
next  Tear  Statutum  If  alii  a  was  made,  by -which 
this  Cuflom  was  confirmed,  but  the  Uiage  for 
Baftards  to  inherit  ("as  they  did  before,)  was  abro- 
gated. 

Amongft  our  Saxon  and  Dj;?f^  Anceftors,,  the 
infe  had  a  Share  of  the  Land  for  her  Dower,  and 
ftie  was  to  have  a  Part  likewife  of  the  Goods,  but 
the  Children  all  fucceeded,  as  well  to  the  Feuds 
as  to  the  Lands,  without  any  Preference  of  the 
Males  I  and  fo  it  continued  to  the  Time  of  the 
Normans,  as  appears  by  the  Laws  made  not  long 
before  by  Edward  the  ConfefTor,  confirmed  by 
WiUiam.thc  Conqueror,  and  rpcited  hy  Mr.  Seldon 
in  his  Notes  upon  Eadmerus^  viz.  Si  quis  Intejldtn^  Lege  35 
obierit^  liber  i  ejus  Hat  edit  at  em  equaliter  dividant  Tir.de 

But  that  Prince  found  it.  inconrvenient  to  have  Ju^^b*^,^^ 
Eftates  divided  into  fo  many  Parts,  becaiife  it  foL  18^.  ' 
made  younger  Sons  live  upon  little  Parcels  of 
Land,  who  might  otherwife  have  been  brought 
up  in  Trades,  or  might  have  applied  themfelves 
to  Ibme  Military  or  Ecclefiaftical. Employments, 

Dd  and 
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ioit  Jb  become  ftrviceablc  to  the  Publick,  by  e* 
liching  tbemfeves  and  ihe  Kingdom  ^  and  he 
having  got  the  Crown- Lands,  and  likewife  the 
Eftates  of  feveral  Perfons  who  oppofed  him  bf 
'joining  with  Harold^  gave  great  Part  thereof  ta 
the  Narmamj  and  to  his  particular  Friends  aoi 
Favourites,  referving  certain  Honourary  Tenures, 
either  by  Baronage,  Knight-Ser'Bice^  or  Grand  Set- 
}eantY%  for  the  Defence  of  the  Kingdom,  ani 
thofe  Tenures  with  the  Lands  defcended  to  the 
AdeR  Son^  except  in  Kent,  where,  tho'  the  Tenuw 
deicended  to  the  eldeft  Son,  yet  the  Lands  wcrf 
to  all  the  Sons  equally,  which  is  called  GaveQadi 
hnd  if  fuch  Lands  efeheated  or  came  to  the  Crown 
by  Attainder,  and  were  re-granted  to  be  hdd 
by  thefe  Tenures,  yet  the  cuftomary  Defcent 
was  not  altered,  for  that  was  fo  fixed  to  tbi 
Lard,  that  it  could  not  be  changed  but  by  tlie 
JLegiJlature. 

So  that  tho'  1  do  not  find  there  was  any 
pofitive  Law  totter  the  Cowfe  of  Defcents,  from 
all  the  Sons  to  the  EUefl^  yet  by  Degrees  it  ob- 
tained here,  and  in  all  Probability  it  was  intio- 
duced  by  the  Ufage  of  Defcents  or  thoft  Honon- 
irary  Tenures,  except  in  Kent^  and  feme  odier 
Places,  for  about  60  Years  afterwards,  viz.  in  the 
Keign  of  H.  7.  the  Law  was,  That  Lands  whidi 
were  held  in  Knights  Service  defcended  to  the  eUtji 
Son  J  and  if  there  was  no  Son,  then  to  the  Da^h- 
rers  e^ttyy  znd  ii  neither  Sons  nor  Daoghteis, 
then  to  the  eldeft  Brother,  and  fo  on  hi  the  col- 
lateral Line. 

And  as  to  Ooods^  one  Third  Part  was  to  the 
If^ife,  another  Third  Part  for  the  Children^  and  the 
other  to  the  Difpofal  of  the  Father  5  but  if  noWfc 
then  one  Moiety  to  the  Children,  and  the  othcf 
Moiety  to  the  Difpofal  of  the  Father. 

Til 
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'Tis  true,  liands  which  were  held  in  Socage 
defcended  to  all  the  Sons  equally,  only  the  Eldeft 
was  to  have  the  ManfioB-Houfe^  but  in  ibxne  Pla- 
ces the  Youngeft  fucceeded,  this  was  by  a  particu- 
lar  Cuftom  \  for  as  to  Lands  held  in  Knight's- Servke 
as  afpreiaid,  the  eldeft  Son  fucgeeded  where  no 
Cuftom  interpofed. 

*  But  afterwards,  in  the  Courfe  of  about  feventy 
Years,  viz.  in  the  Reign  of  Ed.  i.  the  Law  be* 
came  fettled,  viz.  that  the  eldejf  Son  Ihould  fucceed 
%6  well  to  Lands  Which  were  held  in  Socc^e,  as  in 
KjightsrServhie  \  and  if  the  eldeft  Son  died  in  the 
l^ife^timeof  his  Father,  leaving  IlTue  ^Son^  or  a 
JDaughUr  and  no  Son,  they  fucceeded,  and  not  the 
Uncle.  .  ^ 

I  admit  this  was  a  Doubt  in  Qlanvilh  Time,  Lib.  7* 
-V/ho  wrote  in  the  Reign  of  H.  2.  many  Years  be-  ^*P*  3* 
fore  %  but  now  it  was  no  longer  a  Queftion,  and 
fo  it  hath  continued  ever  fince. 

Having  given  this  Ihort  Account  of  Defcent 
of  Lands  amongft  us,  I  ftiall  now  proceed  to  ftiew 
the  fevefal  Degrees  of  Kindred  in  our  Law,  and 
wherein  the  Civil  Law  agrees  with  ours.  > 

There  are  three  Degrees  of  Kindred  in  our 
Law. 

(1.)  In  the  tight  Line  defcendingy  4u  from  Father 

to  Son. 
(IL)  In  tie  right  Line  afcending^  as  from  Father 

to  Grandfather,  &c. 
(IIL)  In  the  Collateral  Line^  as  to  Uncles,  Aunts^ 

QreatUncles^  &c. 

And  as  to  this  Purpofe  'tis  always  held,  that 
the  moft  remote  .of  Kindred  in  the  J^le  Line 
defending,  Ihall  be  preferred  before  the  neareft  c^ 
Kin  in  fhe  FemaU-Line  y  but  in  the  Collateral  Lin$ 
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the  ntareft  of  Kiii  tslkes  Plate  as  to  the  Qoais  of 

the  Inteitate. 

Gianviii,  But  as  to  his  Lalids^  the  Inheritance  always 
Lib.  7'  defcends  in  the  right  Line,  or  if  there  are  no  Kin- 
cap.  I.      ^j.^^  i^  tha^  Ljj^^^  ^heu  in  the  collateral  Line, 

but  never  afcertds  in  the  right  Line  upwards,  tW 
it  may  afcend  in  the  collateral  Line. 

Now  in  the  right  Line  defcending  th^re  li  a 
Difference  between  a  Purcbafe  and  a  Defcent  5  as 
for  Inftance^  If  a  Son  purchafes  Lands,  and  dies 
without  IfTue,  it  ihall  defcend  to  the  Heirs  of  the 
Part  of  hij  Father  •,  and  if  there  are  none,  then  tt 
the  Heirs  of  the  Part  of  his  Mother,  for  he  had 
both  Bloods  in  him,  and  the  Cofifangmnei  of  the 
Mother  are  Conjaitguhiei  cognati  of  the  Son* 

But  if  his  Father  had  purchafed  Lands,  and  it 
had  defcended  to  the  Son,  and  then  he  had  died 
without  Iflue,  and  without  Heirs  of  the  Part  of 
the  Father,  it  fliould  never  defeend  to  the  Heffs 
6f  the  Part  of  the  Mother,  but  rather  Efcheat,  be- 
caufe  tho'  the  Cofifangmnei  of  the  Mother  are  Gm- 
favgiunei  cognati  ot  her  Son,  yet  they  are  not  & 
to  the  Father,  who  was  the  Pnrchafer. 

(I J  The  right  Lim  defceniivg  is  tbus^  viz.  fim 
the  Father^ 

(i.)  To  5ow,  or  to  the  Daughter  if  no  Son,,  and 
to  their  Children. 

(2.)  If  none  of  them,  then  to  NepbeHf  or 
Neice.  &e. 

(?.)  If  none  of  them ,  then  to  tbeir  Sons  or 
Daughters, 

(4.).  For  w.ant  of  them,  to  Qrandfon  or  Qrad- 
daughter  of  the  "Nephew  or  Neice. 
.     (5.)  And  if  none  of  them,  then  to  the  tared- 
Grandfon  of  the  Nephew  and  Neice^  &  fc  in  ft- 
jimtum. 
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But  in  this  Line  the  Children  always  fucceed 
in  the  firft  Place,  eiclufive  to  the  Qranichiliren^ 
if  their  Parents  are  living  \  but  if  they  are  dead, 
then  the  Grandchildren  have  a  Share  of  the 
Goods  with  the  living  Uncle,  Jurereprejentatioms^ 
i>ut  not  per  Capita  5  and  the  Reafon  is,  becauft 
they  are  not  entitled  in  their  own  Right,  but  in 
the  Right  ot  their  Aiiceftor  ^  therefore  they  are 
to  {hare  fer  Stirpes^  as  proceeding  from  one  cgm- 
pjonRoot.  ■ 

As  for  Inftance,  if  the  Father  die  Inteftate 
leaving  a  Son,  and  feveral  Qrandchildren  by  ayto- 
tber  Son  who  dy'd  before  •,  in  this  Cafe  his  perfp- 
nal  Eftate  fhali  be  divided  into  two  Parts,  and 
the  Son  Ihall  have  a  Moiety,  and  the  other  Moie- 
ty fhMl  be  diftributed  by  equal  Shares  amongfl: 
all  the  Grandchildren. 

And  this  Right  of  Reprefentation  in  the  right 
'Lifie  defceftdiftg,  reaches  bieyond  the  Great-Grand- 
children ^  but  it  muft  be  underftood  olf"  Children 
and  Oraftdchildren  by  the  fame  ParetitS'^  for  if  a 
Woman  hath  Children  by  two  Hufbands,  they 
Ihall  fcverally  fucceed  to  the  Goods  of  their  re-  v 
fpeftive  Fathers,  but  all  of  them  equally  to  the 
Goods  of  their  Mother  •,  but  if  a  Man  hath  two 
Wives,  and  Children  and  Goods  by  both,  and 
then  dies  fnteftate,  living  his  Wife,  all  the 
Children  I)y  both  Wives  Ihall  equally  fucceed  to 
his  Goods  by  the  Civil  Law. 

(II.)  Kindred  in  the  right  Line  afceyiding. 

This  Line  is  direft,  as  from  the  Son^ 
'     (l.)  To  Father  or  Mother,  if  none^ 

(2  y  To  Grandfather  or  Qrandmother,  if  none, 
^5.)  Xb   Or  eat  Grandfather  or  Great  Grand- mo- 

fher^ 
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(4.)  To  Great -Grandfathers  Fatbei^^    or  Great' 

Grandmothers  Mother^ 
(5 .)  To  Great  Grandfathers  Grandfather^  or  Qre<I^ 

Grandmothers  Grandmother, 
^         (6.)  To  Great-Grandfathers  Great  Grandfather^  or 

Or  eat' Grandmothers  Great-Grandmotper^  &fic 

in  Infinitum,  ibis  Line  is  like^ife  tranjverfai 

Amongft  the  Jews^  if  a  Man  dy'd  without  Ifluc, 
having  a  Father  and  Brothers  furviving,  his  Land 
went  not  to  the  next  Brother,  unlefs  he  many  d 
the  Widow  to  raife  up  Children  to  his  deceased 
.Brother,  but  the  Father  fucceeded. 

And  if  the  Son  dy'd  without  IfTue,  and  Im 
Father,  or  any  one  defcending  from  him  fuivivei, 
it  went  not  to  the  Grandfather ;  but  if  the  Father 
was  dead  without  Iflue,  then  it  went  to  the  Grani- 
father,  but  never  to  the  Mother. 

Amongft  the  Romans,  if  the  Son  dy'd  withont 
Iflue,   leaving  a  Father  and  Mother,    and  no 
/  Brother  or  Sifter,  they  both  fucceeded,    and  if 

only  a  Mother,   and  no  Father,  then  flie  fuc- 
ceeded. 

But  if.  he  left  bot^^  Father  and  Mother^  and 
likewjfe  a  Btother  and  Sifter,  or  more  of  the  whok 
Blood,  they  all  equally  fucceeded  without  any 
Preference  to  the  Males. 

By  the  Civil  Law,  the  Father  and  Mother  ate 
in  the  firft  Degree  of  Kindred  in  the  right  Lim 
afcendirg,  and  (b  it  was  in  our  Law  after  the 
Conqueft  ^  for  if  the  Son  dy'd  without  Iflue,  his 
Father  or  Mother  fucceeded ;  and  if  th^  were 
dead,  then  his  Brother  or  Sifter  ^  and  if  no  fudi, 
then  his  ^uvt  by  the  Father^s  Side,  ^oi:  Mother's 
Side  \  and  fo  to  the  fifth  Generation, 

But  G/wvf/ tells  us.  That  in  Purchalcs  it  was 
ctherwife ;  for  if  a  Son  purchafe  Lands,  and  dies 
without  Iflue,  hisTather  or  Mother  could  not  in- 
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jberit,  tut  his  Brothers  or  Uncles  aod  Aeir  Chit 
dren  \  but  if  the  JJncIe  enter  after  the  Death  of 
the  Nephew,  and  die  without  liTue,  in  fuch  Ca(e 
ithe  Father  Ihall  inherit; 

£y  which  it  appears,  That  the  Fad)tr  cannot 
fucceed  the  Son  immediately^  though  he  i$  the  next 
pi  Kin,  for  fo  he  is  moft  certainly  i  and  therefore 
oi\e  would  wonder  that  it  (hould  ever  be  a  Quefti- 
on,  Whether  the  M^er  was  of  Kin  to  her  Child? 
And  it  feems  to  be  a  great:er  Wond^,  that  it  *"^^  • 
(hould  be  adjudged  (he  was  not,  as  it  w^  in  the 
famous  Cafe  of  Charley  Duke  of  Si^oVkj  Amo  ^ 
Ed.  6.  vi%.  he  had  a  Daughter  by  the  Queen 
Dowager  of  France^  and  a  Son  by  his  fecond 
SVife,  who  was  the  Lord  WHlmigbbgs  Da^ughter, 
and  he  devifed  his  Goods  to  his  Son,  and  dy'd  \ 
and  then  the  Son  dy'd  Inteftate  without  Wife  or 
Child,  and  his  Mother  adminifter  d  to  him,  whicj^ 
Adminiilration  was  repealed  in  Favour  to  the 
Sifter  of  the  half  Blood,  who  was  then  marry'd 
to  the  Marquefs  of  Dorjk  ^  and  it  was  adjudged!, 
that  the  Motber  was  not  of  Kin  to  her  Son  for 
thefe  Reafons, 

(i )  For  that  as  f^ands^fo  likemife  Qoois  cannot 
Uneally  afcend ;  therefore  the  Son  is  not  of  Kin  to 
his  Mother. 

But  this  is  a  Confequence  which  cannot  he  de- 
duced from  the  Premiiles ;  for  if  a  Mother  is  not 
^f  Kin  to  her  Son,  becaufe  (he  cannot  inherit  his 
Lands,  then  the  Son  is  no  Kin  to  his  Mother^ 
when  he  is  barred  to  fucceed  in  her  Inlieritanc^ 
which  no  Body  will  affirm. 

(2.)  Another  Reafon  was,  Tb<n  tbovgb  CbiUren 
are  of  the  Bipod  of  their  Parents,  ye(  Parents  are  net 
of  tie  Blood  of  their  Children  \  therefore  the  Mother 
is  not  of  Kin  to  her  Son. 

If  this  is  true,  then  one  Brother  cannot  be  of 
Kin  to  another  \  for  though  they  are  of  the  Blood 
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of  their  Parents,  they  are  not  of  the  Blood  of 
each  other. 

(9.)  The  third  Reafon  was,  That  Father^  Motber^ 
and  Son^  though  they  are  three  diJlinS  Perfom,  jet 
they  are  but  one  FleJB,  and  corfequently  there  is  w 
Degree  of  Kindred  between  them. 

This  is  a  Sophiftical  Reafon,  which  deftroys  all 
Manner  of  Kindred  between  Parents  and  Chil- 
dren i,  for  if  a  Son  is  not  of  Kin  to  his  Father, 
becaufe  they  are  both  one  Flelh,  for  the  fame 
Reafon  a  Father  is  no  Kin  to  his  Son. 
.  Yet  a  Judgment  founded  on  no  better  Reafons 
prevailed  for  fome  Time,  and  many  Adminiftra- 
tions  were  accordingly  granted  from  the  Mother, 
to  the  Brothers  or  Sifters  as  next  of  Kin,  though 
'tis  the  ciprefs  Text  of  Lfttfetoji,  that  the  Father 
and  Mother  are  nearer  of  Kin  to  the  Child  than 
the  Uncle '^  and  accordingly  the  Law  now  is,  that 
the  Mother  is  next  of  Kin  to  her  Son,  and  ftie 
hath  the  Right  of  Adminiftration  exclufiveof  all 
others. 

But  if  there  are  feveral  Parents  of  a  diftind 
Line,  and  who  are  equal  in  Degree,  But  not  in 
Number,  they  Ihall  fucceed  according  to  the 
Stocks,  and  not  per  Capita-^  as  for  Inftance,  if 
the  next  of  Kin  is  a  Granijather  by  the  Father's 
Side,  and  Grandfather  and  Grandmother  by  the 
Mother^ 5  Side,  the  Grandfather  by  the  Father's 
Side  (hall  have  one  Moiety^  and  the  Grandfather 
and  Grandmother  by  the  Mother's  Side  the  other 
Moiety. 

So  if  there  is  2i  Brother  of  the  vA^ole  Blood  liv- 
ing, and  feveral  Sons  of  another  Brother  of  the 
.  wnole  Blood,  and  their  Father  dead,  in  fiich  Cafe 
the  living  Brother  fhall  have  one  Moiety,  and 
the  other  Moiety  fhall  be  equally  divided  amongft 
'  the  Sons  of  the  dead  Biother,  for  they  ftiall 
have  no  more. than  the  Share  which  their  Fa- 
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ther  fhould  have  if  he  had  been  living  \  but  the 
Grandfather  of  a  Brother  deceased,  ihall  not 
be  admitted  to  have  any  Share  with  the  living 
Brother. 

There  were  three  Brothers,  the  middle  Brother 
purchafed  Lands,  and  devifed  them  to  his  Son  in 
Tail  ^  and  if  he  fhould  die  without  IflTue,  that  it 
Jhould  repiain  to  the  next  of  Kin  of  the  Lineage 
of  the  Teftator^  the  elder  Brother  dy'd,  leaving 
Iffiie  a  Son^  and  the  Teftator  dy'd,  and  then  his 
Son  dy'd  without  Iffue^  adjudgd,  That  the  Son 
of  elder  Brother  fhall  have  the  Land,  for  he  is 
the  next  of  the  Lineage,  (f.  e)  in  the  lineal  De- 
(bent.  19  fl/i.  Dyer  353. 

(HI.)  The  Collateral  Line  is  of  two  Sorts. 

(i.)  The  one  def vending  by  the  Brother  andbisCbH* 

dren  downwards. 
(2.)  The  other  afcending  by  the  Uncle  upwards. 

Araongfl:  the  yews^  if  the  Son  dy'd  without 
Iflue  after  his  Father,  leaving  Brothers,  they  fuc- 
ceeded  equally  as  Heirs,  to  the  Father,  and  if  no 
Brothers,  then  his  Siflers  fucceeded. 

Amongft  the  Romans^  if  the  Son  dy'd  without 
Ifliie,  or  any  defcending  from  them,  and  without 
Father  or  Mother,  then  the  Brothers  and  Sifters 
of  the  whole  Blood  fucceeded  equally,  and  the 
immediate  Children  from  themp^r  Stirpes^  with- 
odt  any  Preference  of  the  Male. 

But  if  there  was  no  Brother  or  Sifter  of  the 
whole  Bloody  nor  any  defcending  from  them  ^  in 
fuch  Cafe  the  Brothers  and  Sifters  of  the  half 
Blood  fucceeded,  and  their  Children,  not  per  Capita^ 
but  per  Stirpes \  and  if  there  were  none  of  them, 
then  it  went  to  the  next  of  Kin  ;  and  fb  it  is  in 
our  Law,  only  with  this  Difference,  that  the 
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Lands  (hall  not  defcend  equally,  bat  thoie  {hali 
go  to  the  eldeft  \  and  if  there  are  no  Children, 
nor  any  de(bending  from  them,  it  (hall  not  go  to 
the  Father  or  Mother,  but  to  the  Father's  Bro- 
ther or  Grandfather's  Brother. 

And  in  this  Line  'tis  a  Handing  Rule,  that 
they  who  are  of  the  whole  Blood  are  firft  to  be 
admitted. 

As  for  Inftance,  Andrew  had  liTue  Benjanan  and 
Cbfiftian  by  one  Venter,  and  Dcmiel  by  a  fecond 
Vent«,  and  dy^d,  Benjamin  fucceeded  his  Father, 
and  dyM  without  Iflue;  in  this  Cafe  Cbrifim, 
the  Sifter  of  Benjamin  by  the  whole  Blood,  and 
not  Daniel  the  Brother  by  the  half  Blood,  (haU 
fucceed. 

So  where  Edward  had  a  Brother  Francis  of  the 
whole  Blood,  and  a  Son  George  by  one  Venter, 
and  Henry  by  another,  George  fucceeded  his  Fa- 
ther, and  dy'd  without  Ilfue  ^  in  iiich  Cafe,  Fran' 
cis  the  Uncle  fliall  fucceed  George^  becaufe  he  is 
of  the  whole  Blood,  and  Henry  is  only  by  the  half 
Blood. 

But  if  Francis  the  Uncle  die  without  IlTuc, 
♦hen  Henry  (hall  fucceed,  becaufe  he  is  of  fin 
both  Ways,  as  well  to  his  Father  as  to  Jiis 
Uncle. 

This  Rule  extends  no  farther  than  Brothers 
Children  5  for  beyond  them  the  nearnefs  of  Degru^ 
«nd  not  whether  they  are  of  the  whole  or  hatf 
Blood,  is  to  be  confider'd :  As  for  Inftance,  there 
were  two  Brothers  of  the  whole  Blood,  and  one 
of  the  half  Blood  -,  then  the  two  Brothers  of  the 
whole  Blood  dy'd,  leaving  each  of  them  a  Son, 
then  one  of  the  Sons  dy'd  §  in  this  Gale,  the  fur- 
viving  Uncle  of  the  half  Blood,  fliall  l>e  admit- 
ted before  the  other  Son  of  the  Brother  of  the 
whole  Blood. 

So 
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So  if  a  Nephw  hath  twp  Uncles  who  arc  Bro* 
thers,  one  of  them  hath  Iflue  W^illiam,  who  hatFi 
lilue  Robert,  then  William  dies,  and  afterwards 
the  Nephew  dy'd  \  in  this  Cafe  the  (iirviving 
Uncle  mall  be  admitted  before  Robert  the  Grand- 
fon  of  the  dead  Uncle,  tho'  that  Uncle  was  of 
the  whole  Blood  to  the  Father  of  the  Nephew 
deceased. 

A  Brother's  Son  of  the  whole  Bloody  (hall  ex- 
exclude  a  Brother  of  the  half  Blood  ^^  but  the  Chil- 
dren of  Brothers  and  Sifters  of  the  half  Blood, 
fhall  exclude  all  other  collateral  Afcendants,  as 
Uncles,  Aunts,  &c.  and  all  remoter  Kindred  of 
the  whole  Blood  in  the  collateral  Line. 

But  then  the  Brothers  of  the  half  Blood,  and 
their  Children,  focceed  equally  per  Stirpes^  and 
not  per  Capita^  according  to  the  diftinft  Number 
of  their  feveral  Perfons. 

A  Man  had  Iflue  Thomas  by  one  Wife,  and 
William  by  another,  and  dy'd,  his  Widow  marry'd 
again,  and  had  Iflue  Francis  by  her  fecond  Huf* 
band  ^  then  William  dy'd  without  Ifliie,  leaving 
Thomas  his  half  Brother  by  the  Father's  Side, 
and  Francis  his  half  Brother  by  the  Mother's 
Side,  both  thofe  Brothers  Ihall  equally  fucceed 
to  William,  being  equal  in  Degree,  and  equal 
in  Blood  to  him  ^  but  'tis  otherwife  in  the  Civil 
Law. 

And  in  this  Line  there  is  likewife  a  Difference 
between  a  Purcbafe  and  Defcent\  for  if  a  Man 
purchafeth  Lands  and  dieth,  it  (hall  never  defcend 
to  the  half  Blood  $  but  in  Cafe  of  a  Defcent 
from  a  common  Anceftor,  'tis  otherwife  5  as 
where  Anthony  had  Iflue  BenediS  and  Charity  by- 
one  Venter,  and  David  by  another  Venter  •,  if 
BenediS  purchafeth  Lands,  and  dieth  without 
Iflue,  it  mall  defcend  to  Charity^  and  not  to  David : 
So  if  Lands  defcend  from  Anthony  to  BenediS^ 

and 
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and  he  bad  entcr'd,  and  then  dy'd  without  Iffuc, 
It  ftiall  likewife  go  to  Charity  \  but  if  Ben^diS  had 
Cirviv'd  his  Fatncr,  and  afterwards  dy'd  before 
Entry,  in  fuch  Cafe  jp^vid  (hould  inherit,  and 
not  his  Sifter  C&«rrtjr,  becaufe  he  is  Heir  to  his 
Father,  who  was  laft  aftually  feisU 
Laiii  devijei  far  Payment  of  Ddfti  155. 

Lands  devijedy    lying   in  two  ViUs  or 

Counties. 

See  Dyer  246,  Carnp  verfus  Marjh. 

The  Cafes  relating  to  this  Matter,  are  as  fottop : 

Woodtn  T  ANDS  caU'd  /ifoj[/ItfwJ' extended  to  two 
•>fr/ifi  \^  Vills,  vi%.  to  Cleyton  and  Cockfeild  in  Sufftj;, 
JJJ^Il^  and  the  Teftator  deyifed  all  his  Lands  in  CockJeiU 
^74.  3  *°  ^^'  youngeft  Son  and  his  Heirs,  and  if  h{ 
Leon.  77.  dy'd  without  Iffue,  then  jiis  three  Daughten 
aCro,  21.  fhould  have  Hayjland  ^  he  dy  d  without  Iflue  -,  ad- 

'il^4  ./.e  ?il^8?'  H  '^'  three  Daughters  (hall  not  have  d 
lifam  ^  Hayjland,  but  only  fo  much  thereot^  as  was  m 
Tute(ham  Cockfeill,  becaufe  no  xnpre  was  deviled  to  the 
>«/«'       yomtgefl  Son.  . 

It^ny  Sir      +  The  Maunor  of  Chejham  was  Part  of  Chefim, 

Anthony,  and  Part  in  Hertford,  and  the  Teftator   having 

aLeon.i9oother  Land  ia  Hertford,  devifed  his  Mannor  of 

thejham  to  his  eldeft  Son  in  Tail,  and  his  Lands  in 

Hertford  to  his  youngeft  Son  \  adjudged.  That  he 

-lliall  have  that  Part  of  the  Mannor  of  Chefian 

which  lies  in  Hertford. 

Dyer  a6i.      The  Teftator  had  Lands  in  a  Vill,  and  in  tvo 

Hamlets  in  the  fame  Vill^  and  devifed  all  his 

Lands  in  the  TIU,  and  in  one  of  the  Hamlets, 

naming  it,  and  dy'd  •,  adjudg'd.  That  the  Lands 

in  the  pther  Hmlet,  though  they  were  iq  the  Fzfl, 

-    di4 
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did  not  fkfV,  becaufe  they  were  not  exprefsU; 
but  one  of  the  Judges  was  of  a  contrary  Opinion^ 
becaofe  the  principal  Word  ViU  Comprehended 
both  the  Hamlets  \  this  is  true,  and  probably  the 
Lands  in  both  might  have  pafs'd,  if  the  Teftator 
had  not  eiprefly  nam'd  one. 

A  Man  had  a  Motet j  of  Certain  Lands  in  Jl^,  Mimi 
and  another  Moiety  o{  Lands  in  Ejfex,  and  deviled  JT^**, 
mil  bis  Moieties^  and  other  his  Lands  in  Kenty  &€.  la^, 
adjudg'd.  That  by  this  Devife  both  his  Moietios         ^'^ 
pafsU 

Lands  pafs  by  the  Word  Revts,  and  by  the  ^ 
Word  Livelihood,  and  by  the  Word  Mort^ageu        ^^^^ 

Leafes.    See  Term  for  Tears.  ao^i  104* 

Owen  jQ^ 

Legacy.  ^^pp» 

Attpcy  IS  a  particubr  Thing  given  by  tfee  T«-  CrcCuw 
ftator,  in  and  by  his  laft  Will  to  be  paid  or  37« 
performed  by  his   Executor,  and  the  Perfbn  to 
whom  'tis  given,  iscaU'da  Legatee.  -    -. 


»."N         •       * 


Ufiier  this  Title  I  Jhall  mention^ 

ft 

(A.)  IVhat  jhall  he  a  good  Legacy^  and  who  JhaU 

be  a  good  Legatee  to  take  by  the  Will 
(B.)  In  what  Court  ^tis  to  be  recover  d. 
(C.)  Securities  relating  to  Legacies. 
(D.)  Where  a  Legacy  Jhall  furvive,  and  where  not    .  ^ 
(E.)  Other  Cafes  concerning  Legacies^  and  Interefi  wnght'f 

thereof  and  refunding.  Ca/ty  Mli^e 

Pearfbn 

(A.)  What  ftiall  be  a  i|  good  Legacy-,  and  as  to  ^'^(gf/'*' 
that  Matter  I  find,  that  the  Teftator  made  his  oodb-ii^. 
Will,  and  afterwards  faid  to  his  Executory  I  will  aCro.  34r. 
that  R.  B.  JI)aU  have  20 1,  more.  It  was  a  Queftion,  ^Bu'^-^oj 
Whether  this  was  a  Legacy  recoverable  or  not.,  i^J^,^^" 
jBecaufe  it  was  bo  mc«re  then  Fidei  Commijfum^  and  carc- 

not  Wright. 
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not  annefd  to  the  Will  by  znyCoikil:  The 

Cafe  is  reported  by  Joftice  Croh^  who  teUs  ni, 

Hiat  the  Teftator  gave  Legacies,  and  afrerwardi 

fiid  to  his  Executor^  I  have  by  my  Will  gmo 

rarticular  Legacies,  J  would  ym  to  encreaft  k  u 

Jvcb  a  Sum  ^  and  he  tells,  this  by  the  Civil  Lsv 

is  caird  Commffum  Pidei^  and  a  good  L^acy,  and 

recoverable  in  the  Spiritual  CoiUt,  which  Got 

may  compel  a  Codicil  made  by  Word,  to  be  added 

to  a  written  Will. 

^^^  The  Teftator  covenanted  with  JT.  R.  to  pay  to 

Zms      ^^^^^^^  Perfbns  each  of  them  lo/.  a-pece  attbe 

Leon!*!!^  Age  of  14  Ttart,  and  gave  Bond  to  a  Friend  fir 

CouiUsi.  Performance  of  Covenants  \  afterwards  he  devifcd 

10 1,  a  piece  to  thofe  three  Perfons  in  PerfonnaDoe 

of  his  Covenant  and  Bond.    It  was  objected,  that 

this  was  not  given  as  a  Legacy,  bat  in  Perftv- 

*  mance  of  his  Covenant,  (fc.    Bat  adjudged;  That 

it  ihall  be  taken  as  a  Legacy,  becaate  the  tbree 

Perfons  were  Strangers  to  the  Covenant. 

untU  ><r«      The  Father  deviied  in  theCe  Words,  mx.  I  gm 

/«f  Dee,  a  200?.  apiece  to  the  two  Children  of  JF.  R,  at  the 

4«y-  Efii  of  fg^  Xgari  after  my  Deceafe  ^  and  afterwards 

thpfe  two  Children  died  within  the  ten  Tears  ^  ad- 

jodg'd  a  lapfed  Legacy  s  for  the  Difference  is 

where  a  Devife  is  to  take  EfeB  at  a  Time  to  cobk, 

and  where  Payment  of  a  Sum  is  to  be  made  at  a  Tim 

to  come  5  (b  wherever  the  Time  is  annexed  to  the 

Legacy  itfelf,  and  not  to  the  Payment  of  it,  if 

the  Legatee  dies  before  that  Time  happens,  ^tis  a 

*^  lapfed  Legacy. 

Then  as  to  a  Legatee  in  fome  Cafes,  'tis  necet 

bent  >fr-  fary  that  he  (hould  be  bom  at  the  Time  of  the 

''^  m"**    tnaking  of  the  Will,  as  a  Devife  of   lOoL  ti 

^"*^'«  the  aUdren  of  KB.  who  had  then  five  litiiift 

and  before  he  dy^d  he  had  two  more  bom^  a^ 

judg'd.  That  they  (hall  have  noSbare  of  the  lool 

becaufe  there  being  Children  living  at  tbe  Tiw 

of 
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of  the  making  the  Will,  it  ihall  not  be  [nrefam^d 
that  he  intended  it  for  the  Benefit  of  any  more,^ 
who  were  not  then  living. 

(B.)  JThert  the  Thing  given  is  Teflamentary^  V«  Sec  Sa!e  •/ 
properly  to  be  recover  d  in  the  Spiritual  Court,  but  ^^^^  ^ 
fome  ^eftians  have  been  made  vbat  is  Tejtamentarj   ***'*^**H 
and  what  not.  - 

As  where  the  +  Teftator  devifed  Leafes  to  hid  +  iBoio. 
cldeft  Son,  except  14c/.  to  be  rais'd  out  of  fuch  »53* 
Leafes  for  Portions  for  his  Daughters,  and  they 
libeird  in^  the  Spiritual  Court  for  the  Moneys 
and  upon  a  Prohibition  the  Queftion  was,  Whe- 
ther this  was  a  Legacy  Teflamevtary,  or  whether  it 
fhould  be  accounted  as  a  Rent  iifuing  out  of  the 
Lands  ?  And  adjudged,  That  it  was  a  Legacy 
Teftatnentary^  and  to  be  recover'd  in  the  Spiritual 
Court. 

So  where  the  Teftator  devifed  a  Legacy  to  be  Love-wr. 
tais'd  out  of  the  Profits  of  bis  Lands,  this  was  held  pYe^en 
a  meer  perfonal  Legacy,  and  to  be  recover'd  like-  2Cro.  %j^ 
wife  in  that  Court.  i  Buifi.  153 

'Tis  true,  the  Common  Law  takes  Notice  of  ^""*' 
a  Legacy,  but  that  is  in  Collateral  Matters,  as    •''*•*'• 
where  a  Promife  is  made  to  pay  Money,  if  the  Nicboifirtt 
Plaintiff  would  forbear  to  fue  for  a  Legacy  ^  this  shw'JJiaiu 
is  a  good  Conlideration  to  ground  an  Adtion  on  BaimTaj. 
the  Cafe,  but  fuch  Aftion  will  not  lie  for  a  Lega-  xSid.  4;;. 
cy  771  Specie-^  if  it  fhould,  then  Actions  would  be 
brought  for  every  Thing  which  might  be  recovered 
in  the  Spiritual  Court. 

But  Juftice  Tmfkn  was  of  Opinion,  That  an 
A6tion  on  the  Cafe  would  lie  for  a  Legacy  devifed 
to  be  paid  out  of  the  Profits  of  the  Land  -,  but  if 
the  Devife  had  been  of  a  Rent  to  be  paid  out  iBktMittf 
of  a  Leafe  for  Tears,  there  the  Suit  mutt  be  in  »^^» 
the  Spiritual  Court,    bccaufe    the    Rent   iff"  d  ^jj' 
out  of  the  Leafe  which  is  Tefbtmentary  ^  for         "^ 
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\]s  a  Chattel,  and  the  Rent  maft  be  of  the  fame 

Ilature. 

Pafchaii        A  Devife  of  a  Legacy  to  be  paid  oKt  of  the  ho^ 

x'm'd  e  f^^  ^^  ^^  Lands ^  and  he  devifed  the  Lands  fer  a 

Bendioi  21  Term  of  Years  to  his  Executors,  to  levy  the  Sam, 

Kew  Ben*  and  pay  it  to  the  Legatee  ^  adjudg'd.  This  is  a 

low  60.     Temporal  Thing,  and  not  Teftamentary,  be- 

cwfe  the  Legacy  is  to  come  out  of  the  Profits  of 

the  Lands. 

iyent.291      So  that  where  a  Thing  is  not  Teftamentarj, 

Richard-    'tis  not  to  be  recoverd  in  the  Spiritual  Court  ^ 

DTfboTow  ^^^  ^^  ^  ^^^  ^^  brought  in  that  Court  for  a  Thing 

Md    2  *  which    is   Teftamentary,   and    the   Defendant 

Saik.  547*  proves  Payment  by  one  Witnefs,  which  they  re- 

^fm^     lufe,  a  Prohibition  will  be  granted. 

Fnend  A  Legatee  fued  in  the  mrogative  Court,  and 

».  p.  *     a  Prohibition  was  pray'd  upon  the  Statute  2;  J?.  8. 

for  that  the  Parties  liv'd  in  two  Diocefes  \  but 

becaufe  the  Will  was  prov'd  in  the  Prerogative 

Court, .  and  the  Suit  was  there,   and  Sentence 

Smitli       given  for  the  Legacy,  and  an  Appeal  to  the  De- 

p^nd^cii     legates,  and  the  Sentence  affirmed,   and  Cofts, 

Cro.car!    Tazes,  and  Execution  upon  that  Sentence^  'tia 

P7«  now  too  late. 

Goodwin       (C.)  If  Security  is  given  to  pay  the  Legacy^  then  a* 
2^^j     A3ion  at  Law  is  the  proper  Remedy  to  recover  it,  as 
Y«L39.  '  where  the  Teftator  gave  20/.  to  his  Daughter, 
and  the  Executor  gave  a  Bond  of  40!.  with  a 
.Condition  for  the  Payment  of  this  Legacy  ^  it 
was  held,  (he  could  never  afterwards  fue  for  the 
Legacy  in  the  Spiritual  Court,  for  it  was  extin- 
guifh'd  by  the  Bond,  and  become  a  Debt  at  Com- 
mon Law. 
Gairdncr*f'      But  this  was  againft  the  Opinion  of  Juftice 
<^fij         Doderidge^  who  held.  That  the  taking  the   Bond 
lf^\^  did  not  totally  deftroy  the  Nature  of  the  Legacy, 
«ep,  100.  ^^^  ^j^^^  ^j^^  Plaintiff  might  fuc  for  thp  fame  in 

the  Spiritual  Court. 

The 
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The  Teftator  devifed  to  his  Niece  5  00 1  which 
lie  Lady  Chomley  had  then  in  her  Hands^  and  for^  Pawlet'f 
vbicb  Jhe gave  Bondy  the  Money  was  paid  to  the  ^"^^   _^  . 
Teftator  before  he  dy  d ;   but  adjudg'd,  That  it  ^"^'^^^^ 
was  due  though  the  Security  was  altered,  becaufii 
this  was  neither  Legatip  Nomims,  nor  Legatio  Dt* 
biti,  but  a  pure  Money  Legacy^  and  the  Words  only 
ihew  that  he  intended  the  Legacy  ihould  be  as 
certain  as  he  could  demonftrate  \  but  if  it  had 
been  a  Specifick  Legacy,  it  muft  be  loft  by  altering- . 
the  Security. 

A  Legacy  was  given  to  an  Infant^  and  paid  to  Hollowa^ 
the  Father^   who  became    infolvent  \    afterwards  '*"'^' 
when  the  Legatee  came  of  Age,  he  {ued  the  Eie-  ^  c^?'* 
cutor  for  this  Money  •,  but  decreed,  That  the  Pay-  Rep.  %^j, 
ment  to  the  Father  was  good,  unlefs  the  Executor 
took  Security  to  indemnify  himfelf  *,  for  if  fo, 
then  he  paid  it  at  his  Peril. 

Tis  true,  an  Executor  majr  pay  a  Legacy.J^J|J|''°P' 
without  taking  Security  to  refund,  if  there  is  a  BHfcoe 
Defeft  of  Affets  to  pay  Debts  and  other  Legacies  y  1  ch.  ' 
but  he  is  not  bound  to  do  it  without  taking  Se-  R«P-  M^« 
Gurity  for  that  Purpo(e  \  for  if  he  fuggefts  divers 
Debts  due  by  the  Teftator,  the  Courts  at  Common  Nc^a 
Law  will  prohibit  the  Proceedings  in  the  Spiriti»Lg^^* 
Courts  fi)r  a  Legacy,  unlefs  the  Plaintiff  will  give  Moor  4x3. 
Security  to  refund,  if  the  Debts  are  recovered  on  omn  72. 
thefe  Bonds,  Gouidii4x 

In  feme  +  Cafes  an  Executor  may  be  compell'd  ;tfa  >T" 
to  give  Security  to  pay  a  Legacy,  as  where  1000  L  /„,  $tint> 
was  given  to  be  paid  to  the  Legatee  at  the  Age  x  Ch« 
of  twenty  one,  who  exhibited  a  Bill  againft  thc^*P'**' 
Erectttor,  fuggefting,  that  he  Hbad  wafted  the 
Eftate,  and  praying  that  he  mjigitt  give  %curit^, 
to  pay  the  Legacy  when  due^  a^d  it  wa|%K^ree^ 
•ceordingly.  "^v 


^^o8t-       Legacy^  where  it  Jball  furvkje^  &c, 

Baflard  ;in  the  Civil  Law  there  is  no  Surwvorfiijf  »- 
s^^ktlvt  ^^%^  Legatees  ^  for  if  Goods  are  devifed  to  two 
aUv.^a^i.  7^*^^  *^  ^^^"  ^"^  ^f  ^^^°^  ^i^*»  ^^^  wfcofe  fhall 

not  wrvive  ^  but  the  Executor  of  the  dead  Lega- 
tee ihall  have  his  Share-,  but  where  the  Teftator 
devifed  Goods  to  tv^o  joifitlj,  and  his  Execvtar  af- 
ients  to  the  Legacy,  and  then  one  of  them  dies^ 
Ky  this  Afient  an  Intereft  is  vefted^  and  ^tis  b^ 
come  a  Chattel,  and  governable  by  the  Rules  d 
ffie  Comnaon  Law. 
*5iylcr  And  fo  it  was  adjudg'd  formerly,  vhc  May 

y^/^  Sbtr^  having  given  fome  Legacies,  made  EUtabetb 
T  Tcmet  *^*^fe^  her  Executrix,  and  gave  her  and  Sir  John 
gi,:  Shore  the  Difvojal  of  the  Refdue  of  tU  Goods,  and 

dyM.    Elizabeth  Wheeler  did  not  prove  the  Will, 
but  made  Eliicabetb  Tayler  her  Executrix,  and  dy'd  ^ 
afterwards  Sir  fabn  Shore  took  out  Adminiftratioi^ 
of  the  Goods  of  Mary  am  Tefiaumko  annexo^  and 
made  the  Lady  Shore  his  Executrix,  and  dy'd,  and 
Adminiftration  de  Sottis  non,  cum  Teftamettto  aytnexo 
of  the  faid  Mary  was^granted  to  the  Lady  Shorei 
.    and  wpon  an  Appeal  to  the  Delegates  betweeo 
h&p  snd  ElizabethTayler,  it  was  adjudgM,  That  by 
the  Words,  viz.  to  difpofe  of  the  Rejtdue,  &^c.  ai> 
tntereft  was  vefled,  and  that  it  was  not  a  bare 
Authority  to  difpofe-,  and  this  being  a  Legacy, 
the  whole  did  not  fnrvive  to  Sir  yohn  Sbore^  as  it 
would  by  a  Gift  of  Goods  at  Common  Law^  bat 
that  Elizabeth  Taylor  and  the  Lady  Shore  had  an 
e«ual  Right  •,  yet  when  Admmflration  de  Bonis  wn, 
&c*  cum  Teftamettto  annexo^  is  granted^  to  one,  *tis 
*  *         good,  and  ought  not  to  be  repealed. 
rSUk.iyf      Lands  where  fettled  on  Truftees  to  raife  fo 
in  the        neuch.  Money  for  Payment  of  Debts  and  Lega^ 
Hoitft  of     cies ;  all  the  Money  was  rais'd,  and  the  Heir 
mIcK       pi'^v'cl  to  have  the  Lands.  ^  It  was  objected.  That? 
1689!       tho*  all  the  Money  was  rafs  d,  yet  it  was  not  paid, 
becafufe  the  Tru%€»  hati  •converted  great  Part  of 
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it  to  thcif  Qwn  Ufe ;  but  decreed,  That  the  Heiy 
fhall  have  ^ht  Land  difcharg'd,  becaufe  it  was 
Debtor  for  the  Debts  and  Legacies,  but  not  for 
the  Fault  of  the  Truftees,  againft  whoni  both 
the  Creditors  and  Legatees  may  take  their  Re- 
medy. 

Decreed,  That  where  Lands  are  made  (ubjefl:  i$aIIlis4 
by  Deed  or  Will  to  pay  Debts,  even  thofe  which 
are  barr'd  by  the  Statute  of  Limitations,  fliall  be 
paid,  becaufe  they  are  IHU  Debts  in  Equity,  and 
tho'  the  Statute  hath  taken  away  the  Remedy  to 
recover  them,  yet  the  Duty  ftill  remains,    - 

Where  a  Truftee  or  an  Executor  compounds  iSalk.  x^y 
Debts  or  Mortgages,  and  buys  t^em  in  for  lefi 
then  is  really  due,  he  fhall  not  have  the  Benefit, 
but  the  Creditors  and  Legatees  5  and  if  there  are 
none,  tKen  he  who  is entitledto  the  Surplus,  Ihall 
have  it  ^  but  if  one  who  is  neither  Ttuftee  or  Exe-  - 
cutor,  but  ads  for  himfelf,  buy  in  a  Mortgagi^ 
ioT  lefs  than  is  due,  he  (hall  be  allow'd  all  that  is 
actually  due,  becaufe  he  ftands  in  the  Place  o£ 
the  Mortgagee,  who  might  have  given  him  all 
if  he  would  ^  and  in  fuch  Cafe,  vbat  is  due^  and  not 
what  he  gave,  fhall  be  the  Meafure  of  his  Al» 
lowance  *,  for  fince  he  runs  the  Hazard  of  a  LoH^ 
if  any  Ihould  happen,  he  ©ught  to  have  the  Be^ 
nefit.  ,  ... 

The  Teftator  had  three  Nieces,^  A,  and  B.  and  Cuthbcrt 
C  he  owed  his  Niece  A*  loot  on  Bond^  and  he  de-  ^ ''^^     . 
vifed  300 Z.  toher^  and  to  his  other  two  Nieces  xSrfttiy^ 
200J.  a-piece^  afterwards  he  borrowed  100/,  more  fteCraa- 
of  bis  Niece  A.  and  dyU    It  was  inlifted.  That  fo  mereiCafi 
much  of  the  Legacy  of  300  L  d&pifed  to  his  Nia^  P°^'       \ 
^.  which  amounted  to  200/.  Ihould  go  in  Satis^        .     . 
fa£tion  of  the  Debt  of  ?ooZ.  which  was  duetp 
her,  and  owing  by  the  Teftator  5  and  the  rather, 
becaufe  the  Legacy  given  to  her,  was  greater  tbaa 
tj^e  Debt  he  ow'd  to  her  j  and  a  Man  Ihall  be  in- 

E  e  2  tended  ' 
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tended  to  be  jaft  in  paying  his  Debts^  befoit  tie 
ihall  Bie  charitable  in  giving  Legacies  -,  but  there 
Being  Proof  of  Aflets,  and  a  greater  Kindnefs  to 
this  Nitce  thea  the  other,  it  was  decreed,  that  (he 
ftiould  have  the  ?co/.  over  and  above  the  20ot 
which  the  Tefti»tor  owed  her. 
Berne  Tfie  Teftator  beiiig  feisM  in  Fee,  and  owing 

Mm'cY     ^^"^y  o"  Bonds,  devifed  fome  Legacies  to  h 


^S*lk.4x6.  ^^^''^^  jpfeow  he  had  already  advanced,  and 

*  Lands  to  his  eldcft  Son  in  Tail,  whom  he  made 

Fxecutor,  and  dy'd.    The  ^on  paid  the  Bond 

Creditors  out  of  the  perfonal  Lftate :  And  now 

the  Legatees  bring  a  Bill  in  Eqnity,  that  they 

might  have  their  Legacies  pai^  out  of  the  Lands; 

and  the  Maftcr  of  the  Rolls  decreed.  That  the 

rtal  arid  perfonarl  Eilate  ihould  be  (b  chargM,  t&at 

Bdththe  Bond  Debts  and  the  Legacies  ihouid  be 

ijaid  i  but  upon  an  Appeal  to  tTic  Lord  Cbancellf 

Watcoviff  tne  Lands  Were  exempted  frofli  this 

CKaige :  'Tis*  trtte,  if  tKey  cattle  tto  tlie  Son  i; 

Defcent,  the  Legatees  mlgnt  have  Relief  in  Eqa- 

ty  •,  but  fince  they  were  detifed  to  the  Son  in  Tail 

it  was  as  much  his  Intention  that  his  Son  (hooli) 

have  them,  as  the  Legatees  fhould  have  thcif 

,  ^  Legacies,  and  this  Court  never  breads  into  a  fpc- 

//  cilrck  Legacy  to  make  good  a  pecuniary  jLcg^cji 

/  and  here  the  Children  being  otherwife  provided 

for,  are  not  in  Natufe  of  Ctedknr^. 

«Stik.yo8.     The  Teftatrii   owed  Cranmert  $ol  and  de- 

Cramaer*!  vifcd  to  him  a  Legacy  of  500/;  apd  made  hifli 

gf^j^^^'^fole  Executor;  but  after  the  makmg  her  Will H^e 

yerfm       borrowM  J$oL  tnoTt  of  Cranmete^  and  afterwards 

Pe;icock    dy'd.    The  Mafter  of  the  Rolls  decreed,  this  le- 

wee.        oacy  fliouTd  be  a  Satisfeaion  of  both  thefe  Dcbtr; 

but  ujxjn  an  Appeal  to  Harcourt^   Lord  Chan- 

eellor,  that  Decree  was  reverfed,  becau(e  a  OxA 

ef  Equity  cannot  fay,  the  Telktrix  paid  a  dAX, 

*hen  (he  devifed  ar  Legaey .  ^ 


Tiic  Father  being  feiz'd  in  F^e  of  M  foreign  Nod 


>rr- 


f 
/  I 


VXanUtion,  devifed  it  to  his  Son,  and  made  the  {^;,^°^j"' 
Defendata  Executor^  and  dy'd.  The  Extcutor  vent.  3^8. 
made  a  Leafe  of  it  for  Years,  rendering  Rent, 
and  this  was  in  Trvjl  for  the  Son^  who  now  exhi- 
bited a  Bill  in  Equity  to  have  the  Rent.  The 
Jbefendant  confefs'd  the  Devi fe  and  the  Leafe,  bat 
^^id,  That  great  LofTes  had  happen'd  on  the  Te* 
jflator's  Eftate,  and  that  he  had  paid  great  Sums 
to  Atisfy  the  Creditors  of  the  Teftator,  and  there-^ 
fore  pray'd  ,th,at  he  might  retain  the  Rent  to 
,reimbvirfe  Jiimfelf ;  The  Lord  Chancellor  Finch 
decreed.  That  tho*  a  Legatee  (hall  refund  againft 
Creditots,  if  there  is  ilot  fufficient  Aflets  to  pay 
.  all  of  tl^enfi  •,  ^nd  fo  l^kewife  ^gainlj:  Legatees, 
;  where  aU  dji  xh^m  have  not  an  equal  Share,  in 
,  regard  Aflets  fall  l(hor.t,  yet  an  Executor  himfelf 
,  (hail  never  b^r^  ^  t-^oicy  back^  after  be  b^th 
;.  o;^e  aflented  to  it :  'Tis  true,  it  he  paid  the  Te- 
I  fiator^s  Debts  by  Compulfion,  it  might  have  beep 
I  otherwife  •,  but  that  doth  not  appear  in  the  An- 
I  fwer:  And  as  to  the  Plantation,  tho'  'tis  an  In- 
I  heritance,  yet  it  being  in  ^  foreign  Country,  'tis 
J  a  Chattel,  and  Teftamentairy  ^  and  laftly,  as  to 
.  rffufidivg  V  if  the  SpHrituijtl  Court  give  Sentence  for 
\  a  Legacy,  withojit  taking  Security  tg  reftind,  a 
\  Prohibition  will  be  granted. 

\      The  Father  being  f  n  Expcjftcfj  vafted  the  QooAs  Hodgei 
'  of  his  Teftator,   and  afterward?  devifed  hh  9^n  '*"^'**. 
,  Qooix  to  JT,  R.  and  made  bis  o^n  Son  Executor^  mif  ^'"^' 
^  and  dy'd^  aftciwajrds  a  Bill  wj^s  exhibited  agajqlj:  vent.  360, 
[  the  Son,  who  wa$  an  Executor  of  an  Executor,  to 
I  bring  him  to  an  Accompt  of  the  Efta»e  of  the 
i  the  nrft  Teftator  \  and  pending  that  Suit,  anri- 
;  ther  Bill  was  brought  againft  hiiri  by  ^.  R*  the 
I  Legatee,    to  whom  the  Goods  were  devifed  as 
afbrefaid,  and  thereupon  he  delivered  the  Goods  to 
,  W.  5.  and  aflented  to  the  Legacy ;  afterwards  iq 
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the  Suit  upon  the  Bill  which  was  firft  cihibitedi 
it  appear  a,  that  the  firft  Executor  had  wafiei  the 
Goods,  and  thereupotihe  who  was  Complainant  in 
that  Bill,  and  alfo  the  Son,  who  was  Executor  of  his 
Father  the  wafting  Executor,exhibited  another  Bill 
againft  ^.  R  the  Legatee  to  compel  him  to  refund  5 
but  there  could  be  no  Relief  upon  that  Bill,  bc- 
caufe  the  Son,  who  was  Executor  of  the  wafting 
Executor,  was  one  of  the  Complainants,  and  ha- 
ving aflented  to  the  Legacy,  (hall  not  be  admit' 
ted  to  bring  it  back,  and  undo  his  own  Aflentj 
but  Liberty  was  given  to  bring  a  new  Bill  againft 
l^.|f.  the  Legatee,  and  the  Executor  of  the  waft- 
ing Executor  ^  and  then  it  was  decreed.  That  the 
Legatee  fliould  refund  againft  a  Creditor  ci  the 
Teftator,  who  in  Equity  could  only  charge  the 
Executor  of  his  Executor  upon  z  wafting  by  the 
firft  Executor ,  but  if  an  Executor  pay  a  Debt 
upon  a  Simple  Contrad,  there  ftiall  be  no  re- 
funding to  a  Creditor  of  an  higher  Nature,  the 
principal  Cafe  went  upon  the  Infolvency  of  the 
Executor. 
Snell  Where  a  Legacy  is  devifed,.  and  no  certain 

Vs[\i^il  ^'^^^  appointed  for  the  Payment,  if  the  Legatee 
is  an  Infafft^  he  (hall  have  Intereft  after  one  Year 
from  the  Death  of  the  Teftator,  For  fo  long  Time 
is  allow'd  the  Executor,  that  he  may  fee  whether 
there  are  any  Debts,  and  no  Laches  ftiall  be  impo* 
ted  to  an  Infant  •,  but  if  the  Legatee  is  of  foil 
Age  at  the  Death  of  the  Teftator,  he  (hall  have 
no  Intereft  but  from  the  Time  of  the  Demand  of 
his  Legacy  •,  but  where  'tis  made  payable  at  a 
pay  certain,  it  muft  be  paid  with  Intereft  front 
that  Day;  '   \    '' .  -^'^   -  -   •     r^  '    . 
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Life,  vphat  fljall  he  an  Eft  ate  for  Vfe 

by  Devife, 


,W 


HJEkE  there  are  no  Words  of  /wi^ri- **  Hei?. 

Uftce,  the  Devifee  hath  only  an  Eftatefojc  34^* 
Ufs^  and  thoi^gh  fojpe  Words  may  feemingly  tend 
*hat  U^ay,  yet  the  Eftate  is  ftill  for  Ufe. 

(j.)  Asa  Lkvife  to  ofie  fafiJig  Jo  much  out  of  the 

Profits^  &c  or  to  difpofe  to  her  Children^  &C-  ? 

{2.)  7 bat  one  fiaU  be  Heir  to  the  otber. 
j(^)  A  Lievife  to  otie^  and  to  bis  Ifftie  Male, 
{4.)  So  a  Devife  to  two  equally  to  be  divided^  &c. 

(i.)  'Tis  true,  tljeWor^p^^jg  generally in^ikej 
la  Fee-Simplc  •,  but  where  the  Payment  is  to  be 
cmt  of  the  Profits  of  the  L^nds,  ^tis  otherwife. 

A  Copyholder  having  furrender'd  to  the  U^t  ^i^^h.  79. 
of  his  Will,  devifed  h^s  JL-andstp  his  Wife  for  f'^^^'^^j 
JLife,  and  th^t  after  her  JDeath,  Ihe  or  hej  Exc- ' 
tutors  might  fell  the  Lands  fecundum  formam  nkims 
Vblunfatts  \  this  Surrender  was  prefent^d,  atid  the 
Wife  was  admitted  for  ]L.iife^  fecwftdnm  formam  ultU         ^  \[ 
mkVolmtatis\  adjudgM,  Thatihe  had  an  ezprefs 
^flate  for  Life,  and  a  Fee-Sinaple  in  her  to  fell  | 
and  for  that  Purpofe  thofe  Words  Affer  ber  Death 
Ihall  be  qonftru  d,  that  Ihe  might  fell  the  Eftate 
which  wa$  to  remain  after  her  Death  ^  and  that  if 
ihe  had  pot  Power  to  fell  it  in  Fee,  then  the 
Words  to  fell  fecundum  formam  Vdnntalis  had  been 
yoidi  fo  that  fuch  GMiftinaion  muft  be  made^ 
that  all  the  Words  of  the  Will  may  ftand^  if 
polfible.  ... 

;  In-a  fpedal  Verdift  in  Ejedment  the  Cafe  was,  Thomi:n- 
theTeftator  being  feis'd  in  Fee,  devifed  his  Lands  to  orghTo;?' 
liisjf^ife  for  Life ^  ^ndtben  to  be  at  Ifeir  Difvofal  to  any  is^ik.T^ 


4*4  ^^f^i  Epate  for 

of  her  ChiUren  who  (hall  be  then  living  \  adjadgM, 
That  the  Wife  had  only  an  Eftate  for  Life,  and 
that  the  Power  of  difpofing  was  a  feparate  and 
diftinft  Gift  5  for  the  Eftate  givcii  to  her  is  very 
fj.xprefs  and  certain  for  her  Life,  and  the  Power 
to  difpofe  is  additional,  and  not  like  thofe  Cafet 
which  are  general  and  indefinite,  viz.  A  Devife  to 
W.  K.tbat  he  fiall  fell,  or  to  fell,  ^c.  there  W.JL 
*  hath  Power  to  convey  a  Fee,  therefore  he  is  con- 
ftrued  to  have  a  Fee  ^  but  here  the  Power  is  ^^ 
paiate  and  diftind  from  the  Eftate  for  Life. 
Cyw^  ayj.      A  grant  of  a  Rent  to  V.  R.  for  the  Life  of  the 

dri^' a/f  ^^^  °^  ^^^  (Spjmtor,  and  if  'tis  in  Arrcar,  that 
4f€.  ^j^^  ^j^^  ^^^^  Jr.R.  may  diftrein.    The  Grantor 

devifed  this  Rent,  and  dy'd  •,  adjudg-d.  That  the 
Dt^vifec  fliall  have  it,  tecaufe  the  Claufe  of  Di- 
ftrefs  gave  a  Freehold  to  the  Grantee,  determina- 
ble upon  the  Death  of  the  Wife  of  the  Grantor. 
J>yf'  in-      The  Tefta*or  being  feis'd  in  Fee  of  an  Houfc 
or^^c      ^"  London,  devifed  it  to  his  Coqfin  Alice,  mi  af- 
Ca^'iiIT  ^^  ^^  Deceafe  xolf.  R,  her  Son  and  Heir  apparent^ 
s  r.  by  the  Alice  being  then  a  Widow,  marry'd  again,  and 
Kam$  •/    had  jffuc,  and  dyM  5  adjudged.  That  the  Hufband 
Ci^a/      Ihould  not  be  Tenant  by  the  Cnrtefy,  becaufe  hi$ 

Chapman,  ^^^  ^^^  ^^^J  "^J^^^^  ^^^  Life- 

A  Devife  of  his  Freehold  Lands  to  his  Sons  Hemj 

and  Michael,  upon  Condition,  that  if  they  feU  to 

*'"^-         any  but  to  his  Son  MattherP,  then  he  to  enter, 


Jones  21  r.  ff^ff^y  ixid  Michael  had  but  an  Eftate  for  Life,  and 
the  Condition  annexed  to  it,  doth  not  enlarge  the 
^  Eftate,  becaafe  ^tis  a  Condition  more  proper  to  be 
annexed  to  an  Eftate  for  Life,  than  to  an  tftatc 
in  Fee  '^  for  if  it  (hbuld  be  conftnfd  to  be  a  Fee- 
SimpU,  then  he  could  not  be  reft ra^n*d  from  yjrflfw/. 
And  as  to  the  Payment  of  the  40 1  for  her  Dower, 

i'  .         r      ^  ^    »  i  i        j         •    ;  r  ^        *   /   *    , ,      4        >       !  til 
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tis  not  a  Payment  of  a  Sum  in  Orof*,  and  fi)  i| 
ibarge  upon  the  Ptrftm  of  the  Devifee  •,  Wt  npm 
he  Land^  in  nature  of  a  yearly  Rent  out  of  thi? 
"^ofiis  I  for  where  the  Charge  is  upon  the  Land, 
)r  where  the  Payment  is  to  be  made  out  of  the 
hofits  of  the  Landy  there  the  Devifee  can  be  no 
Loler,  as  he  may  where  the  Payment  is  to  be  ot 
rSum  in  Grofs^  for  in  fuch  Cafes,  the  Deyifee 
nay  die  before  he  can  receive  it  out  of  th^ 
?roJits. 

So  where  there  were  Tenants  for  Life,  Remain-  D/er37t.j| 
Jcr  in  Fee  to  his  Son,  who  devifed  to  his  Wife  all 
the  Lands  that  he  might  have  in  Reverfion  after 
the  Death  of  his  Father,  pajiffg  to  the  ri^ht  Heirs 
bf  the  Father  40  f.  yearly  y  the  Son  dy  d,  living 
his  Father  5  adjudgd,  T^at  the  Wife  had  but  an 
Eibite  for  £f/(p,  and  fhc  ftiall  not  pay  the  An- 
nuity- till  after  the  Death  of  the  Father,  becaiife 
the  right  Heir  can  have  no  Right  during  his  Fa* 
ther's  Lite- 

D^vife  of  his  Lands  to  his  Wife  for  Life,  and  Cutgrajf 
^ter  fo  be  difpos'd  by  her  to  fuch  of  my  ChMren 
as  fhe  fhould  think  fit,  this  makes  a  Pee\  rat  if 
it  had  been,  I  devife  my  Lands,  at  mj  Wife%  Dtf- 
pofcf  to  fuch  of  my  Children  as  Ihe  (hail  think 
fit,  there  the  Children  take  it  exprefly  by  the 
Gift  of  the  FatW,  and  the  Words  at  berDifpofe^ 
relate  to  the  Children,  not  to  the  Eftate. 
,  (2.)  WTxrea  Devife  is  to  two^  and  that  one  JhaU  be 
Heir  to  the  other,  that  makes  an  Eflate  forf^fe^  vi%. 
i^t  Teftator  being  fciis'd  in  Fee,  devi(c<n5iat  his  c<*nie% 


was,  ihsii  flie  Had  an  Eftate  f6r  Life.  - 

The  Teftatof  Jiad  three  Sons,  and  Lands  in  ^««*      . 
three  Villagek,  and  devis'd'hir  Lands  in  4  to  ll^j^^^ 
%bn,  his  Lands  in  C  to  his  ftcond  Son, 'and  his  tBuiael. 

y  M-'-  <^  -^  \i     ^    ■■  '■  '  --r   '■'■"'    Lands 2 Cra 260. 


I  If  life^  Effate  for 

Lands  in  A  to  his  yoangeft  Son,  but  did  not  £• 
mit  what  Eftate  they  {hbuld  have^  then  his  Will 
waft,  That  if  an)  of  them  died,  the  other  furvivm 
JhaU  hehh  Heir.  John  the  eldeft  Son  had  Ij[ru, 
and  dv'd  ^  it  was  adjudged,  that  fuch  Ijfue  fliall 
have  John\  Part  exclufive  to  his  Uncles,  becauft 
John  having  only  a  Freehold  for  Life,  the  Rever. 
lion  in  Fee  descended  on  him,  by  which  Deibnt 
his  Eftate  for  Life  mud  be  drown  d,  and  his  t>eati| 
cannot  revive,  and  veil  the  Remainder  in  his  two 
i  brothers; 

pettiwood  And  long  before  this  Cafe  happened,  the  Teila- 
ytrfus       iQf  had  three  Sons,  and  three  Houfes,  and  devifej 

^And.  i8o  ^^  ^*^^  ^^  ^^^  ^^^^  ^^^  Houfe  in  Tail,  and  if  aoj 
aLeoii.iSo  of  them  dy'd  without  Iffue^  that  the  Survivals 
Larch.  40.  Ihould  have  totem  illam  partem^  equally  to  be  di' 
Cro-  Eiiz.  vided  between  them  5  one  of  them  dy^  without 

^V^J^-  '^"^'  ^^-®  Survivors  (hall  have  only  an  Eftate 

antca356.  for  Life  in  that  Part,  becaufe  there  are  no  Wordf 

5.  c..        by  which  it  appears  what  Eftate  they  fhall  have 

*,  in  it  ^  for  the  Words  tatam  illam  partem^  do  extend 

only  to  the -whole  Mejfluage,  and  not  to  the  wbok 

EJfate"  the  Teftator  had  in  it,  and  the  Fe^  ihall 

defcend  to  the  Heir. 

Vhtytrfus      So  a  Devife  of  an  I^oufe  to  his  eldeft  Son  in 

Rrown,  a  Tail^  and  another  Houfe  to  his  fecond  Son  io 

Browni.74  xail,  and  another  to  his  third  Son  in  Tail  •,  aii<t 

if  any  of  them  die  without  Iffije,  Remainder  to 

the  other  two  equally  ^  this  Ihall  be  only  an  E- 

ftate  fox  Xj/^,  becaufe  thofe  Words  extend  to  the 

Quantit^of  the  Land,  and  not  to  the  Quantity 

of  the  Fftate. 

Dickons         So  a  Devife  of  all  his  Lattds  and  Goods  after  his 

M^lhaii    I^^^ts  paid,  to  R.  and  S.  his  Children,  eqtiaBy  to  k 

Cro.  Eliz!  divided  between  them^  adjudg'd,  that  this  was  only 

330.         art  Eflate  for  Life  in  the  Lands^  for  the  Goods  and 

Moof  ^94.  Lands  are  joined  together,  and  'tis  a  Devife  of  the 

Goidf.x8a  (3qq^  {qj  ^ygjp^  q£  which  they  were  Tenants  in 

Ccii^nionj 


\^ 
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ComiTion  \  y^t  there  being  no  Worcb  of  Jftb$rhaH€$^ 
to  pa(s  the  Lands,  'tis  only  an  Eibite  for  Life  ill 
them  ^  for  the  Words  equally  to  be  dividid  (hall  j^JJ*"' 
pot  relate  to  the  Continuance  of  the  Eftate  fo(     '*    ^^ 
bver,  but  to  thd  feveral  Occupations  of  his  Chil** 
drdrn. 

Dijvife  to  D.  and  to  his  eldeft  Ifliie  JWlife  j  (he  Lwpeiwsi 
having  hp  Son  then  living)  adjiid^'d.  That  D.  htd  r^^J 
pnly  an  Eftate  for  Life^  becaufe  ot  the  Word  eldift^  cn.^^S. 
But  Serjeant  ikfoor,  who  reports  this  Cale^  tells  4a 
ps,  it  was  Qavelkhd  Lands,  and  that  the  Devife  140^.13^ 
was  to  one  and  to  his  Qjdeft  Ifue  MM,  and  fo  from  ^**^-  3f* 
Heir  Male  to  Heir  Mak  for  ever  ^  and  that  thia    °°'S7«t 
was  an  Eftate  for  Life,  onlyin  all  the  Heirs  Males 
which  were  thn  born,  and  not  ta  others  who 
iliould  be  bom  afterwards,  for  fuch  a  Limitation 
of  Lands  in  P^p^taffy.  is  void. 

So  a  Devife  to  Robert  Archer  for  Life,  and  after-  Baldwin 
wards  to  the  next  Heir  Male  of  Ridmt,  and  to  the  5^^'^ 
Heirs  Males  of  the  Body  of  fucfh  next  Heir  Male.  cro.  Eliz. 
Robert  had  Iffiie  John,  this  is  only  an  Eftate  for  473.    i 
Life  in  Robert,  and  John  the  right  Heir  fliall  take  ^\^f^'  *^ 
by  Purcbafe  and  not  by  Defcent.  ^^"^-  37- 

The  "^  Teftator  devifed  his  Manncnr  of  Dale  tqt  ♦Moor  52. 
his  fecond  Son  •,  Item,  I  give  my  Mannor  of  Sak 
to  my  (aid  Son  and  bis  Heirs,  the  Son  hath  only  an 
kftate  for  Life  in  the  Mannor  of  Dale,  for  the 
Word  Item  ftiall  not  be  taken  as  a  Copulative,  but 
as  a  new  Grant. 

';  A  Man  had  Ifliie  two  Sons^  and  devifed  a  Fay^cett*« 
Moiety  of  his  Houfe  to  his  Wife  for  Life,  and  ^^{^*  ^^j. 
the  other  Moiety  to  his  fecond  Son,  Item :  I  devife  g^^^'  g^^ 
to  my  faid  Son  the  Houfe  and  all  the  Lands  belong- 
ing to  it,  after  the  Death  of  my  Wife  \  adjudg'd. 
That  he  had  but  an  Eftate /or  Li/(?. 

Devife  of  Black- Acre  to  his  Daughter,  and  the  ^,|^fg' .; 
Heirs  of  her  Bodj\  Item,  I  devife  W'^fcite-^^cre  unto       *     T 
ftiy  faid  Daughter  5  adjudg'd,  T|iat  Ihe  (hall  have 
li;;  :  :i  •  i-'  r^j^l  :_    ■   f  ^  A     -:  r>  ■    only 
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#nl7  an  Eftate  for  Ljfe  in  JfTnte  Acre^  Cor  tbl 
Word  Item  doth  npt  itnpoit  that  ihe  ihall  h^?^ 
W^hiteAcre  in  the  faipe  Manner  that  flie  had  Bi^:\ 
Acrp  5  but  ^  it  had  been^  Ani  alfo  U^bite-Acrp,  M 
had  an  Eftate  Tail  ip  both,  becaufe  'tis  an  entifej 
Sentence. 

V^r^      Devife  to  Rfj/i  for  Life,  and  if  (he  marrjr 

OvMrfi!^!  after  my  Deceafe,  and  have  any  Heir$  of  k 

Cttrk  vfT-  JSo^jf  lavmilly  begotten,  thpn  that  /TWr  fhall  have 

ihi  Day,    the  Land  after  her  Deoeafe,  9nd  the  Heir  of  tbt 

M^mr  Body  offucbHeh^  and  if  Ihe  dyM  witbant  IJfm, 

^fo.EH2,  Remainder  over;  adjndgd.  That  Roff  had  onlj 

f  Roll,      an  Eftate  f&r  Life^  becaufe  the  V^ords  of  Limits 

Ah9. 839.  tion  being  grafted  on  the  Word  Hw,  do  plainly 

ihew,  that  the  Wcvd  Heir  was  ufed  as  a  Define' 

tion  of  the  Per/on^  and  not  for  a  Limitation  of  the 

Eftate.    This  Cafe  is  reported  by  Tuftice  Cf$U 

by  the  Name  of  Qfrk  and  Day  \    and  we  are  told 

by  Serjeant  JMoor,  Irhat  Rrje  had  but  an  Eftate, 

for  Life,  and  thaf  the  Inheritance  was  in  abeiana 

during  her  Life,  and  Jthat  iqrxmediately  upon  bet 

Death  it  vefted  in  the  Heir'bv  Piircbafe.    Juftia 

Crook  tells  us  it  was  adjourn'a,  but  that  jtwo  }u; 

#ices  a^ainft  the  Opinion  of  Popbam,  held,  1  hat 

Rofi  had  an  Eftate  tor  Life^  for  the  Reafbn  befoy^ 

mention'd^  and  they  all  agreed,  That  a  Devife  to 

cme  ntiA  to  the  Heirs  of  bis  Bcdy  made  an  Eftat; 

Tail  ^  and  the  dhief  Juftioe  held.  That  if  an  Eftate 

for  Life  is  limited  to  the  Avcefior^  apd  hy  th{ 

ftme  I>ed  \\%  limited  to  his  HewTy  he  fhall  be  in 

by  Defcent.  ■    ^     '  '  *  ' 

Rjcon  Devife  of  the  whole  to  his  Wife  for  Life,,  and 

>€rrHt^      afterwards  to  his  three  Fons  three  Parcels  of  Land, 

Hill,  Cro.  tut  doth  hot  limit  what  Fftate  either  ihall  have  \ 

iJi2. 4^.  g^j  ^Yi^^  jf  gjjy  ^f  jjjg  gQj^g  marry,    and   havf 

^  ^  ^*  I([ue  Male  of  Us  Body,  and  die  before  he  evter  on  the 
Lavd,  then  his  IJfue  ftibuW  have  that  Part^  the 
youngeft  Son  maiTy.'d,  hiid  Iir\3e;  and  enUiedinto^ 


Mi  Part,  and  dy'd  ^  adjudg'd.  That  he  had  only 
an  Eftate  for  Life,  and  therefore  his  liTue  could 
not  have  his  Part,  but  the  Fee  muft  defcend  to 
hjs  Uncle,  who  was  the  eldeft  Son  of  the  Tefta*^ 
tor  ^  for  though  'tis  ti^ue  where  a  Dcvife  is  to  one, 
and  if  he  die  vUbout  Ifue,  that  it  ihall  remain 
over,  this  makes  an  Lftate  Tail  ^  yet  'tis  not  (b 
if  the  iyiftg  without  Iffm  is  limited  to  be  within  a 
certain  Time,  as  if  he  die  without  IfTue  before  he. 
IS  24  Years  of  Age,  or  living  fuch  a  one,  or  be* 
fore  be  enter  on  the  Land,  as  in  this  Cafe : 

The  Teftator  wasfei8]d  of  Lands  in  Fee;  and  ^kiol5w 
had  Lands  mortgaged  to  him  in  Fee^  and  the  Mort-  ^^i^^^ 
gage  was  forfeited,  (but  RoBs  fays  it  was  not)  and  v.  jaJL' 
having  devifed  his  own  Lands  in  Pee,  he  gave  to  38^ 
his  Wife  all  the  reft  of  his  Goods,  Chattels,  Leafes,  CiA  csr. 
EJfates  and  Mortgages^  whereof  he  was  pofeffed  5  f^^ 
adjudg'd.  That  by  the  Words  Efiates  and  movtfogeM  Atm  934. 
there  was  neither  a  Fee,  nor  an  Eftate  for  Life 
paflfed^  becaufe  it  is  coupled  with  periaxial  Things 
of  which  he  was  poffejfed,  but  at  the  moft  (he 
could  have  but  an  Eftate  for  Life. 

Devife  of  fome  Lands  to  his  eldeft  Son  in  Tail^  ^ff^^ 
and  of  other  Lands  to  his  fecond  in  Tail,  and  of  ^^^^ 
other  Lands  to  Henry  in  Fe^.    Item,  I  give  onto  cio«  Car. 
the  faid  Henry  my  Pafture  Lands  caird  Soutbfields^  i^S. 
my  Meadow  calrd  W^arhay,  &c.  alfo  I  will,  that 
all  Bargains,  Grants,   and  Covenants  which  I 
have  from  Nichols  Vehb,  my  Son  Henry  fiiall  en- 
joy and  his  Hein  for  ever^  and  fof  lack  of  Heifi 
of  his  Body  Remainder  over.    The  SotObjkld  and 
iTarhay  were  not  Bargains  of  Webb  %  adjudged,     ' 
That  Henry  had  but  an  Eftate /or  Life-^  for  the 
Words  Hw$  of  hit  Body  extend  only  to  the.  Bar*r 
gains  of  Wehb,  and  that  where  the  Heir  is  difin* 
herited,   the^e  muft  be  an  apparent   Intention 
^oMe^ed  out  of  the  Wards  of  the  Will  fo  to  do, 

and 
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iuii,  it  fhall  never  be  done  by .  doubtful  Expreft 
ons  as  in  this  Cafe^  for  having  Umited  feveial, 
Lands  to  feveral  Sons  in  Tail,  and  fome  to  Hewfj\ 
in  Fee,  and  then  giving  more  to  Hemy^  not  meis- 
tioning  what  Eftate  he  ihall  have,  the  Law  Iballj 
conftrue  it  that  he  intended  it  only  f^  Life  \  and 
the  Word  Itnn  (hall  not  couple  the  Sentences,  and 
tztendto  the  Quantity  of  £/^^,  but  to  the  lot 
lowing  Claule. 

g^jj„  Dcvifc  of  the  Fee-Simple  of  his  Houfe  to  U.  K 

-Hffus  and  after  her  Deoeafe  to  XT.  B.  her  Son  \  the  Mo^ 
Kaimond,  ther  had  onl^  an  Eftate  ferJJft^  and  the  Son  a 
I  And.  5 »•  Fee  in  Remainder. 

]^,  <        /.  The  Father  made  a  Settlement  on  his  eldefl 
-^erfiti       Son  for  Life,  Remainder  to  the  firft  Son  of  hii 
P*»^>      Body  in  Tail  Male-,  and  afterward  by  Willk 
^^^•f*  devisU  That  if  his  Son's  Wife  dyH   without 
IflRie  Male^  living  her  Hnjbani^  that   he  (hoald 
have  Power  to  make  a  Jointure  to  any  other 
Wife,  and  for  iwnt  of  IJfue  Male  of  his  Soa»  the 
Land  to  remain  to  his  Son  by  any  other  Wife} 
and  11?  Cafe  of  Failure  of  Iffue  Male  by  his  Son, 
then  all  his  Lands  to  his  Gramdchildjen  and  their 
Heirs;   adjudged.  That  there  being  no  eiprcfi 
Eftate  deviftd  to  the  Son,  the  Words  which  fecm 
to  create  an  Eftate  Tail^  viz.  in  Cafe  of  Failure 
cf  IJfue  Male  will  not  do  it,  and.  fo  'tis  but  an 
Eftate  for  Life. 
SiXRich,        Devife  of  lo  I.  Reftt  ifluing  out  of   sill  his 
pexaliv '    Lands  payable*  Quarterly,    with   Power  to  di- 
^fii         ftreirv,  and  to  hold  Courts  of  all  his   Mannocs 
l^^i^^  ff^Lif^h  this  is  a  Devife  of  the  Rent  for  Ufe, 
Abr,  845.  becaufc  'tis  a  Recompence  for  his  Service  in  kecjj- 
ing  Courts^  which  was  for  Life. 
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timitatm  of  £Jiate  hjj^  Detifi, 

See  248. 


THIS  Word  h  ufually  taken  ta  be  ih&SietU.t^ii 
Bounds  or  Compafs  of  an  Eilate,  (igniff « 
ing  the  Time  how  bng  it  fiiall  continue^  or  hm 
ther  a  Qualification  of  a  precedent  Eftate,  and 
it  differs  from  a  C$n^tiaHy  for  that  either  €r0a9s^ 
e?tlarg05^  or  defeat  $  an  Eflate  upon  an  incertain 
Event. 

The  moft  apt  and  proper  Words  to  make  a  li* 
mtation  sire^  qnamd^u,  Dvm^  Vummodo^  Ji^  quMfque^ 
and  the  like^  but  it  may  tie  mad«  by  other  Words^ 
as  may  be  ften  in  the*  Cafes  following :  -        • 

And  in  Wills  there  muft  be  a  Devife  over  to 
iijake  a  Limitation,  except  it  is  devifed  ta  the  JAip     -  -     •  • 
at  Law  paying  a  Snm  in  Qrofi  ^   for  that  muft  ne*    . 
cefferily  be  a  Limitations  b^caufe  if  k  ftiould  ho 
a  Condition^  it  muft  deftend  to  the  Heir,  who  i«    :»     .    • 
th^  pevifee,  and  would  be  extind  in  bis  Perfon,         »    1 
and  then  there  can  be  no  Remedy  tooompel  the 
Payment 

As  a  Devife  to  Im  Wife  for  Ltfe,  Remainder  to  Weliock 
W.  hiseldeftSon,  paying  40  s.  to  ^aph  of  his' Bro*  ^''/*« 
thers  and  Sifters;  this  is  A  Limitation,  and  not  a^e^^^ 
Condition  -,  fo  that  upon  Non  payment  of  the  Mo^  2.34.     g 
ney,  his  Eftate  fliallceafe,  andbd  trai^sfcrr'd  taRe^^at 
the  Heir  at  Law,  tho'  ^is  true  the  Word  fa^g  icr  ^^^^  '4 
a  Will  generally  makes  a  Condition.      *  '*    ^^ 

The  Teftator  had  jflue  twoSons  and  two^Dtnigh* 
ters,  and  devifed  his  Lands  to  H.  his  yotingdi  Saldwia 
Son  in  Tail,  iipen  Condkion  that  he  pail  his  tw«  *?/*• 
I)aughters  20  /.  per  Annum  at  their  full  Age ;  an4  cni^EU? 
Jf  he  died,  then  he  devisM  it  to  hiis  eldeft  Son  376,1  Rail, 
and  Hs  Heirs,  npdn  thelifce  Condition  •,  awi  if  b«  Abn  411. 
d^  not  pa2f  itj  then  he  devi^'d  the  Lands  to  bii 

Daughters 
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iSiUgiitenr  and  their  Heiri    Juftibe  Crohg  hath  I^ 

ported  this  Cafe  imperfectly,  for  he  telh  us,  tta 

was  adjudged  to  be  a  Cokditioit^  and  ^ot  a  Lh^ 

fim,  and  that  the  elded  Soh  Had  the  Eftatefo 

the  Breach   of  the  Condition.     But  my  hd 

goBs  tells  us,'  That  if  it  fhbuld  be  a  CotiM 

M^jit   wobld  not  only  defeat  the  Daughters  of 

their  Portions,  but  the  future  Devife,  to  tbein, 

ilrhich  is  diredly  contrary  to  the  Will  of  tlie 

Teftator,  and  therefore  it  (hall  be  conilnied  to  be 

a  Umhatiim  upon  the  Eftate  of  Hi  the  youog^ 

Son,  and  that  his  Brother,  the  eldeft  Son»  IbaU 

tftke  it  as  fuch. 

^^1*         So  a  Devife  of  Lands  to  his  eldeft  Son  tipop 

^^      Gmiition  that  he  j^oy  20  2.  to  his  Brothers,  and  i 

Pmcy,     he  fail  of  paying  it  to  either  oi  them,  that  thea 

I  Roll,     he  or  they  may  enter  and  hold  the  Lands^  this  s 

Abr.  4tx.  ^  notation  of  the  Eftate. 

T*i$  probable  upon  theft  Authorities  the  Q& 

pSteT  1  ®^  ^^y  ^^  Porter  was  adjudg^ ,  which  was  a  D^ 

Vent.  199.  vife  of  Lands  to  his  Wife/or  Lijfe,  and  afrcrwaris 

lUim.a36.  to  his  Graodaughter  the  Lady  Anne  KnoUs^  and 

a  lAy.6i,  iJje  Heirs  of  her  Body,  provided  and  upon  CondiM 

{he  marry  with  the  Confent  of  his  faid  Wife,  and 

the  Earls  of  Warwick  and  Manihefier^  or  the  major 

Part  of  them^  and  in  Cafe  (he  marry'd  without 

fuch  Conftnt,  or  die  without  Iflue,  Remaicdec 

over  to  a  Stranger.    It  was  adjudg'd,  That  thoiK)i 

the  Word  Condition  is  in  this  Claufe  of  the  Will, 

yet  )ris  not  a  Condition,  but  a  Conditiofial  Lmiti- 

iian  of  the  Eftate  to  fupport  the  Intent  of  the 

Teftator,  and  to  Ut  in  the  Remainders  ^  for  the 

bare  limiting  a  Remainder  over,  makes  it  a  li- 

wAation  and  not  h  Condition  \  for  'tis  in  £f{e&  as  if 

,  f  he  Teftator  had  faid,  if  fhe  marry  without  Coo- 

(ent,  or  if  ihe  die  without  IfTue,  my  Eilate  fliall 

remain  to  another.    And  if  it  fhould  be  a  CSmfi- 

ti0fr,  and  the  Grandaughtef  fhould  not  pef£mn  it, 
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xh  iuch  Cafe  the  Heir  at  Law  might  enter  and 
take  Advantage  of  it,  and  by  Conftquence  he 
would  defeat  him  in  Remainder,which  could  never 
be  the  Intent  of  the  Teftator-,  but  it  being  a  Limi- 
tation, it  (hall  only  determine  her  own  Eftate. 

A  Devife  of  his  Lands  to  his  eldeft  Son  in  Tail,  ^^^^ 
Remainder  to  his  youngeft  Son  in  Tail,  Remain-  ^^fXa 
der  to  the  Heirs  of  the  Body  of  the  Teftator,  who  pio.  com.- 
had  Iffue  a  Daughter,  Remainder  over  in  Fee,  403. 
And //either  of  thofe  on  whom  he  had  entailed  bis  ^^^'MS* 
Lands,  Jlwuld  moleji  the  other  for  the  fame,  or  mort-  \t^rl\yth€ 
gage^  feU^  or  otherwife  inctmber  it^  thai  from  thence  Name  of 
forth  fuch  Perfon  Jhould  he  excluded,  and  the  entail  siiarring- 
made  to  him  Jhoidd  be  of  no  Force,  but  that  it  Jhatt  '^,^^[''' 
iefcend,  and  come  to  the  next  in  Tail,  as  if  fuch  dif 
orderly  Perfon  had  not   been  mention  d  in  the  If  ill. 
The  eldeft  Son  levy'd  a  Fine,  and  he  and  the 
youngeft  Son  join'd  in  a  Recovery,  then  the  Sijet 
enter'd  for  a  Forfeiture-,   and  adjudg'd,  that  her 
Entry  was  lawful,  for  this  was  not  a  Condition^ 
but  a  Limitation  of  the  Eftate  •,  for  if  it  had  been 
a  Condition,  then  the  eldeft  Sen  might  have  en- 
tered for  the  Breach  thereof,  and  fo  defeat  all  the  . 
Remainders,   which  was  never  intended  by  the. 
Teftator^    but  'tis  a  Limitation  of  their  Eftate 
which  determines  the  fame,  and  cafts  the  Freehold 
open  the  next  in  Remainder  without  Entry, 

London  Cufloms. 

tJnder  this  Title  I  fhall  mention, 

( T .)  The  Cujioms  relating  to  t)iJlribution  of  Fret* 

mens  perfonal  EJfates, 
(2.)  The  Cuftom  of  Botch  Potch. 
'    (3 .)  Such  Cvjfoms  as  relate  to  Executory 
(4i)  To  Orpha7ts. 

(1.)  A  StotheDiftributionorDifpoSiionofFree* 
-  jljL  men's  perfonal  Eftates. 

Ff  If 
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If  a  Freeman  of  London  be  marry'd,  bat  bas 
2Salk«426  no  Children  ^  on  his  Deceafe,  (after  Debts  paid, 
and  the  cuftomary  Allowances  for  his  Funeral, 
and  the  Widow's  Chamber  deduced)  the  Half  of 
his  peribnal  Eftate,  by  the  Cuftom,  belongs  to  his 
Widow,  the  other  Half  he  may  difpofe  of  as  he 
pleafeth. 

So  if  he  has  Children,  and  no  Wife,  half  of 
his  Eftate  belongs  to  his  Children^  die  other  klf 
he  may  difpofe  of. 

But  if  he  has  a  Wife  and  Children,  one  thid 
Part  belongs  to  the  Wife,  another  third  Part  to 
the  Child  or  Children,  and  he  can  difpofe  of  the 
remaining  third  Part  only. 

And  if  fuch  Freeman  die  Inteftate,  the  Cafiom 
can  only  affed  two  thirds,  and  the  remaining 
aa  Car.  i.  third  is  lubjefl:  to  the  Statute  of  Diftributions,  by 
cap.  lo.  which  one  third  thereof  is  allowed  to  the  Widow, 
ante  aa.  and  two  thirds  to  the  Child  or  Children  ^  fo  di- 
viding the  whole  into  ninths,  four  Ninths  belong 
aSalk.4i5.  j^  ^jg  Widow,  and  five  Ninths  to  the  Children. 

If  a  Freeman  make  his  Will  contrary  to  thde 
Cuftoms,  and  give  away  more  than  the  third  PM 
of  his  perfonal  Eftate  from  his  Wife  and  Children, 
they  may  be  relieved  againft  fuch  Will,  by  exhi- 
biting their  Bill  againft  the  Executor  in  the  Coist 
of  Orphans,  and  fo  much  of  the  Will  as  is  oofi- 
trary  to  the  Cuftom,  will  be  declared  void. 
cityyerfui     Or  if  a  Freeman  ftiall  fettle  or  make  over  aB; 
aLev        ^'  ^^7  ^^^^  °^  ^^^  perfonal  Eftate,  with  a  Defi 
Not^iw/tti  to  defraud  either  his  Wife  or  Children  of  their 
£«ecfir«ro/ Shares  or  Parts,  they  may  like  wife  be  relievU 
Sewfter,        A  Freeman  of  London  had  two  Sons,  the  eld 
Fep^*84    ^y'^  leaving  a  Sop,  and  then  the  Freeman  dfij 
10  Car,  X.  the  Grandchild,  tho'  in  Law  a^  Reprefentative  i 
the  Son  who  never  was  advanced,  has  no  Part  hf 
the  Cuftom  of  London  ^  for  the  Cuftom  e^eivM 
only  to  the  Children,  and  not  to  the  Grandcfail- 

drciw 
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4t«n,  perNoftbey,  and  fo  it  was  certify'd  Vy  the 
Recorder  into  Chancery.  ^SaI^/^^s 

The  Widow  of  a  Freeman  is  within  the  Cuftom 
for  (he  having  the  Liberty  and  Privilege  to  trade 
in  the  City,  and  fo  able  to  take  Bene^t  by  it  fball 
be  bound  by  the  Cuftoms  of  it. 

The  Mortgage  of  an  Inheritance  to  a  Freemaa  T^^ornbo- 
bath  been  held  to  be  Part  of  his  perfonal  Eftate,}^;!^;^^^^^^ 
and  to  be  divided  according  to  the  Cuftom*  i  chan. ' 

So  hath  a  Legacy,  where  a  Freeman  was  Exe*  Cafes  28  y, 
cutor^  and  Refiduary  Legatee,  and  dy'd.     The  civiWfr- 
^Queftion  was,  Whether  the  perfonal  Eftatc  being  f'"  Rich, 
Imt  a  Legacy,  which  till  Eleftion  vefted  jrrim^  ^^^^1^^^'  ^^ 
facie  in  him,  not  as  Legatee,   but  as  Executor?  Jt / 
was  agreed.  That  the  firft  Teftator's  Eftate,  which 
remains  in  the  Executor  as  Executor,  fhall  not  be 
fubje<a  to  the  Cuftom  as  the  Executor's  own  Eftate ; 
tie  Lord  Chancellor  decreed  the  contrary,  and 
{aid,  IvfiU  mahi  EleSion  for  him. 

But  where  a  Freeman  oi  London  purchase th  a.3  o^*"; 
l^e^ie  for  Years  of  fome  Houfes  in  London  for    *  ^*  *  ^* 
7ool.  and  afterwards  for  100 1,  more,  bought  the- 
Inheritance,  and  takes  the  Conveyance  in  apo-. 
thers  NameinTruft  for  him  and  his  Heirs^,  and* 
dies  :  The  Queftion  was.  Whether  this  Leafe  be' 
within  the  Cuftom  of  London  to  be  devifed  as  a 
Chattel }  For  it  was  agreed  by  all,  that  a  Leafe  t  ,^"aiid 
fojF  Years  alTign'd  over  to  attend  the  Inhwitanee,  ^'/'^^qj^ 
is  not  within  it  ^   and  the  Chancellor's  Opinion  2  01^1°  ' 
waa,  That  neither  can  this  Leafe,  for  it  is-  htit  to  the  Rep.  18^. 
tnheritoMce.  3^  c^'-  ^* 

So  it  has  been  adjudg  d  in  +  Chancery,  where  },J^^^^'"; 
Money  was  depofited  by  the  Father  to  purchafe  ante  lyi/ 
Lands  in  Purfuance  of  Marriage  Articles,  that  it  set  Ham- 
fliall  be  taken  as  real  and  not  perfonal  Eftate.  "^""^^  '^^^' 
\\  It  was  held  in  the  Cafe  of  P^te  and  f/attow,  {""^S'^^ 
23  Car.  2,  that  a  Citizen  of  London  cannot  devife  contra. ' 

F  f  2  his  I  Lev.  2 27. 
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his  Cliild's  cuftomary  Part  over  to  another,  t& 
Cafe  the  Child  die  in  his  Minority. 
(2.)  As  to  the  Cujiom  of  Hotcb  potcb. 
'  If  a  Freeman  advance  any  of  his  Children  witk 

a  Portion,  it  (hall  be  taken  to  be  in  full  of  their  Ad- 
vancement, and  (hall  bar  them  to  demand  any 
farther  Part  by  the  Cuftom  ^  but  if  it  appear  what 
i  cha.       ^Ijj^^  Portion  was  by  any  Writing  undec  the  Fa^ 
R*P-  '»3-  Cher's  Hand,  or  by  his  Will  or  Marriage  Settle- 
ment-,  and  although  by  the  faid  Will  or  Settle- 
ment it  is  declared,  that  the  faid  Portion  is  or  was 
in  full  of  his  Child's  Part  by  the  Cuftom,  yet  this 
Child,  fhall  come  in  for  a  further  Share  of  the 
cuftomary  Part  of  his  Father's  perfbnal  Eftatc, 
bringing  the  Portion  already  received  into  Hctdh 
aSalk.426.  p^^^j^  ^-^Ij  ^j^g  unadvanc'd  Children. 

As  for  Inftance,  a  Freeman  has  two  Children, 
and  giveth  to  one  of  them  1 000 1,  towards  his 
Advancement,  and  then  dies  worth  9000 1,  in  this 
Cafe  the  Wife,  the  Children,  and  the  Executor, 
ftiall  have  three  equal  Parts,  viz.  3000 1  each, 
and  then  the  1000 1,  given  in  Advancement, (hall 
be  brought  into*  Hotcb  potcb  with  the  Orphonagc 
Thirds,  and  equally  divided  between  the  two 
Children,  which  will  make  their  Shares  2gocI 
each.  ^ 

Pr.  Loiid.       If  a  Freenian  advance  his  Son  or  Daughter  with 
^'4-         a  Portion,  and  they  being  of  full  Age,  give  him 
a  Releafe  of  all  Claims  they  might  have  on  his 
Eftate  at  his  Death  •,  or  if  the  Daughter  after  mar^ 
ry,  and  her  Hufband  gives  the,  Father  the 
Releafe,  fuch  Releafes  are  void  5  and  the  Reafoa| 
is,  becaufe  neither  of  them  had  any  Right 
Claim  to  any  Part  of  the  Father  s  Eftate  tiU  afte 
his  Death. 
Bfckford**      jf  a  Freeman  has  but  one  Child,  and  he 
^'•^^v       received  fome  Portion  from  his  Father,  and  tJ 

^  ^^^^279  ^^^  Freeman  dies,  leaving  this  Child  and  a  Wi^ 
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iow  5  the  Child  Ihall  have  his  full  Orphan's  Part,    ^ 

without  any  Regard  to  what  he  has  already  re-. 

ceiv'd  5  for  that  Advancement  in  Part  is  only  to 

be  brought  into  Hcach-potcb  with  Children,  and 

not  with  others,  per  Nortbey,  iSiik.  426 

{3.)  Of  fuch  Cvftoms  as  relate  to  Executors. 

By  the  (^uftdm,  Probate  of  Freemen's  Wills  in  Lutch'* 
London  is  before  the  Lord  Mayor  in  his  Huftings  5  ?^*^*'    '^ 
and  it  is  a  Cuftom  for  the  Executors  of  Freemen  to^*^'^Hui 
give  Bond  as  well  in  the  Court  of  Orphans,  as  in  13  car.  i. 
the  Spiritual  Court.  s.  p.  cai- 

/^  It  is  a  Cuftom,  if  a  Contrad  be  made  by  one  ^^lH^f* 
Citizen  to  pay  Money  to  another,  and  he  who  ^Jj-^  *"^^ 
made  the  Contratt  dies,  his  Executor  or  Admini-  Wton, 
ftrator  (hall  be  chargeable  therewith,  asif  it  were  TCo.82. 
apon  an  Obligation.  ^'"^  '^J3f- 

+  So  by  Cuftom,  Bom  Notahilia  are  to  be  to  the  76^^^^ 
V'alue  of  10/  in  London.  poft,Eeasiy 

11  The  Executor  of  a  Freeman,  if  he  does  riot  in-  ^^^^tors. 
ftrua  the  Apprentice,  is  liable  by  the  Cuftom  to  ^^^V/* 
provide  for  him,  or  find  him  another  Mafter.         y,er/is  " 

In  the  Cafe  of  Anderfon  and  Redfiaw,  verfus  Hull, 
Dwci  and  Chandkr^there  happened  a  Lofsof  Part  of  ii-cv.177. 
i  Freeman's  Efl:ate  by  the  Infolvency  of  his  Exe- 
cutor, and  the  Queftion  was.  Whether  it  ought  to 
be  born  oi;t  of  the  Teftamentary  Part  of  hisEftate 
5nly,  or  out  of  the  whole  perfonal  Efl:ate  as  well 
:uftomary  as  Teftamentary  .there  being  no  Cuftom 
rf  the  City  direfling  how  fuch  Lolkfiouldbeborju 

It  was  decreed  in  Chancery  by  the  Lord  Chancel- 
lor Cowper  in  Trin.  Term,  1715,  that  the  Widow  and 
^rphans  of  a  Freeman  oi  London  are  in  the  Nature 
^Creditors  for  two- Thirds  of  the  perfonal  Eft  ate  he 
[hall  die  poflefs'd  of,and  that  if  any  Lofs  happen  by 
•»^e  Infolvency  of  his  Executors,  fqch  Lofs  ought  to 
^  born  by  the  Legatees  of  a  Freeman  entirely  out 
>f  bis  Death's  Part  •,  fo  that  the  Widow  and  Or- 
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phans  may  have  two  full  Thirds  of  the  Frecmftvl 
Eftate,  as  if  no  fuch  Lofs  had  been. 
4.  Of  the  Cufioms  relating  to  Orphan^ 
I  Roll.  The  Court  of  Orphans  is  held  before  the  Lorf 

Rep.  316.  Mayor  and  Aldermen;  who  are  Guardians  toaS 
I  RoiJ.      Orphans,  and  it  is  the  Cuftom,that  if  any  Freemafl 
''^^'^'  or  Freewoman  die,  leaving  Orphans  within  Agt; 
unmarry  d,  that  the  Court  of  Orphans  fhall  han 
the  Cuftody  of  their  Bodies  and  Goods,  until  they 
attain  the  Age  of  Twenty  One,  unlefe  the  Orphao 
,    /    being  a  Female,  fhall  marry. 
^^f""""     And  the  Mayor  and  Aldermen  commit  the  & 
Bolton,  17  ftudy  of  fuch  Orphans  to  whom  they  think  pnv 
Cat  2.   I  per  ^  and  if  any  Perfon  marry  fuch  Orphan,  be- 
Lev.  162.  ing  under.  Age,  without  the  Confent  of  the  fail 
Riymond  ^ourt,  tliey  may  lay  a  Fine  on  fuch  Perfon,  ao 
x,6.         cording  to  the  Quality  and  Portion  of  the  Or- 
Harwoods  phau  5   and   if  fuch  Perfon  refufe  to  jiay  the 
Cafe,  24     Fiyje,  they  may  commit  him  to  Neipgate  'till  he 
L^rj"-!.  ^  f^l^^^^i  *>"*^  i*  ^"ch  Perfon  fettle  a  comi5ctent  Eftaie 
I  Mod.79.  on  the  Orphan,  as  the  Court  fliall  dired,  they,  oi 
jVenc*      Petition,  iijmlly  remit  the  Fine. 
^7^-  The  perfonal  Eftatesof  Orphans  was  formerly 

paid  into  the  Chamber  of  London^    by  the  Exe- 
cutor or  Adminiftrator. 

But  by  an  Ad  made  the  5th  and  6th  of  V%l 
k  is  provided  and  enaQed^  that  no  Perfon  or  ftr- 
Cap.  10.  j^^  vbatfoever  Jbally  at  anytime^  be  compelled  or  oHi» 
ged^  by  Virtue  of  any  Cufiom  within  the  fdd  Gtj,  n 
by  any  Order  or  Procefs  of  the  Canrt  of  Orphamj  or 
ctherwife  howfoever^  to  pay  or  deliver  into  the  QMio 
of  the  jaid  City  of  London,  any  Sum  or  Sums  (f  lb' 
ney,  or  perfonal  Eflate^  due  or  to  he  due,  or  heloHpf 
to  any  Orphan  or  Orphans^  of  any  Freeman  oftbejd 
City,  any  Law  or  Ufage  for  inforcing  the  Jam  *<• 
^itb^anding. 
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Marriage,  Conditions  annexed  to  it. 

lOnditions  ^gzin^ Marriage  in  general,  are  void 
f  in  Law,  as  if  a  Legacy  of  5  00 1  is  given  to 
3  Woman  if  Ihe  doth  not  marry,  and  300/.  if  flie 
doth  marry  5  and  afterwards  fhe  marrieth,  fhe 
Ihall  have  the  ;eo  I  becaufe  the  Cofidition  an- 
nexed to  that  Legacy  is  void. 

So  if  a  Legacy  is  devifed  to  a  Woman,  if  (he 
jdoth  not  marryfucb  a  Per/on^  and  if  fhe  doth  after-^ 
wards  marry  him,  the  Legacy  is  void. 

By  the  Civil  Law,  if  a  Legacy  is  devifed  to  a 
Man  provided  he  marry  f .  A.  the  Marriage  mufl 
take  efted,  otherwife  the  Legacy  is  not  due  ^  but 
if  it  be  that  he  marry  with  the  Confent  of  R.  B. 
he  is  obliged  to  be  married,  but  it  may  be  .without 
fuch  Confent,  unlefs  the  Legacy  is  devifed  over 
to  another  Perfon  •,  and  the  Reafon  is,  becaufe 
the  Marriage  being  limited  to  the  Confent  of  a 
particular  Perfon,  it  he  fhould  refufe  to  give  Con- 
fent, it  would  wholly  obflruft  the  Marriage  it 
felf,  which  is  a  Thing  againft  Law^  but  if  the 
Legacy  had  been  given,  fo  as  he  marry  with  the 
Advice  of  V^.  N.  in  this  Cafe  he  muft  ask  Advice^ 
iho  he  is  not  obliged  to  follow  it. 

The  Father  devifed  500  I  to  his  Daughter,  but  Godb.  yi; 
it  was  upon  Condition,  that  if  fhe  would  not 
marry  R.  B.  it  fhould  be  taken  from  her  and  given 
to  him,  the  Daughter  died  before  fhe  was  capable 
of  Marriage,  or  qualified  to  give  her  Confent, 
This  Condition  is  only  in  terrorem,  and  R.  B.  fhall 
not  have  500  /.  tho'  'tis  devifed  over  to  him,  be- 
caufe there  was  no  Fault  in  the  Daughter,  and 
therefore  there  ought  not  to  be  any  Punilhment,. 

A  Devife  of  70 1  per  Ann.  to  his  Wife,  if  fie 
JbaU  remain  a  Widow  •,  in  fiich  Cafe,  by  the  Civil- 
Law,  fhe  is  oblig'd  to  give  Security  to  repay  what\ 
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Ihe  Ihall  receive,  in  Cafe  (lie  marry  again  ;  l?ut  if 
the  Words  had  been  until  fhe  fhall  be  married,  or 
fo  long  as  Ihe  Ihall  be  unmarried,  (he  is  not  oblig'd 
to  repay  what  fhe  received,  in  Cafe  fhe  marry  a 
fecond  Hufl^and. 
Force  ^  Feme  Sole  devifed  her  Land  to  a  Man  and 

Hembling  ^^^  Heirs,  whom  fhe  afterwards  married .  and  then 
4  Rep.  6i.  fhe  died  without  IfTue-,  adjudged,  That  the  Mar- 
Goidf.io9riage  was  a  Revocation  of  her  Will,  for  that  be- 
ing her  own  Aft,   doth  amount  to  a  Counter- 
mand in  Law :  But  Gold/horovgh  reports  it  other- 
wife,  V2%.  that  the  Marriage  was  no  Revocation. 
Clerk  A  Man  promifed,  That  in  Confideration  the 

ytrfui  Woman  would  marry  him,  that  he  would  leave 
ibn°Tcro  ^^^  worth  500Z.  they  married,  the  Hufliand  died 
571'.  *  and  did  not  leave  her  fo  much,  and  thereupon  (he 
See  Star,  brought  an  Aftion  againft  the  Executor  of  her 
a9C4r.2.  Hufband-,  it  was  objefted.  That  it  did  not  lie 
V?at  In  againft  him  upon  a  collateral  Promife  of  the  Te- 
Executor  flator,  or  if  it  did,  the  Marriage  was  a  Releafej 
erAdmini'  and  this  was  the  Opinion  of  my  Lord  ^Hoi^t, but 
mtbj/h''^  adjudged,  That  it  was  not  a  Dvty  in  the  Life-time 
gtd^^t!'  of  the  Hufband,  and  therefore  could  not  be  relea- 
ufon  any    fed  by  the  Marriage,  fo  that  the  Aftion  lay  againft 

^grement  his  ExeCUtor. 

'"  ^7mkr  ^  ^  ^^^  entered  into  a  Bond  to  a  Woman  with 
pil^ittWrL  ^  Condition,  that  if  he  married  her,  that  in  fuch 
ting.         Cafe   his    Heirs,  Executors,    or   Adminiftraton 

*  Smith  ^^0^^^  P^y  ^^^  ?^^  ^*  ^^^^^  ^^5  Death  ^  he  married 
yerfus  her,  and  the  Wife  furvived.  Two  Judges  againft 
Stafford,  the  Chief  Juftice  Holt  held,.  That  the  Aftion  was 
Hob,  217.  jjQ^  releafed  by  the  Marriage,  becaufe  there  was 
t  Aaon  1^0  Caufe  of  Aftion  during  the  Life  of  the  Hus- 
wfus  band,  for  that  did  not  arife  till  after  his  Death, 
^^h  and  then  his  Bond  remained  good  to  the  Wife : 
Wiiri'."'  But  a  Writ  of  Error  being  brought  in  the  Exch- 
qverChamber  upon  the  Opinion  of  the  Chief* 
Juftice,  the  Plaintiff  in  Errors  perceiving  the  Court 
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inclined  to  affirm  the  Judgment,  proceeded  no 
farther. 

As  to  Devifes  relativg.  to  Dowers  or  Jointwes^  I 
jfini  thefe  Cafes : 

ff.  A  Devife  of  Lands  to  his  Wife,   till  hisOoaitt 
Daughter  Prudence  was  Nineteen,  and  afterwards  ^/^  , 
to  his  faid  Daughter  in  Tail,  and  that  then  flid  ^J^^  ^[^ 
Ihould  pay  to  her  Mother  12  I.  per  Annum  for  her  eUz.  lag. 
hife  in  Recompence  of  her  Dower,  and  if  Ihe  «  Leon, 
faifd,   that  in  fuchCafe  the  Mother  Ihould  have  ^57» 
the  Land  for  Life^  fhe  brought  a  Writ  of  Dower 
before  her  Daughter  was  Nineteen  \  and  after 
fhe  was  Nineteen,  fhe  enter'd  for  Non-payment 
of  the  Rent  of  \2  I,  per  Ann.  Adjudg'd,  That  by 
bringing  the  Writ  of  Dower,  fhe  had  wav'd  the 
Benefit  to  have  the  Land  for  Life,  and  that  it 
was  againft  the  Intent  of  the  Teftator  fhe  fhould 
have  both. 

Devife  of  Lands  to  his  Wife  generally  for  her  Leakt^ff/W 
Life,  this  cannot  be  averred  to  be  for  her  Join-  RandaU, 
tiire,  and  in  Satisfadion  of  her  Dower,  becaufe  a  ^'''^  '", 
Devife  imports  a  Confideration  in  itsfelf-,  and  as  cJ^"^* 
it  fhall  not  be  averr'd  to  any  other  Ufe,  than  to  Rep.*  4, 
the  Devifee  himfelf,  fo  it  fhall  not  be  averr'd  to  be 
for  z'yointure^  and  fhall  not  be  taken  to  be  fb,  but 
rather  as  a  Benevolence  than  a  Jointure. 

An  Adion  was  brought  againft:  a  fingle  Wo-  Trin.  la; 
man,  who  married  pending  the  Suit-,  adjudg'd,  ^- ^*  ^ 
That  it  was  not  abated,  but  that  the  Plaintiff 
might  ftill  proceed  againft  her  to  Judgment  and 
Execution,  and  take  her  in  Execution,  by  the 
Name  in  which  theAftion  was  commenced,  not- 
^ithftanding  fhe  was'  now  married. 

So  if  a  Woman  give  a  Warrant  of  Attorney  to  i  show«ir, 
confefs  a  Judgment,  and  then  marries  •,  a  Bill  may  *^'P*  9*- 
be  fifd,  and  Judgment  entered  againft  Hufband 
ftndWife,  ' 

••'         '  Notice 
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OTICE^  or  no  Notice,  produces  divers  II 

fe£te,  in  Refpe^  of  the  Perfon  to  whom  it 

ought  to  be  given  ^  either  to  free  him  from  €om 

Charge,  or  to  make  him  fubje£l  to  a  Forfeiture 

of  his  Eftate,  of  which  I  (hall  give  the  Inftances 

following. 

Keilw.f  I*     Jf.  If  an  Executor  payeth  a  Debt  upon  Simple 

CwT  a     ^^^^^y  ^^^  &^  ^^  Uifcharge  of  another  AQmo 

Vaugh.  94  againft  him,  if  he  had  no  Notipe  of  other  Debts  of 

higher  Nature  at  that  Time, 
cbrbet'f        An  Adminiftrator  livM  in  one  County^  and 
QAf        an  Adion  of  Debt  was  brought  againft  him  and 
^l/^  %*  laid  in  another  County  •,  and  before  he  had  any 
»    ^  3«*  jjQtice  of  this  Adion,  he  paid  feveral  Debts  whid 
the  Inteftate  ow'd  by  Specialty,  and  had  not  Af- 
lets  left  to  pay  the  Debt  in  Demand,   tho'  h 
had  Aflets  at  the  Time  of  A£tion  brought  ^  and 
now  he  appeared,  and  pleaded  this  fpNCcial  Matter, 
and  concluded,  that  he  had  nothing  in  his  Hands ; 
adjudg'd,  A  good  Plea* 
whalley        So  where  the  Teftator  deviled  his  Houfes  to 
V^^^^       hisWife  for  Life,  then  to  hiseldeft  Son  and  hif 
Lmwipo  ^^^^^  paying  to  his  youngeft  Son  40  I  and  /«- 
Uftg  his  faid  eldef):  Son,  to  come  to  the  youngeft 
and  his  Heirs.    The  Money  was  not  paid  ^  the 
Queftion  was.  Whether  the  eldeft  Son  had  forfei* 
ted  his  Eftate,  by  not  paying  the  Money  with- 
out Notice  given  him  of  his  Father's  Will?  For 
it  fhall  be  prefum'd,  that  being  his  eldeft  Son  he 
had  entered  as  Heir,  which  is  a  better  Title  than 
he  could  have  by  the  Will  ^  'tis  true,  if  the  De- 
Sir  An-      vifc  had  been  to  a  Stranger^  as  he  takes  Notia 
uTIcZ'  what  Eftate  is  devifed  to  him-,  fo  he^is  obliged 
4  Rep.  8a.  to  take  Notice  upon  what  Condition  'tis  given ^ 
b.  2  Leon,  but  the  Heir  at  Law  is  not  bound  fo  to  do^  ther& 
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fere  Notice  muft  be  given  to  him  of  a  Condition 
finne:(:'d  to  hisEilate,  otherwife  he  {hall  not  f(»c* 
jFeit  it. 

NHncupative^WilL 

TH I S  is  where  the  Teftator  declares  his  Will 
before  a  fufficient  Number  of  WitnelTes^ 
which  being  reduc'd  into  Writing,  either  before 
or  after  his  Deaths  is  good  to  difpc^e  of  his  Perfo 
fial  EJtate^  but  not  his  Lands. 

And  by  the  Statute  2  9  Car.  2.  'tis  enafted,  19  Car*  3^ 
That  a  Nuncupative  Will  Jhall  not  be  good  exceeding  ^*P'  3» 
3  o  1.  unlefs  proved  hj  three  Witnejfa;ipho  wereprefent  at 
the  making  thereof,  nor  utilefi  it  was  made  in  the 
Time  of  the  laji  Sichtefs-  of  the  Deceafed^  or  in  hb 
Homfe^  or  where  he  hath  been  refdentfor  ten  Days  be- 
fore^ uttlefs  furpri%d  in  Sicknefsfrom  Homey  and  no 
pvidence  Jfyatt  be  given  to  prove  fucb  WiU  after  fix 
Months,  unltfs  it  be  committed  to  TTriting  within  fix 
Days  after  the  making. 

Neither  fiatt  any  Letters^  Teflamentary  or  JProbate^ 
of  fucb  Will  pafs  the  Seal  of  any  Courts  till  fourteen 
Days  after  the  Deceaje  of  the  Teftator ^  nor  tntil  Pro^ 
cefs  hath  ijfued  to  call  in  the  Widow ^  ^r  nent  of  Kin^ 
to  contefl  it. 

Before  this  Statute  it  was  neceffary  to  put  the 
Will  in  Writing,  and  to  prove  it  ^  for  the  Execu- 
tor could  bring  no  Aftion,  unlefs  the  Will  was  roEd.4.1. 
committed  to  Writing,  and  proved  by  a  Witnefi,  ^  ^-  ^'  '• 
and  under  the  Seal  of  the  Ordinary,  tho'  not  of  p^  ^^^^ 
the  Party.  cutor  2. 

The  Plaintiflf,  as  Adminiftrator,  exhibited  a  Bill  14  h.  6.s: 
to  have  a  Difcovery,  and  an  Account  of  the  In- 
teftatea  Eftate.     The  Defendant  pleaded,  That 
the  fuppofed  Inteftate  made  a  NuncupatheWiOy  Verhora 
and  another  Perfcm  Executor^  and  infifted,  that  b'^{^|„ 
he  was  not  s^ccountable  to  the  PlaintifF,  as  Admir  z  ch.  Rep^ 
'     '  ftrator,  192.  . 


4J4  Ordinary. 

niftrator,  nor  to  any  other  Perfon  but  the  Exe- 
cutor ',  but  decreed.  That  fuch  a  Will  before  Pnr 
bate,  is  not  pleadable  againft  an  Adminiftrator. 

Nuncupative  Coiicile. 
By  the  fame  Statute  'tis  enafted.  That  m  Tfii 
In  Writing,  concerning  anyperfonal  Efiate^  Jl>all  be  rtr 
.  pealed,  or  any  Claufe  therein  altered  by  any  Jf^ords  or 
jnU  by  Word  of  Mouthy  except  the  fame  be  put  nr 
Writing  in  the  Lifetime  of  the  Tefiator,  and  rfod  U 
and  approved  by  him,  and  proved  to  be  fo  done  by  tbra 
Witnejfes,  &c.     After  the  making   this    Statute 
«toni.       George  StoniweU,  by  his  Will  in  Writing,  made 
weH'*       his  Wife  Executrix  and  Refiduary  Legatee,  after 
Ra^m        ^^^^  Legacies  paid  5  but  Ihe-  dying  in  his  Lif^ 
"*n'334'  xhme,  he  made  a  Codicile  by  Word  of  Mouth, 
and  deviled  thereby  to  George  Robinfon^  all  which 
he  had  given  in  his  Will  to  his  Wife.     This  was 
adjudged,  by  the  Delegates,  to  be  a  good  Nuncu- 
pative-Codicile,  and  that  it  was  quaji,  a  new  Will, 
torfb  much  as  he  had  given  to  his  Wife  ^  that  as 
to  that  Matter,  it  was  no  Alteration  of  the  Will 
in  Writing,  becaufe  there  was  no  fuch  Will  5  for 
the  Operation  of  it  was  determined  by  the  Death 
of  the  Wife,  in  the  Life-time  of  the  Teftatorj  fo 
that  as  to  the  Rejiduum  devifed  to  her,  it  was  ut- 
terly void. 

Ordinary^ 

IS  properly  taken  for  the  Bi/l)op  oftheDiocefe,  or  he 
who  hath  Ordinary  Jurifdi3ion  in  Ecdefiaftical 
Matters  for  the  Execution  of  Juftice,  but  fubjeft  to 
the  King,  and  to  his  Courts  of  Common-Law. 

This  Ordinary  hath  Power  in  granting  and 
revoking  Adminiftrations  •,  and  'tis  a  Power  which 
is  annex'd  to  his  Perfon,  wherever  he  is,  I  mean  to 
.  the  Perfon  of  a  Bijhop  •,  for  there  are  many  other 
Perfons  who  have  Deputation^  to  grant  Admini- 
flxation,  as  fhall  be  (hewn  under  this  Titk. 

Now 
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Kow  as  to  his  Power  to  grant  and  revoke  ^d- 
Hiiniftrations,  I  find  fome  Cafes,  vi%.  an  Execu- 4H.7.13. 
tor  adminifter'd,  but  would  not  prove  the  Will  { 
in  fuchCafe  the  Ordinary  may  grant  Adminiftra- 
tion  to  another,  and  he  may  bring  an  Aftion,  tho'    » 
there  is  an  Executor  appointed  by  the  Will  5  and  if 
fuch  an  Adminiftrator    Ihould  be  fued,  *tis  no 
good  Plea  to  fay,  That  the  Teftator  made  an 
Executor,  who  adminifter'd  and  traverfe  that  he 
died  inteftate  \  for  the  Plaintiff  may  reply,  and 
ftiew  the  fpecial  Matter,  that  Adminiftration  was 
granted  to  him  in  Default  of  proving  the  Will  by 
the  Executor. 

'Tis  true,  the  Ordinary  is  bound  to  grant  Ad- 
miniftration, and  therefore,  if  Debt  is  brought  ^^  h.  g^ 
againft  him,  and  pending  the  A&ion  he  commits 
Adminiftration,  the  Writ  {hall  abate. 

But  if  two  Perfons  contend  which  of  them  is  Robin** 
the  rightful  Executor,  in  fuch  Cafe  he  cannot  grant  C4/e,M«» 
Adminiftration  pew^^wt^  lite.  ^3^* 

And  to  Ihew  that  this  Power  is  annexed  to 
his  Perfon  -,  if  a  Bifhop  of  Irehttd  happen  to ,  be  carter  ytt 
in  Evghftd^  he  may  grant  Adminiftration  here/'^^rofs 
of  any  Thing  within  his  Diocefe  in  Ireland.    But  ?°^^-  33* 
the  grafting  an  Adminiftration  is  only  an  An- 
tbority  given  to  another,  which  is  revocable  in  its 
Nature. 

,  As  if  Debt  is  brought  againft  an  Adminiftra-  ^'jH^.iS. 
tor,  and  pending  the  Aftion,  the  Ordinary  grants 
Adminiftration  to  another  •,  this  may  be  pleaded 
in  Abatement  to  the  Aftion,  becaufe  the  gran-  See  Tit. 
ting  the  Adminiftration  was  only  2in  Authority,  and  Admini- 
the  Adminiftrator  is  but  a  Servant  to  the  Ordi-  ^I'^l^l^^ 
nary,  whom  he  may  change  at  any  Time,  and  contra,  * 
'  there  is  no  Occafion  for  a  formal  Sentence  of  Re-  Newman 
vocation^  but  the  ^Ordinary  hath  Power  to  re-  ^**/"* 
yoke  it  without  fuch  Sentence.  oZ^1l' 

Where  ♦lAnd/ 
♦  303. 
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6  a  jr.  6.  Where  an  Adwimffrator  is  Plaintiff  he  mufl:  fhet 
35H.6.3x.|jy  v^hom  Adminmration  was  granted  to  him, 
becaufe  he  hath  the  Power  by  Virtue  of  fuch 
g."-  J- ^*  Commiflion  •,  but  where  be  is  Defendant,  in  fuch 
Fitx.Adm.  Q^fj^  jIj^  Plaintiff  need  not  fet  forth  by  whom 

the  Adminiftration  was  granted  to  him,  for  it 
ihall  be  intended  it  was  by  the  Ordinary,  tho'  io 
44E.3.i6.{bine  of  the  Tear  Books  it  is  otherwise,  vix.  that 
Fit2.Adin.  ^jie  Plaintiff  muft  fhew  bow  that  the  Defendant 
'^*  was  Adminiftrator,  viz.  that  fuch  a  Perfbo  died 

inteftate,  and  that  Adminiftration  was  comoiit- 
ted  to  him  by  the  Ordinary  ^  but  what  the  Law 
is  as  to  this  Matter,  may  befeen  in  the  Gates  fol- 
lowing, where  I  (hall  mention  the  feveral  Perf(His 
who  have  Power  to  grant  Adminiftrations. 

The  Kiftg^  DoSors  of  Dimmtjy 

The  ArcbbiJbopSf  OjpciaU^ 

Archdeacons^  Surrogates^ 

CommiJfarieSf  Stevards  of  Courts^ 

Deans,  Vicars  General. 

HobfoQ  And  firft,  as  to  the  King :  Debt  was  brought 
wuh  Ai  ^?^^^  ^"  Adminiftrator,  letting  forth,  that  Ad* 
len^V  *miniftration  was  committed  tonvcaper  Carolm 
Regem  without  laying  Debito  modo.  And  upon 
Demurrer  to  the  Declaration  it  was  held  good^ 
Dorrei  becaufe  the  King  hath  univer&l  jnviCdi&pn. 
rerfus  An  Adminiftrator  was  Plaintiff,  fetting  forth 

Coiiini,  that  Adminiftration  was  granted  to  )\\m  by  the 
Cro.  Eiiz.  jircbbifiop,  but  did  not  ihew  W  either  as  Ordi- 
si  p!  ^^y^  ^r  ^y  Virtue  of  his  Prerogative^  yet  it  was 
held  good  ^  for  the  Plaintiff  need  not  {hew  that  it 
•4  Leon,  ^as  by  reafon  of  his  Prerogative^  or  that  the  In- 
'^^  teftate  had  *  Bona  Notabilia,  for  if  be  b^d  not,  it 
tDring  Qygiit  to  be  ihew'd  by  the  Defendant,  ^ 
l^fylffc  » ^^  Adminiftrator  was  Plaintiff,  and  fct  forth, 
isid.^oL  that  Adminiftration  was  committed  to  him  by 

I  Lev,  1 93.  R 


R.  B.  Archdeacon  of  Norfolk^  and  did  not  fay  Loci 
ifiius  Oriinarium  s  this  was  held  well  enough  upon  a 
general  Demurrer  \  for  'tis  not  neceilary  to  (hew 
the  JurifiiBm  of  an  Archdeacon  no  more  than  of 
a  Bijhop. 

But  Twifden^  Juftioe,  faid,  the  Law  was,  That 
in  a  Plea  in  Bar  the  Omilllon  of  thofe  Words  had 
been  ill,  not  only  u^n  Demurrer  to  fuch  Plea, 
but  even  after  a  Verdid:,  but  that  it  was  other- 
wife  in  a  Declaration,  if  the  Defendant  demur 
Ipecially,  and  (hew  it  for  Caufe* 

*Tis  true,  many  Years  before,  there  were  dif- 
ferent Opinions  as  to  this  Matter,  for  Serjeant  chiberton 
Rolls  tells.  That  a  Judgment  was  arrefted  for  the  '}^fi*^ 
Omiffion  of  thefe  Words,  but  this  muft  be  upon  JkouT* 
the  firft  Motion  5  for  the  Court  changed  that  Opi-  Rap.  1 14^ 
nion,and  held,  that  the  Plaintiffneed  not  fet  forth  lyciCra, 
the^Authorityof  an  Archdeacon,  becaufehe  isOcn-  ^5r6Paliiu 
Im  Epifcopi,  and  he  is  to  commit  Adminiftration  •  sdi^  ^  .j 
deJureOrdinario.  s.  p. 

The  Defendant  fet  forth,  that  Adminiftration  Waiford 
was  granted  to  her  by  a  Commijjary  of  a  Bijhop  '^^fw 
Legitime  Confiitutum,  and    upon  a  Demurrer  to  ^^^^ 
this  Plea,  it  was  held  good  ^  for  in  fuch  Cafe         ^*'* 
'tis  as  well  as  if  it  had  been  granted  by  the  Bijhop 
himlelf. 

But  where  the  Plaintiff  declared,  that  the  Ad-  J'j^"?^^ 
miniftration  was  committed  to  him  by  the  Dean  Temple 
of  lAtcbfield,  and  did  not  fay  by  what  Authority*,  Cro.  ei^ 
nor  that  he  was  Loci  Ordinarius  -,  this  was  held  79<* 
naught,  becaufe  it  fhall  not  be  intended  he  had 
any  Jurifdi^on  as  a  Bijhop  or  Archdeacon,  unlefs  'tis 
fet  forth.  ^ 

So  where  the  Plaintiff  declared.  That  Admi-  JjJ^*" 
niftration  was  committed  to  him  by  Andrew  Vane  viiiiamfy 
facTA  TheologiA  DoSorem^   without  faying,   Iroci  Cro.  Eiiz. 
iJHus  Ordinarium^  or  cm  de  Jurepertinuit^  &c.  this  ^^^ •  ^«» 

was  held  ill  after  a  Yerdidr^  for  it  being  in  a  ^  "^^ 

Decla- 
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beclaratioti,  which  ought  to  be  certain,  th^  ]it 
rifdidtion  of  a  Dodor  of  Divinity  fhall  not  be 
intended. 
i6&i7^  But  now  by  the  Statute  17  Car.  2.  this  OmiC 
Car.  2.  fion  is  aided  by  a  Verdift  -,  as  for^  Inftance :  An 
cap-  8.  Adminiftrator  declared,  that  Admmiftration  was 
y^fm  granted  to  him  by  R.  B.  Surrogate  and  Official  of 
Haufon,  -D.  D.  Prebendary  of  the  Prebend  of  C  and  did 
Shore  357.  not  fay,  cui  admifiiftratio  de  jure  perttnuit^  &c*  this 
GWh  *^^  is  aided  by  a  Verdifl:,  and  fo  is  the  Omillion  of  a 
'Perfus        Profert  hic  in  Cjtria,  &c, 

Williams,  *About  twelve  Years  before  the  making  this  Sta- 
1  Saik.  35.  tute,  an  Adminiftrator  declared,  that  an  Admini- 
^  ^'  ftration  was  granted  to  him  by  the  Official  of  the 
>J/«r*  S^fi^P  of  Carlijle,  without  faying ,  Loci  iflius  Ordi- 
Harrifon,  ^arzuttt.  And  upon  a  Demurrer  to  the  Declaration 
a  Mod.  6s.  it  was  held  good  5  for  it  not  being  in  a  Peculiar, 
his  Jurifdiftion  {hall  be  intended. 

And  many  Years  before  in  Trover,  the  Plaintiff 
declared.  That   Adminiftration   was    granted  to 
him  by  R.B.  Official  to  the  Bifiop  of  Peter borouih^ 
without  fliewing  by  what  Authority,  and  thisij 
likewife  was  held  good  after  a  Verdi£t. 
Lucy  An  Adminiftrator  brought  an  ACtion  of  Debt , 

VmUb       ^gai^ft  ^^  Executrix,  fetting  forth,  that  her  T^ 
Cra  EUz.  ft^tor  became  bound  to  R.  Clegg  in  200  /.  that  the 
102.         Money  was  not  paid  to  the  faid  Cfej^^  in  his  Lif^ 
time,  nor  to  the  Plaintiff,  who  married  hisWidow, 
to  whom  Adminiftration  de  Bonis  non^  &c.  was 
granted  by  the  Steward  of  the  Mannor  of  Mansfield, 
cui  Commiffio  Adminiftrationis  iUius  de  Jure  pertinuity 
bridge       *"^  Concludes  with  ?i  profert  in  Curia  ^  this  was  held 
ywfm        ^  good  Declaration. 

ciey ton,  x  *  So  where  an  Adminiftrator  declared.  That  Ad- 
Lutw.  408  miniflrration  was  committed  to  him  by  WliSn^ 
wHtT  I^^^  Vicarium  Qeneralem  in  Spiritualibus  Epifccpi  ' 
Lovehce,  Rofin.  Adjudg'd,  That  the  Vicar-General  in  Spi- 
X  Leon,  ritualibm  amounts  to  a  Chancdlor\  and  this  being 
3»»-  in 
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in  a  Declaration t  the  Oimflion  of  Locf  tfikiOrJitfa^  cUnMnt- 
riwii  is  well  enough,  which  had  been  ocherwiie  in  £"  T^ 

uPlea.  JriSSS^ 

Upon  the  whole  Matter,  where  the  Adouni-  s.p. 
ftiatnir  is  Plaintiff,  he  may  declare  that  Admini-  Cbtrd  -w- 
ftration  is  connnitted  to  him  by  a  Bifhop,  or  by  ^  ^^'ff 
an  Archdeacon,  tho'  he  doth  not  fay  Lifci  ifiiusOr-  gig  ^^^ 
iimrium^  'tis  well  enough,  for  they  (hall  il>B  inten-  Kidimjre 
ded  to  be  Ordinary  of  the  Place.  yvrfw 

Neither  is  it  abfo^utely  neccflary,  That  he  ^^"^?», 
fliould  declare,  in  a  particular  Mamer^  by  whom  g^    ^' 
it  was  granted  I  for  *tis  fufficient  to  fay,  That  w«>d- 
^  Ddnto  madoQmmJfa  fuit  to  him,  this  was  after  ward 
iVerdiS^  but  it  had  been  otherwiie  upon  a  D^Z^  • 

^n^TTcr*  .  Uj^    CtOm 

tBut  he  muft  fhew  ft  was<:(mmttei  tabm^  tho*  eHs.  9079 
he  need  not  fay  ^vlwm^as  where  an  || Adipiniftra*  ^7^ 
tor  durante  nunore  atate  cum  Tfftamento  annexo  was  **^J**** 
Haintifif,  but  did  not  fet  forth  in  his  Declaration,  l^^^^ 
that  Adminiftration  was  committed  to  him  ^  'tis  sciia  z^li 
true,  he  ooncluded  with  a  profert  hk  in  Gliri4  Li*  ^^* 
teiTM  Teftamentarias^  without  faying  Uteras  Aiwor  J^^^^^ 
fntratiamsj  but  that  was  not  aided  by  the  Statute,  umo^/^ 
tno'  the  Plaintiff  had  a  VeriiS^  became  he  had  not  Mich'M 
tntitulcd  himfelf  tothe  Aftipn.   ,  ^wiiri 

♦But  where  an  Adminifhator  is  Defendant^  in  f^ 
fuch  Cafe  the  Plaintiff  need  not  (hew,  that  Ad-  IJ^IT 
ininiftration  was  committed  to  him  by  the  Or-  Thaoker^ 
dinary  ^  for  if  'tis  not  fo,  the  Defendant  ought  to  t.  Joiier 

*So  where  Debt  was  btoueht  againft  an  Execch  *^      ^ 
tor,  who  pleaded,  that  the  uippofed  Tefiator  died  •  t  H«tf« 
inteilate,  and  that  Adminiftration  was  granted  to  <3» 
I   Another,  and  that  the  Defendant,  as  his  Servant^ 
I   fi>ld  the  Goods  to  render  an  Account,  and  tra- 
versMythathe  adminifter'd  in  any  other  Manner; 
''^*  is  not  a  good  Plea,  without  (hewing,  that  he 

Gg  Hrho 


j|4d  Omlamjf: 

whb«knt«d  t^' Adminiftratioh  Was  im^^Of^; 
•    .      itimws.  - 

I. 

OutUtPty  relating  to  Teffiator  and 

.    Executor* 

ifH.«3a.  T^^^  Executor  is  oQtlaw'd,  fet  fee  voBf  main- 

Fitz.  fixe-'  A  tain  an  Aflion  5  hot  if  the  Teftatar  is  outlaw'd^' 

cBcdr  li.   afid  an  A£tion  of  Debt  is  bsougfat  againft  MsEx^ 

'^    '  -  ■  ctfi^r^  ^tis  a  good  Plea  for  him  to  fay,  that  hi 

'    Teftator  is  otftUw'd  j  the  Reafcn  feems  to  be,  b^ 

caufe  all  his  Goods  af e   forfeited  to  the  Kiiig, 

andfi^  the  Execator  may  bai^  nobbing  to  fati^ 

-the  Debt. 

^oollejr        Bat  Afin$  ^  1^.  vt\}6Ti  2i  Demv^^ 

Ib^^A    n  ^^^^»   ^^  ^^^  adjudged  olherw^ife,  becaufe  Ihcie 

cSfS  ^^y  ^  I>^^«*^^^  t^  the  Tejhit^  Hpoh  Q?i«r4 

^i»         and  fuch  Debts  ai^  riot  forfeited,.  6t  he  may  roAt 

a  Will  and  devift  Lands  to  be  fold  by  h«  ^te 

tor,*  whieh  hfe  may  h4ve  fold,  and  the  IbSkmeyit 

^  . .       Aflet^  in  his^ttfttids;  *tts  true,  one  JWge.lield  tS 

Plea  good  prima  fade,  and  tha^  fiidfe  AuHSte  Ot^ 

A<it  to  be  tTtt^dedj  buijkev^.  •  /        ,    .   ' 

iliiaV  About  five  Yeairs  afterwards,  in  ah  ASion  tif 

-^irfiis'      Debt  brotight  dgaidft  an  Adniinlftrftfdr,  he  j^- 

Cutter^,   cfed,  that  tfeb  Intertate  was  ontfew'd  aiad  tafcSi 

8  to  tlpon  the  Gipfiw,  and  committed  and  died  JnW 

^*        fori  i  arid  upon  Dtefctotf er  it  wis  adjndg'd  4^^^ 

^  Plea,  becaufe  a  Man  may  be  an  Adminiftratoftd 

*^  '    .  ^  aFPerfon  outlawed,  ^s  if  Goods  are  uhlawfbllyta- 

^         keri  from  him  before  ^he  Gtrtla?wry;  he  in^  bimg 

>.    fifi  Aaion  of  TuSfpali, ,  arid  rkoVgr  tlfe  Valne  rf 

the  Goods,  which  ftiall  be  Affets  m  hi^  Han& 

Bdlen  Debt  againft  Vri  Adiriiniftratdfr^tipon  tHe  Bow 

T'''^'?       of  the  Inteftate,  the  Defendant' «lea'ded  in  M 

Hm  "53.  thalt  the  Iriteftitc  was  outlai**d4»*  ^tffl^UW 
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the  Outlawry,  'tis  implied  the  Inteftate  jhafd  no 
Gpods  but  what  were  forfeited,/ which  may  not 
be  trtie.  becaiiie  he  may  have  Goods  which  at^ 
hot  forfeited  •  as  if  the  JfiVieftate  ^  had  a;  Ren^- 
Charge  granted  to  him  for  Lire^  and  is  afterWatd^ 
outlawed,  and  then  the  ftent 'is  Arrear,  and  te 
die%  his  Aimiaiftralot  rtiall  ^av^6  thefe  ArrcaWl 
fcr  the  Rent  was  Freehold,  and  no  AClioti  of  .Del* 
tay  for  it  during  his  Lite,  and  therefoi*e  the  fkt- 
rears  are  AjfeU.  ^  to 

TheTeftator  was  oHtlaw'd  iii  Feloily,  tfniliiS  March'# 
Executor  brought  a  Writ  of  Error  to  reverie  it-  ^*A ' 
QoUsborougb  tells  tts,  it  Wgs  (^Ijefted  by  the  fa-  ^°"^^^' 
ni(}2£f  Coib  (as  he  calls  him)  th^t.  a  Man  attainted  273. 
of  Felony  could  •  labt  mSW  jEicfttutors  ^  but  if  he 
oiuld^^  &^cuf or  fli^llfhave  only  a  Writ  of  ^- 
ror  upon  a  jfu^gment  in  a  fcjrlonal  A^i6rt,.butihn 
Attainder  u  of  a  higher  Nature,  ind  effejasrh?  .  •    .^ 
ResJity^  but  it  was  «djudgd>  thai  dn  Exefctitcur    .*.  ..1 
xhignt  nave  a  Writ  of  Error,  hecaufe  his  Tfeftatbt        '   ^ 
might  not  be  lawfully  putlaw'd,  and  {b  the  Writ 
is  Drought  to  remove  that  Difability,  and  *tis  pro- 
1>able  he  might  have  only  Goods,  and  no  Laiids^       . .  ^ 
iftnd  if  fb,  And  he  was  not  duly  outla^v'd,  thep    '     •  "^ 
the  Executor  may  lofe  all  the  Goods,  if  Ihis  Writ 
of  Error  did  not  lie,  and  therefore  Leojiard  tepgrts, 
that  it  was  adjudged  to  lie.  .  And  my  Lord  CoL,  iji 
PoxUys  Cafe,  cites  il  as  fo  adjndg'd.  ^  5  Rep.  1 1 1 

The  Creditors  of  W.  R.  exhibited  a  Bill  fti  Erby  w- 
Cbcmceiy  for  their  Debts,  fome  of  which  were  oft  fm  eujjmv 
Mortgage,  fbme  on  Jndgmerits,  an4  on^'  was  upon  \^^^^*  *!• 
a  Bond.    )r,  R.  was  owi^Zair^d!,  and  one  of  the  Judg- 
4ncnt  Creditors  hrought  an  Adion  of  Dfebt  pn        -v  :; 
^'^'JNfe™nlL  And  tfe  tfceftion  being,  which  c^f 
^dfel^ht^.^cuM  "be  fira  paid,i  it ,  was  .4<^ttee4, 

/     •    '   -'*■  '     '       ^^gt         '  '  '  ^*that  ' 
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that  the  Outlawry  bring  nponMefiie  Proce(8,and 
before  Judgment,  did  not  alter  the  Mature  of  the 
Debt,  and  create  a  Charge  on  the  Land^  bat 
that  where  is  an  Cutlawrv,  and  a  Seizure  there- 
on^  there  the  Debt  attaches  on  the  Land,  and 
ihall  take  Place  of  k  Jud^ent,  tho'  prior  to  the 
Ootlawnr.  That  the  bringing  an  A£tion  by  the 
Flaintift  upon  this  Judgment,  did  not  put  it  be- 
hind other  Judgments,  neither  was  it  a  waving 
the  Charge  on  the  Land,  becaufe  the  brii^sg 
theAdion  was  the  Account  of  the  Attorney,  and 
there  was  no  other  Remedy  at  Commoa-Liw 
after  the  Tear  and  the  Day. 

ParaphemaUa- 

TH I S  is  a  compound  of  two  Gr#eib  Words,  v^ 
Para  fvv&t  and  thernft  Dm,  which  f^nifies 
«8  Bd.  jh  fomething  which  a  Woman  is  to  have  above  hci 
6.'*al7 1 '  Tkiwtt^  and  this  is  neceifarj  Apparel^  and  foch 
RoU.  Abr.  which  is  fuitable  and  convenient  to  her  Degree. 
2«  '•  If  the  *  Hufband  deliver  a  Piece  of  Clojh  or  Silk 

HbirwcU  f Q  jjjj  ^jfg  ^^  j^^i^g  3  Garment,  and  dxes  befcic 

Harwell  '^^  made,  ilie  fhall  retain  it  againll  his  Ezecntoc; 
1  Roll  '  but  not  againft  his  Creditors,  becaufe  (he  had  it 
Abr.  911.  i^y  the  aftiial  Delivery  of  her  Hufband 

But  tho'  file  had  it  not  by  the  Delivery  of  her 
Hufband,  yet  if  fhe  had  it  m  her  Cufl:ody  at  tbe 
Time  of  his  Deceafe,  and  it  was  tieceffarj  mi  cmt 
vmcnt  for  her  p^fe,  fhe  (hall  retain  it. 
2h  tt*  ?*      ^  ^^  Inftatice,  the  Lord  Auikfs  Widow  mar- 
>  ried  Serjeant  Dwtf,  and  before  and  after  her  Mar- 
riage fhe  ufually  wore  a  Chain  of  Diamonds  and 
Haftiitst    Pearls,  the  Seqeant  devis'd  the  Vfe  thereof  to  hcf 
Sowgias,  during  her  Widowhood,    fhe  giving  Security  to 
Cra  o»n   leavc  them  to  his  Daughter,  the  Court  was  divi- 
341-  *  '  dedy 
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Peculidr. 

ded,  whether  (he  (hould^ietain  them  u  her  P/»i«- 
pbemaUa.  Two  Judges  hel4  flie  ought,  beqiqle 
they  are  convenient  for  a  Woman  of  her  Quality, 
but  two  were  of  another  Opinion  ^  for  tho'  they 
might  be  convenient^  they  were  not  mcefny^  aii4 
therefore  flie  (hould  pot  retain  them  againft  the 
Devife  of  her  Huftand  i  yet  Jones^  who  ttpottg 
the  lame  Ca(e,  tells  us.  That  by  the  Opinion  of 
three  Judges,  the  Wife  fhall  retain  her  necejfarf 
(tni  convenient  Apoarel  and  Ornamenti  againft  thq 
Devife  of  her  Hulband  x  and  that  he  cannot  dif- 
pole  them  bjr  WilL  tho^  h^  P^^  ^^^  Ibid  them 
m  his  Life-tixne,  fer  upoii  }iis  pea|ii  the  Property 
]$  yeijted  in  the  Widow. 

The  Executor  pf  th?  Vifcounf  Uwj^  fcrouglrt  ^fi^^fi\ 
Detinue   againft   th§  Defendant,  and  dec^d  ^1/^"^'* : 
againft  her  for  detaiqing  certian  Jewels*    The  De-  uon.t55. 
fendant  juftify'd  the  detaining  a^  faraDbern^fSa  % 
fuijudg  d.  That  they  ought  to  be  allow'd  to  a  Wi- 
dow, naving  R^ard  to  her  Degree,  and  jn  this 
Cafe  the  Hufband  of  the  Lady  ^miofi  being  a 
Viicount,  thefe  Jewels,  being  6t  the  Value  of  500  (• 
nuyr  \jfi  ^llow'd  to  her. 

it 

TH I S  is  a  particular  P^rifli  or  Chuich,  wl^idi 
is  exempt^  from  the  Jurifdidion  of  the  Qr^ 
Sbary  of  the  Diocefe,  and  hath  Pow^  \/ithin  it 
lelf  to  grant  Adminif^rations  or  Probata  of  Wills, 
|nd  thefe  are  of  feyeral  Sorts. 

ficg^  Becfdiari  which  are  the  King]s  free  Ch^« 
pels,  an^  ve  fubjed  onlr  tQ  h^s  JuriTdiaioii. 

Archbtfiops  Pecntiari^  which  are  difi)erled  in  fer 
^ral  Diocef^  ^  for  it  is  an  ancient  Bnvijq^  of 
the  See  cit  Ccin^erbfin$  that  wherever  any  Mannoiv 
Mr  Advowfbns  60  oelong  to  that  Church,  they 
l^kmk  l^coque  e^en^pt  from  the  Jutifdi^ion 
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4h'4  Vleas^^y  Executors: 

;df  tWOrdinaiy  of  the  f)iocefe  wht^iiffliofeMatr 
now,  S?c.  are/  ana  aife  xepntcd  teculiars  under  the 
Jurifeiaion  of  the  Ar4?ilhop. 
.    ThkVectfiars  ti'  Deam  znA,  Chapter Sy  Which  a« 
tcrtaifl  Places  where,  by  andenr  Cdm^ojttiom,  the 
iSifltttpS  had  parted  with  their  Jnrifdidlit^n  to  thoft 
f/let\ ',  and  it  fuch  Compojrtiom  are  loft,  then  loni 
trh4  continual  Ufage  to  g)rant  Ad^iniftraHferns  aod 
l^tbbatis  of  Wills,  will  ran  into  a  Frefcriptioii 
inA  ghre  thfem  a  "good  Title,  and  fach   arc  the 
pea^  dTfiiChd^ter  of  ?z\iY$  and  of  Litthfield, 
*   If'ecaJiars/heloBSgirtg   to  Mmafteriet^  and  thi 
Was  ^  jiirifai(ftion  bbtaihM  by  the  richer  Monaftc- 
;     .      ,  rjieseit tier  from  Bi (hops pr  tncP^^ 
*\         .  Jiad^Pot^r^rtogran^  Adminiftri^^^ 
Micb.^ST  *'^  And' When  an  Adminiftration  ?s  granted  by  any 
ntz"  ^'  OT.lthefe  Peculiars,  the  PlaintifF  need  not  fet  forth 
Adra.  5.    ^i^ "ir'oairie  by  that  Turifdiftion,  either  by  he- 
tcKipiidii  Or  Compopibn:,  for  'tis  flimcieht  that  he 
'Slled'ge  thetn  to  be  L(^lifiiui  6r^rnanos. 
\^^^ffonat Bpcii&:   S^  TltXhmh,  Vit: Dtriff^ 

PleOJ  by  Executots. 

The  vfualFhas  by  Executors  are^ 

?    (l.)  That  be,  mv&r  admiptfierd  asExecvteu^. 
^,(  (2.)  That  om  Secun^yu  accepuijfdr  another.    \ 

^  '\^).That  be  U  not  aiifwer-ahle  f^.  4  Tort  of  tk 
^     *    TeJIator.       '       \      .  .         '    '^.'\ 

.,   (5  )  T^^^J^  W^  ^^Ah  cerUk^  Vo(h\d5:t6  the  ftf- 
•  (6d  The  liejytdant  nhtjl  ave^  lU  ."^ea^mni  aaam 
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\     '  W^  admnifteii  at  ExecttdtAH  tttJt  good  iflie 
/doth'  ndt  ^ewilQ  ^lebd, '  thit  ■!» ii)^  "At*  £xmf«r, 
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nor 


fy)t-  aimtttfierd  (^  Executor  j  for  by  faying  pnljif, 
that  he  never  adminifieri  as  Executor^  he  dot^  bpt 
jdeny  that  he  was  Elecutor- 

X5ebt  was  brought  againft  an  Ezecutprs  who  pfcijc^ 
pleaded,    that   he  jpos  not  ,  Executor,   war  aiming- .  ' ' 
fierd  as  Expcvtor.    The  Plaintiff  reply'd,  he  did      : 

fdminiiler  as  Executor.  And  the  Evidence  was, 
hat  Adminiftration  of  the  Goods  of  the  Deceasa 
jvai  granted  to  htm,  which  he  ^dminifbe^'d  as  al[k 
Adnjiniftrator «  and  this  was  held  good,  tho'  fh.6 
t!}efendant  might  have  pleaded  it  in  Abatement  tp 
Jhe  Writ,  which  nam'd  him  Execator.  ,     , 

So  wherf  an  Executor  pleaded,  he  was  pot  the  Sfunw 
lame  Perfon  wamV  in  the  Writ ;  upon  a  Pemurrcr  "*«■/»*  - 
jthis  was  held  an  ill  Plea,  becaufe  he  might  be  Eie-  f^^"?* 
cqtor  de  fon  Tort ;  and  therefore  he  ought  to  haw    '-       *"  ■ 
pleaded,  That  he  was  not  Executor,  ttor  ever  adml-   "  '  ' 
V}/er'd  as  ExKvtor. 

(2.)  jHjere  the fecond Security  is  better  than  the'frfty 
an  Executor  may  plead  it  in  dijcharge  of  the  ^hei,  <{s 
jfor  fnfianae  :  Debt  iwon  Bond  againft  the  jDeferi-  Blithe 
dant  as  Weir  of  the  Obligor,  he  pleaded,  that  his  ■**!:Ai   ^ 
Father  died  inteftate,  and  that  K-  B-,  had  adnii-  ^'^^ 
fter'd,  aod-that  the  faid'Adminiftrator  had  given  the         ''^ 
plaintiff",  another  pond  in  full  S^tisfaaioji  of  the    ■      "  ■■ 
lormey  J  ac^adg'd,  That  if  the  fecond  Bon^  Jiad    '     ,  ! 
been  given  by  the  Obligor  hijrilhlf,  it  woulil  not       '     "  ' 
have,  been-  .a  Difchai^e,  but  being  aiven  ,I?y  tlw 
Adminifiraior,  the. Security  is  bctterq,  forpo^v'fie 
J5  chargeable  de  Bonis  ProprOs.,,  .  - 

4bouf  three  Years  afterit^  LobV 

he  a  cootrftry  Refolution,  w  **/"* 

ihe  Defeqdanf  pleaded   an./  VS^^x 

Jhenij  that  he  Ihopld  give  t  '        " 

^Security  for  his  Debt,  apd' 

tiecutor  of  the  Obligor,  gai  ■■■•■■.- 

"the  feme  i  a^'udg'ds  This  was  'r 

j^,^Cj,  ppt^pd  ?ap»pt  l»e  g  '    ■    • 
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fee  tnother,  tho'  the  new  Bond  did  oblige  him 
M  Bams  PrcpriUy  and  the  other  only  de  Bmi 
Tefiatoris. 
ftarket ^«r.     But  where  an  Execution  is  ezecnted,  that  maj 
fi*  ^y^^  3  be  pleaded  in  Bar  by  the  Ezecutcr,  as  Affumft 
Ler.  269.  aggjuft  the  Defendant,  as  Adminiftratrix  of  fir 
Idufband,  (he  pleaded,  that  he  was  bound  ins 
Statuti  to  one  Cordellfor  looolpro  vero  &jnfioTk' 
Into  mmme  JoUto.    The  Plaintiff  reply'd.  That 
CoriiU  had  fu'd  out  an  Extent,  and  upon  a  lihr- 
tate  had  got  Pofleilion  of  the  Lands,  which  he  ac- 
cepted, &c.  prmtt  patetper  recordum.    This  is  a  good 
jolififtn    Replication,  becaufe  CarieU  was  concluded  by  the 
rjj^     Acceptance  of  the  Land  upon  the  Liberate^  to 
s  Ltt^.    ^*^^  *"y  ^^^^  Execution  upon  the  Goods  of  tic 
413. 8.  P.  Inteftate,and  fo  the  Adminiftratrix  is  not  chaIg^ 
able. 

And  here  it  may  not  be  imnrope^  to  fie»  fim 
TUaiifigs^  wherein  ^her  Debts  have  heen  preferdb 
to  B<mai 
Newport  As  Debt  for  Rent  npon  a  Leafe-Parol  brought 
W«^  againft  the  Executor  of  the  Lefiee,  and  ibr  three 
ut^il^  Tears  Rent  after  the  End  of  the  Terra.  The  De- 
^Mia*^  fehdant  pleaded  a  Bond  which  the  Teftator  ow'd, 
I  Vent,  and  that  he  ha^  not  Aflets  ultra  ;r  2.  to  fatisfy  that 
i>'4«  'Bond  \  and  upon  Demurrer  this  was  adjudg'd  no 
;g^  Plea,  becaufe  the  Rent  did  favour  of  the 
Lealty,  and  was  preferable  to  the  Bond  Debt,  and 
that  the  Determiniition  of  the  Leafe  made  no  Al- 
.  trration  of  the  Contrad,  but  that  the  Adioo 
might  be  maintainVt,  by  Reafon  of  the  Pkofitk  of 
the  Land  which  theTeftator  had  received, 
aneliing  And  long  before  this  Cafe,  an  Adminiftrator 
'^fi^       pl^ded  the  Cuftom  of  London  to  an  Adion  of 

Cro '  Eiii.^V'  °^  ^  ^^^^'  ^'*-  ^'^^^  ^^  Inteftate  being  t 
4^'.  y  ^^''Otizen,  made  a  Contraft  to  pay  Money  to  ano- 

Rep.'  82.    the r  Citizen  \  and  that  by  the  Cuftom  he  is  charge- 

faUi^iii^ithfuchContraa,  asif  k  kd  been  aDebt 
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m  Boiri,  and  that  he  had  iiot  Aflets  tikra.  And 
upoQ  Demurrer  this  was  adjudg'd  a  good  Plea,  for 
a  Debt  upon  Simple^CmtraS  is  as  much  a  Debt  aa 
what  is  due  ou  BoKd^  only  the  Law  hath  gnvcD  a 
Priority  to  one  in  Point  of  Payment,  but  the  Co* 
ftom  being  reafonable  makes  it  a  Law,  and  bj 
Conference  this  Debt  equal  to  the  Bond. 

^Tis  true,  an  AC^on  of  Debt  upon  a  Simple 
Contraa  of  the  Teft^tor,  doth  lie  againft  his  Exe- 
cutor by  the  Cuftom  of  London:  But  now  by  the  29  Car.  1^ 
Statute  of  Frauds,  no  ASm  jhaU  be  hromjjjtagahfi  ^h  3* 
M  Executor  or  AMnifirator^  won  awf  Jpead  Bro^ 
wife  to  attfver  Vcmagei  out  of  ok  own  Efiaie^  m- 
hfs  tis  fut  in  Writing  ij  the  Party,  orji^^cm  afimrh^d 
bjbiWm 

Afumpjit  aninft  an  Adniniftrator,  who  plea-  ^kc 
ded,  that  on  luch  a  Daylne  Inteftate  gave  Bond  ^^ 
of  40 1,  to  pay  the  Money  ^t  Michaelmas,  &c.  and  oa  Eiia. 
that  he  had  rally  adminifter  d  all  the  Goods  of  itg. 
the  Inteftate,  &c.  except  to  fatisfy  that  40 1  and 
iipon  Demurrer  this  was  adjudgd  a  good  Plea. 
and  that  a  Debt  upon  a  ContraS  Itiall  not  be  paid 
before  a  Debt  on  a  Bond^  which  is  not  due  till  a 
Time  to  come. 

(i.)An  Exeaior  cannot pUad  a  Mtnofmer  after  an 
tmparlance,  as  where  Debt  was  brought  aninft  ^^^^ 
him,  and  he  imparled^  and  afterwards  plesiaed  a  ^^^ 
MifnofmeTy  vis;  That  he  was  Adnunifirator  cum  To-  stulii^i;; 
fiamenio  annexo,  and  x^t Executor^  ana  that  he  ought 
to  be  fo  namU    And  upon  a  Demurrer  the  nea 
was  held  ill,  becaufe  'tis  never  allow'd  to  be  good 
after  an  Imparlance. 

But  this  maft  be  intended  of  a  Plea  in  Air,  fat 
It  iqay  be  pleaded  in  Abatement  after  an  lu^ar" 
lance  5  as  where  Debt  was  brought  againft  the  Ormndveq 
Defendant  as  Executrix  to  her  Hufband,  (he  m*  ^^^1  ^ 
parled^  and  then  pleaded  in  &r,  that  her  Hufband  uvf xjo. 
die^  Inteftate,    and  that  Adminiftsation  was 

granted 


1 

|px,  pf  ev^r  ^oiiiuftqr^  to  Ei»catriaf,  Api 
ph  «_Etejn«n:ej.  tKe.  plaintiff: hgd  Judgrawit;  i. 
1^  Fle%  yaji  ohly-  a,  Mifm^m^  of'  the  DefeQdsil 
2|9  i&iecwtr/f  ipfte^4  <4  <^</»«;«j^ra^iV,  which  ou^ 
tO^navf  big^P  ple44e4  in  ^(tmenf^  and  not  iqBr 
to  the  Aftion  ifpF  fl]e  had  admitted  hetfelf  ^h^t;^^  j 
able  with. the  Aflivn,  but: in  ajipthei;  ^bpBeI;' 
tho  it  was  iQnfted^  that  this  was  nq  iQore  U)^  t 
Pka  in  Ab<fiment^  fox  it  was  no  4?r  to  the  jRigbt; 
.  ;■ ;  tut 'tis  fnch  ?  ^  to  the  Plaintia,  tjjat  h^  itell 
Jneyer  charge  hejr  ^s  Ef^cutn?.. 

(4.)  In  mcmj  Cafis  an  S^egii^or  it  pot  Ifoble  tomh 

^tsft^ipnfor  a  Wrong  t(o>(«  .by  hk  Te/a$or. 

ihilie       '    As  Where  the  Waintiff  deliver  d  a  Cow  to  tbe 

2||^.>-  Teftator  to  Jk«Pi  whofqld  it,/ and  cooverted  the 

|tuni;fi^  Mpwey  to, Th8  dyto Ufc;  .  Ap,A<Sjipn  oji  th^  Cs$s 

"  ijr^  Jifou^ht  ajjainft  h«i  Ex««iUQr,  !.tQ.  wh^<^  k 

'"'    ^;  ^Je^d^d,:and  the  Plaintiff  had  ?y«rdi^,  but  Qwli) 

'  pevei  §et  Judgcnent,  becaufe  it  was  a  tov^.  ^d^ 

4ipd  wjth  his  Pcrfon,  it  \ya8  a  wex  .Tre(©alj,  cr 

kathei;  a  Trofrr  which  began  in  hia  Ute- tinie.    . 

*»f«7     .  Ad4  ib  it  was  adiudg'd  4t^o,  '3  j  m^.  That  J 

Sham  a  teftator  wrongfully  take  the  Pfofits  pf  any 

Cra  Eiiz*  JUud»  his  Bfnetnffgr^  fliall  not  l?e  |jiabWj  for  'tis « 

ao6».,fi  -  Jflrf  which  di«»  ^th  JjM  ?erfon »  Bvit  a  Cpqrtfif 

a  ciw#«f.  fAm\ty  wil)  ma1(f  biiw  Uablf  fo  fet.a^  the  perlpiJlil 

*•«**  1,  Thetf  }fffis  a  Suit  in  thf  ^pifltnat-Qourt  ^s^ 
Sd  i^,Te^^ .fcrdpuhlf  Parages  |r  not  ^tfiM 
Raiin.  9y.  |5vth;)jiA.T|7thes»  pendmgj  whioh  ;Suit:  ftediedj 

sSid.  181.  and  It  was  afterwards  nrougnt  ag^inft  ^i§  E^eco- 

|Qr  fof  ^,  dpfibl*  Dam^ies,  i^nf  ?i4iv>^*d»  iii>' 

^  did  jwt..%  *pjr  it  ww  a  perfoi]ia1  Wroq«  an4 

j»  Brovr li  ^^  *'^""  ■  "  P^f ^°'*-  See  Sif^:  ^ianXfwk  s  Cire  5  5. 

ing^fut  .(5)7*p|^  of  tfji  .EfXC^tfKM-M  certain  at  '\» 
i4tion,  1,  the.  P^^,  as  Mr)iej:^,.an  J  4p>m^jm  J>i^outi^t 
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^pGtilffm  AJfumpJit  pliadtd,  the  Plaintiff  ha) 
udgi^ent  s  it  wsm  ojbf^ed,  that  the  Defendant 
hiould  have  pleaded  tlwt  hisT^ftcnor  iV^n  Afmpfitj 
iikt  it  (hall  be  intended  the  Teftator,  beeaufe  no 
(bdj  elfe  wais  char^'d  with  promifkig. 
•  Ifmnfthe  certain  as  t0  the  Things  as  where  tht  Baker'i 
i:xf^ut(tf  iX  M.  1.  MTM  filed  on  a  Bond  of  the  ^\ 
reftator,  he  pkadedimi  eft  Fdaum  fwn.    It  wa$  ^««*>'"' 
fffifted  thie  was  not  a  good  Plea,  becatie  the  :r 

VexAJuum  muft  refer  to  the  Executory^  and  he 
reis  not!  ch^rg'd  cf  entering  into  the  Bonfd  ^  but 
Idjudg'd  eood,  fer  it  ftiall  rdate  to  that  whidi 
jiv^  reafonabiy  malie  the  "Plea  godd  s  uid 
therefore  it  (hall  be  intended  to  rekt&  to  the 
reftator.' 

3q  where  Debt  wae  biought  agaihft  tint  Adnii- 
(ikiftratrix  upon  the  Bond  of  her  Hofimidfer  Per- 
fi^m«iM»  of  Covenants,  redtliigtiwtthei^Miff!*^J^ 
bein^pbfefif'dof  Wl^aft,  tonvejr'd  her  Intefcfl:  SSI*V 
ther3h  r6  the  im^ftafe;  paying  a  yearly  Rent,  Lnr,  334. 
an3  alio  referving  to  herfelf  every  Year  266 
iPurzb  or  Wood  Faggc^i '  The  Ekfendant  pleaded 
Performaiice.    The  Plaintiff  wply'd.    That  hb 
had  not  200  Faggots  yearly  of  tbc  htipaU^  hat 
that  860  were  due  fsom  t&e  Inupntemd  -Mm  the 
Defendifi, '  after  the  Dtath  of  the  intieMe  fbt 
four  Tears;    And  upm  Detnurrof  the;'  Ddfindaift 
had  Judgment,   beeaufe  the  Plaintiff  had  nM 
piet^dhow  many*#erd  dne  in  thd'Life*iime  of       r-'r 
the  Tnteftate,  ahd  how  many  after  hia  Death,  for 
fhe  Defendant  might  plead  diftin£l  Matters  iQ 

(50  Afttf^theffleAinUfthecertambotbafttithe 
^T^ftfH  Hfti  Wfig,  Jh  the  Defendant  tnufi  mer  his 
Tlea.      -  J    • 

j    As  Debf  agaiMft'Ml  Executrix  upon  a  Bond  of  Papworth 
t^Teftiatbr,  to  ^y  4  sf  I  at  or  upon  the  firft  Day  ^^/•^ 


of  ^j -vfaw  a  >iv;-  The  Defeoflaat  cravtil  J'Jl^',-. 

'-''■•  ■■  '  '      -■ Oyer 
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Oyer  of  the  Original^  whkh  was  Tefie  17  jtfM 
in  the  fame  Tear,  and  then  pleaded  in  AbcAemsiti 
that  the  Teftator  was  Imf^  on  that  Day,  but  dit 
not  ayer  her  Plea,  mz.  tSt  hoc  jfcarat^  eft  verifcm\ 
mi^  fftet  judicium  i  'tis  true,  this  was  held  to  b  ^ 
only  Matter  of  Form,  of  which  no  Advantage 
could  be  taken  upon  a  general  Demtinmr,  but  'ti 
otherwife  upon  a  fpeciaf  Denuiixer. 
littte  So  Debt  agaidl  an  Admimftratriz  iipon  a  Bod 

l^      ol  her  Huihand  who  dy'd  Inteftate  ^  the  Dd» 
^'^^^dant  pleaded  in  jibatment^  that  her   fbdbui 
made  a  Will,  and  his  Son  fin  Infant  Executor; 
and  that'Adminiftration,  with  the  Will  annczci 
was  granted  to  her  dmrtmte  wmmt  ^^gte  of  the  Son, 
mnieexquo,  Cfc*  and  becaufe  fhe^  did  not  aver  htt 
Plea,  it  was  held  ill\ipon  a  fped^l  Demurfei; 
^y^      Debt  againft  an  Executor^  who  pleaded,  Tht 
'fi^ntm  the  Teftator  was  indebtdl  to  him  on  Bond,  witb 
sr»^3r4  ^  Condition  to  pay  Rent  5  and  that  at  the  Time 
of  his  Deceafe  there  was  300I  due inr  Rent,  sud 
that  he  bad  no  more  than  6c^  Aflbts  to  pajit 
The  Phuntiir  reply'd,  Thei^  iray  nut  30  L  doe 
for  Rent  at  the  D^h  of  the  Teftator,  and  tbi( 
was  held  a  good  Replication,  tbopgh  the  Bood 
was  lorfeitcd  at  that  Time,  ao4  fo  the  Penalt; 
due  for  Non-payment  of  ithe  R^t|  fi>f  die  Df 
fendant  ought  not  to  take  more  thfn  is  jof^ly  lo! 
due. 
Aiiii  In  Debt  for  Aneaisirf  RentiqKsn  a  Leafe  ond| 

T^  and  aiSgn'd  to  the  Teftator,  the  Defendant  plesd- 
f^i^'  ed.  That  after  the  Death  of  the  Teftator,  wm  hh 
Mef.  I'sx.  trovir  in  ten'ta  prdd"^  but  left  the  PofleiEon  &f  inAi 
nr(^cm  inie  recepit  And  upon  Demurrer  this  wss 
held  an  ill  Plea,  becaufe  the  Executor  pmnot 
wave  the  Term  \  for  when  he  hath  agreed  to  k 
Fxecutor,  (which  is  the  Princinal)  he  agrees  to 
all  the  Accellaries  to  it  ^  for  otnerwile  he  wooU 
bebutap  hali  Executor^.i/j^  bf^gteeing  to  ope 
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^att,  and  difkgfteing  to  another:  l(  the  Rdit 
(hould  be  more  than  the  Land  is  worth,  he  mighfe 
have  pleaded  it  Spedally,  and  might  have  been 

SifchargM  that  Way ;  ^e.  t^ 

>  • 
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•  =^ 

See  Apt$  10^    See  Bom  Propriis  1 24^  1 26.    See 
QhBxeMon  16^    Set  ytidgments  ^-j  2. 

THIS  is  often  pleaded,  bot  many  Timet 
the  Pleas  are  wrong  1  I  (hall  therefore 
fhew, 

(i.)  Wherthch  flea  Ugooi^  and  where  mt 
(3.)  WhcA  y^g^im  mid  Bxecuthm  fiaU  be  apon 
Jucbtleas. 

(i.)  Tis  no  good  Plea  rnilefs  the  Defendant 
plea^  that  at  the  Tim  ef  the  Wt^gwchafed  he  J&-f«to: 
tullT  adminifter'd. 

If  he  plead  pkne  admtdfirami^  and  that  non 
habmt  aHqea  Bom  &  CataUa  Teftaiam  die  impetra^ 
tims  hrevis^  &c.  this  is  double. 

Upon  foch  a  Plea  the  Defendant  cannot  give 
in  Evidence  that  he  paid  Debt%  wpm  ContraSi  made 
by  the  Teftator,  becaufe  he  is  not  obUg'd  to  pay 
Rich  Debts. 

Neither  is  it  a  good  Plea  in  an  Adion  of  Debt  Aoftui 
For  Rent^  brought  againft  an  Adminiftrator  in  the  ^/^ 
Debet  and  Detznei.  ^rT' li 

^Debc  againft  an  Executor,  whopleaded  plemmi^^ 
^dwm^cMt.    The  Plaintiff  reply 'd,  Afiets  at  the  -nffin 
Haj  €j  the  original  BtUy  viz.  fvcb  a  Day,  and  there- ^8«n» 
iipon  they  were  at  Iflue,  which  was  to  be  tiy'd  ***^  *^ 
in  MiddUfex,  and  the  Bill  of  Middlefex  being  the 
Original,  the  Plaintiff  was  required  to  produce  it, 
which  in  Ttath  ought  not  to  be  given  in  Evi- 
dence^ 


4I» 


chtnibni 

8cilct  318. 
Kewman 
ytffns  . 
MaOy, 
8.  P. 
f  Moon 
ytrfm 
Andrews} 
Hob.  133. 
3i8« 


»%,  I  %  •  • 


Rtwkt 

Frtimag- , 
ham* . 
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4009,  and^Dot  producing  it  he  was  Konfijit,  -tai 
00uld.i)evcH(.  get  a  nevf  D^al,  he  ought  jba  haW 
Mod^r'd  a  BiUpf  Exceptbii  upon  the  Evidenoe. ' 

Judgment  againft  the.  l^ftator .  m  Delit^  andt 
&i' Ar^' againft  his  EzedTtor,  who  pleaded  pteif 
admniftravit  generally^  this  is  no  good  Pica. 

t  But  where  Debt  was*  Vrought  againfb  an  id- 
miniftf^rixi  who  pleaded  that  IT.  N.  bad  «^ifr 
eel  a  Judgment  againft  lier  for  160  L  aii^  thiC  Hsi 
had  tuUy  adminifter'd,  and  had  not  Gc^s'in  her 
Handi,  Um^ehr^u  o^iiM/iii  m^  temple  jm£A^ 
W€  mqtiam:pifll(a^:prfitprfmifn  Bona  & ^O^tMa  itB 
attingentia  to  5 1  Now  though  the  Value  of  xk 
Goods  is  not  made  certain  by  this  Plea,  yet  that 
is  not  materiilt  .bftcatofe/'tis  ko:  ^fotterpf^FcnD^ 
ibr  if  thdPlaifitiiS*  hfid  prqy  d  that  the  Dtfeodsm 
had  1 00 2.  inftead  of  5 1,  he  could  .haye.fpt  bo- 
thing  ^  therefore  the  Subftance  appearing  m  the 
I4e*,tha  h^  had'not  ab^^;^  $i  ^9  (kp^fyithe 
Deht.bfv  KH^&.th^  PiaiiitiiF  cannot  feoofVfv^  jia 
ther  is  there  any  Repugnancy  iii  the:  Plea)  lol 
tnie,ttlfeEfefei4iKnt  phAAt±pUHt^imf^ra^,tDi 

prsterqnam  fets  that  Matller  Vghtj  .^iid  tks  4M0M 
pefiw  * vefera  Bot  only .  to.  the  neit  ^Ateoedcnt, 
¥^;adL'htwtpm  yiididi,  b«t  alfo  tb  the  Tioieflf 
thtOn^ixiii  brought: 

^  j4jfump]tt  againft  an  Executor,  who  j^Ieaded  iS> 
v^tA  Bondsbfthe  TtilatOr  not  fati^fy^d,  amd^t 
pkfi^  aimrnftxavk^  all  the  Goods  which  the  Tefta 
tor  iiad  at  the  Time  of  his  Deaths  &  qmoi  M 
fitSa  hitt  JBomvel  QttalhT^fiattfris,  vet  b4kdtlS$ 
h^etrai^imk  b^evis  freA\  vel  vn0mm  pf^em^b^ 
Goods  and  Chattel  tQ..^]ie  T^lUe  of  loi  whidi 
lireaot.fuflBcientkdiatisfjr  the.  Debt 9  doe  on  tfaf 
ifl$d  Bonds,  whi^'  'ftsiiid  chargM  ther^w^fa v  a^ 
itodg^dr  This^^diikl^vm^otn  a  «cibd  Ple*^  liiU 


-rv 


fiiidfe  iIiei>]^iH' V  foTp^eaMr^ivHi  as'  tu/Ket^ 
flleidea/re1«rt«s'tb't)!tb'7{^^  #Ka  it  iNs  files^eO; 
and  that  after,  tbc  I^ucphafc  df  Ih^^^ift,  arid  fc^^ 
ffiW-tiiat  Ple«'^d<^,ihe.niMt'fa-HE^Wtinni 
iM8-€ohti«a;n*idi  Payment  h^  raght  ha«» 
fiWtt  in  Eyitfdittit  tfi'6  T*ial,\ifrffijfe  had  bead 
|dmM  upon  hkliiit' ^iMiiiflrMhl  tAi.t}iAM6te  {6S 
PfeJnt!fFhadWRdfrifefl3r  btrt-ttydtWUfc '  •  -^  •  '-'' 
.  Sy  pleading  pk;»  admmfitavit  to  an  A^t'ii'^  u 
Debfon  a  vBbwf'.m! -mt' ft  adi^ftyvW  Jwt  tti^ifcii* 
in  A&iott  on  tte'- Catef  or-to  ,an'  /fefeKr(i^r\i«?^*;' -> 


Aiitfia,  and  in  prbvirlg:  fact  PlW  -toah  A&M  of  "frSf 
Oelbt  (ito  a  Boiid;  if  jhe  Defendiifit  gi^^^^ient^  ^^^^ 
(Suit' fib  ^aid  a 'Debt  on  anotfief  Siotnf,.  heilhai^ 
uoye  that  fticl)  other  BQpd  #38'  realM''and  <Mt^ 
♦ttUvbut  if  "tis  pleaded  hi  %i  Aeioti*  of  Dfebt 


4       ,» 


^  •        •» 


tOA' 


ia#iriiftt.atibn  to  ^ay^ant  pbt  ^  M  if;ah  Alai,  *^"^ 


lie  ih^il  n6t  pLJ  9  Debt  n^  anofhiir.  fond.  ,  '.'  4 
'V(i^  jyn  at  Wthe  '^yiuigineHt  ehia  'B^ectuim;'tl& 
Oijf^  ate  as  foflw^  viz.  The  Defetifd^t  plea^^   ' 
mk  aiiittifijhmfit,  and' it  was  feuhd  agaihft  hM  4<W.>- 
tfikt.hfe  had  AiTets  in  his  Hands,  thot'  tiot-td  tW5  »•  '* 
tkloB-of  the  Debt  fa'deihatidi  yet  the1\idgm'ett 
fcallk;,  that  fie  recottr  the  vi^hdle  DiiBt;  bdt  lA 
M  have  facectitittrf  &iily  of  tvbatfsl&iindj  b&| 
iP*^fterwaTds  h^haiii  riioreGoddsi  oF'.th'e'Tfeffatiife 
^eh  Ae  PlaihfJfF  niay  haVc  a&i'^JRic'  upon  tliit 

TpflAnient.,  '  •'    .-*  ■.'  "  *       '"' 

And  fo  itMB^^  adjudg;^  nteny  Yeart'aB*rwar3Si  w«t«r. 
where  a. Writ  of  Error  was  brought  uponfadi  ii  5°"J^'T' 
.Jirfgnient;  an^d  it  l^as  a^lirni'd  m  the  iPxcitowr.  ttSi. 
f^ttidf-,  for  thePl^irtipT  {ha(ll  ifecovtr  the  whofe  siis.  ;$>. 
«bi»  ^4'  ^^y- Have  a  ,5cf  JRA;'.  ntton  tWt  Tad^- 
tWlltiwhtti^^'Ti6)fe'Affe<8  c«)9ii -td'ttfe  ^ila  <£ 
«'■*  tho 
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SUfUft  Cafe,  this  is  the  beft  Focm»  and  that 'tis 
more  aneeableto  Law  to  ha vc  Judgment  for  the 
Vlbob  than  fl9t  ^  the  Debt 

Bat  the  Judgjoxnt  in  liich  Cafe,  muft  be  to 
reoover  the  Debt  ie  Bmat  Tefatam^  whoeai  2 
he  had  pleaded  m  mquet  Executor,  it  would 
Yam  been  i»  Bmi  Bropm^  and  general  Damages, 
and  the  PUuntiff*  might  have  a  Cafs  for  (iich  Di- 

tt  a4.j.  uebtfiirAol  the  Executor  pleaded  plene  d» 
^^U.^.  fnfrMt  ,  Ine  Plaintiff  replyu  Aileta,  and  it  wit 
tf*  found  for  him  to  the  Value  of  2oh  and  Damago 
*«*^to  s  2.  the  Judgment  ihall  be  for  the  2oldeBm 
It  a//    Tefiatarii^woA  fox  the  $  I  iU  Boms  Rcgriu^  mil 

Ctfa  for  the  Damages. 
a4Ed.  s.      But  other  Books  (ky.  That  the  Judgment  ihaU 
^  !gl    befer thewhole  Debt,  becaufe  of  the  &lie  Fksi 
and  with  tbisthe  latter  Authorities  agree. 

Now  as  to^SctFac\  there  is  a  great  deal  of 
Difierence  where  the  Jury  find  kfs  man  tbe  Dek 
for  which  the  Plaintiff  dedar^d,  and  when  tbey 
find  that  the  Executor  fuUf  aiwhnfteri.  Farm 
I B.  C.  4«  the  firft  Cafe  the  Judgment  is  to  recover  the  whole 
Debt,  and  the  Plamtiff  may  have  a  Set  Fm' 
when  more  Afletscome  to  the  Hapds  of  the  Exe- 
cutor i  but  where 'tis  found  that  htfiOjaimd' 
fimr%  though  the  Plaintiff  afterwards  fomefli 
that  he  had  more  Affets,  ^et  a  Set  Ftfc' wiU  oot 
lie,  becaufe  by  that  Verdift  the  Record  was  dfr 
terminU  And  'tis  a  Queftion,  Whether  a  net 
A£tion  of  Debt  may  bebfooght  againft  the  £x^ 
cutor,  lot  the  Plaintiff  was  once  barred  finmifodi 
Adion. 

And  that  Judgment  fhall  be  for  the  whole  JMfc 
where  Ufs  is  found  than  for  what  the  Plaintitt 
dedar'd.  My  Lord  Brooh  in  abridging  tk 
afQrefai4  Cafe  in  the  YearBook  46  £^  3.  teb 
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«s,  the  Law  was  lb  clear  ^ttod  nullus  Jedixit,  and 
lb  one  of  the  Prothonotaries  told  the  Court  Anno 
33  H:6.  and  that  if  the  Executor  fliould  after- 
wards happen  to  have  more  Goods  in  his  Hands^ 
the  Plaintiff  (hall  have  a  SciFac  to  have  Execu- 
tion of  thofe  Goods  qttod  fuit  concefum  per  omfies 
Jufiitiarios,  as  the  Book  tells  us.  Of  the  fame 
Opinion  was  Sir  John  Fortefcue^  Chief  Juftice  of  34H.6.24; 
the  Kings  Bevch  in  the  next  Year,  viz.  that  if 
Fart  be  found  by  the  Verdia,  the  Plaintiff  (hall 
have  Judgment,  and  a  Sci  Fac  for  the  Refidue 
when  more  Aflets  come  to  the  Hands  of  the  De- 
fendant. And  Anvo  7  Ed.  4.  the  Chief  Juftice  7  E^*  4-  9* 
Ihnhj  and  Juftice  Cholie  held  it  to  be  fb  clear,  that 
they  would  not  fuflfer  it  to  be  argu'd.  And  yet 
my  Lord  Avderfon  in  Mich* as  29  Elix.  was  of  ano*  Moor  a4& 
ther  Opinion,  that  fuch  a  Judgment  did  not  war*- 
rant  a  Sa  Fac\  but  if  more  of  the  Teftator's 
Goods  came  to  the  Defendant's  Hands,  the  Plain- 
tiff ought  to  bring  a  new  Aftion  of  Debt  againft 
him. 

But  the  Law  was  fettled  as  to  this  Point  in  Mary  ^^^7 
Shipley  s  Cafe,  where  Ufs  was  found  by  the  Ver-  ^cjfi'^s 
tlia,  and  the  Plaintiff  had  Judgment  to  recover  Rep?, 3^.. 
the  whole  Debt,  and  Damages  and  Cofls  de  Boms 
Teftatoris,  and  ||  if  that  could  not  be  had,  then  ^^^rj/^^'^ 
Damages  de  Bonis  Propriis^  becaufe  by  pleading  Jai"* 
pieveadmhriflravit  he  had  confefs'd  the  Debt,  and  2  Lev.  22, 
the  Plaintiff  might  hsive  Judgment  for  the  whole 
Immediately,  though  he  could  not  have  Execution 
for  the  whole  till  Affets  happened. 

Tis  true,  Anno  t  o  Car.  the  Court  deny'd  it  to  ^ofchcftef 
be  Law,  as  it  was  cited  in  Mary  Shipley  s  Cafe,  ^^  ^^^^ 
viz.   That  the  Plaintiff  might   pray  Judgment  can  372/ 
am  Ajfets  acciderint,  for  he  muft  either  confefs  or 
9eny  the  Plea  of  fleve-  admtmfiravit.    If  he  con- 
felles  it  he  is  barr'd,  and  muft  pay  Cofts  to  the  R-^ftall 
Defendant,  and  fo  he  muft  if  he  deny  it,  and^'^^-3^4' 

Hh  'tis 
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'tis  found  againft  him  $  bot  if  it  (hould  be  fo^ 
that  the  Defendant  had  fome  Aflets  not  admini. 
fterM,  then  his  Plea  is  falfe  ^  for  he  hath  not  fully 
adminifter'd,  and  then  the  Judgment  (hall  be  fix 
the  wboU  Debt  J  and  Execution  for  as  much  as  is 
found,  and  fhall  not  be  barred  of  the  Refidue, 
but  {hall  have  a  Set  Fac  to  have  Execution  of  it 
quattdo  Ajfets  acciderint. 

And  this  I  think  agrees  with  Mary  Sh^lqs 

Cafe,  neither  can  I  find  it  reported  in  that  Ofe, 

that  the  Law  is,  That  the  Plaintiff  might  pray 

Judgment  cum  Ajfets  acciderint^  but  quite  contraiy, 

Gawdy     ^f^^  that  be  (hall  have  Judgment  for  the  M 

Ion' ham  ^^^^^  ^?/*  ^^  fo^ud,  than  for  which  the  Plaintiff 

Allen  37. '  declar  d,  and  (hall  have  Execution  for  £b  much  as 

8.  P«        found  immediately,  and  for  the  Refidne  cumAfeb 

acciderint. 

The  Difference  is,  where  upon  plene  admrnps-  * 

vh  pleaded,  the  Plaitttrf  replies  Ajfets^  and  where 

he  confefles^  the  Plea  to  be  true  ^  for  if  he  reply 

Afeis,  and  fome  are  found,  though  but  to  a  (mail 

Value,  he  (hall  have  Judgment  for  the  jpbole  IWe, 

and  Execution  for  fuch  as  is  found,  and  for  the 

Reddue  when  more  Aflets  comes  to  the  Hands  of 

the  Executor,  and  fo  is  Mary  Sbiflejs  Cafe :  Bat 

when  he  confefles  the  Plea  to  be  true,  then  it  hath 

been  doubted  whether  he  (hall  have  Judgment  to 

recover  cwn  Ajfets  acciderint^  and  that  is  Dorcbejkr 

and  JTebb^'s  Cafe  ante  204. 

Noeil  But  fince  it  hath  been  adjudg'd,  where  the  Plain- 

Keifon   1  ^^^  confe(res  the  Plea  to  be  true,  he  may  pray 

Band.  226.  Judgment  de  Bonis  lefiatoris  quA  in  future  ad  Mam 

xSid.  448.  defendentis  devenerint-y  and  upon  fuzgefting  AfTets 

1  Lev.  286.  afterwards,   may  have  a  Set  Fac^    and  obtaio 

'^'°'*^^*  Judgment  thereon,  and  fuch  a  Judgment  on  aSa 

Fac\  was  affirmed  in  the  Exchequer-Chamber  upon  a 

Writ  of  Error- 
Debt 
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Debt  againft  an  Adminiftrator,  who  pleaded 
flene  admivijravity    the  Plaintiff  reply'd  Aflets, 
then   the  Defendant   reliSa  verificatiorte  cognovit  ^'^^^'^'^fi^ 
aHiovem  nee  quin  ipfe  detinet  the  Debt  ^  and  there-  u"i!]^Y'9 
upon    Judgment  was  given,  that   the  Plaintiff   ^      ^  * 
(hould  recover  de  B  vis  Teflatoris  and  it  was  mov'd 
that  this  was  a  Confeilion  that  he  had  Goods  ftiffi' 
dent  to  fatisfy  the  Debts  of  the  Inteftate,  and  it 
was  pray'd  that  it  might  be  added  to  the  Entry  5 
but  it  was  deny'd  by  the  Court,  becaufe  the  Con- 
feffion  can  extend  no  farther  than  to  the  Acknow- 
ledgment of  the  Debt  in  the  Declaration,  and 
not  to  the  Aflets. 

The  Teftator  left  a  perfonal  Eftate  to  the  Va-  Brooking 
lue  of  2000/.  he  owed  5  00  J.  upon  Specialties,  "^^r/^f 
and  500  /.  more  upon  Simple-Contraa,and  difpos'd  ^^daT' 
400  Z.  in  Legacies,  and  made  Jennings  Executor         '*^^ 
durante  minore  Atate  of  his  Son,  who  paid  1400/. 
in  difcharge  of  the  faid  Debts  and  Legacies,  and 
accompted  with  the  Infant  when  he  came  of  Age, 
and  upon  Payment  of  9 1  /.  to  him  had  a  Releale  ^ 
then  an  A6tion  was  brought  againft  Jennings^  who 
pleaded  plene  adminijtravitj  and  the  Jury  found, 
that  he  paid  the  Debt  and  Legacy  as  aforefaid, 
and  delivered  over  totum  rejiduum  flatus  Perfonalis 
of  the  Teflator  to  the  Executor  when  he  came  of 
Age.    Now  though  it  was  objefted,  that  this  Ver- 
^ift  did  not  maintain  the  Plea  of  plene  admimftra* ' 
wt,  becaufe  that  cannot  be  pleaded  but  where  all 
the  Debts  are  paid  as  far  as  the  Aflets  will  reach, ' 
yet  it  was  adjuJg'd  a  good  Plea  ^  for  in  whatfo- 
cver  Manner  an   Executor  difcharges  himfelf  of 
the  Tefta tor's  Eftate,   he  may  plead  that  Plea, 
and  'tis  fafeft  for  him  fo  to  do. 

Laftly,  If  an  Executor  of  an  Executor  is  fued,  ^iJHams 
he  cannot  plead  that  his  Teftator,  in  vita  fua  plejie  ^^^^ 
'mzmjtravit  omnia    Bona  cT  Latalla   qn&  fverunt  Qye^  j-^, 
primi  Teflatoris  •,  but  he  ought  to  plead,  that  after  ' 

Hh  2  the 


the  Death  of  both  the  Teftaton,  he  admlfnifter'd 
cmnia  Bona  qua  fuerunt  prim  Tejlatorh^  and  con- 
clude &"  /c  nihil  habuit  in  ManiSus  fuis  of  his  Te- 
ftiAtor. 

Poffikility. 

*t Debet    -^HI S  (in  the  Senfe  of  the  Law)  is  a  Thing 

&Detiner,    j^    which  may  or  may  not  be,  and  'tis  eitha 

^tTerm     ^^^^  *^^  commoD,  Of  remote  and  extraordinary ) 

/or  Ttm.    M  for  tnftance,  one  Man  dies  before  another,  this 

is  a  near  and  common  Pojfibility  -^  but  that  a  Man 

ihall  marry  a  Woman,  and  {he  ftiall  die,  and 

he  Ihatl  be  marry 'd  to  another,  this  is  a  remaU 


Under  this  Title  I  fiaU  mention  j 

(i.)  Where  a  Pofibility  may   be  devtfed  ^  vbfft 

not. 
(2.)  Jf^here  the  Perfon  dies  before   the   PofiKit} 

lappensy  his  Executor  fiall  Batfe  it  ^  where  nt/t, 
(?•)  U^ere  a  Pojfibility  may  be  barred  by  a  Fine. 

(r.)  A  Pqffbility  founded  on  a  Truft  may  be  d^ 

vifed  5  as  where  the  Teftator  deviled  a  Term  for 

Coientr/ttf  Years  to  James  Moor  for  Life,  and  if  he  diebc- 

Moor,       fore  it  expire,  the  Remainder  to  Pbiiip  Cole^  and 

Moor8o5.  made  James  Moor  his  Executor,    who  enter'di 

afterwards  Philip  Cole  (being  entitled  only  to  s 

Poffibility  to  have  the  Term)  deyifed  all  his  In- 

tereft  to  Richard  Cole,   the  faid  Jame^  Moor  being 

then  living,    who  afterwards  granted  the  Tcnn 

to  fome  Friend  in  Truft  for  him&l£    Richard  GA 

l^refers  a  Bill  in  Equity  ^gainft  him,  for  endes- 

vouring  to  defraud  him  of  this  Poflibility  5  noir 

though  a  Poflibility  cannot  be  granted  or  d^ 

vifed  by  the  Rules  of  hsm^  yet  this  Poffilnlitr 
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being  founded  on  a  Truft  in  yames  Mm  to  pre- 
ferve  the  Leafe,  fo  that  it  might  go  according 
to  the  Wil  \  of  the  Teftator  Philip  Cok,  who  is  the 
Ceftui  que  Trvft,  may  declare  his  Will  thereof,  as 
Cejiui  que  life  might  of  Land  before  the  Statute 
1 2?.  3. 

Devife  ;to  his  Wife  for  Life,  Remainder  of  one  winch,  r* 
Part  to  his  eldeft  Son  in  Fiee,  and  of  the  other  Hoe*iC4/«* 
jPart  to  his  youngeft  Son  in  Fee  ^  Provifo,  that 
his  Wife  (hall  pay  his  Debts  and  Legacies  •,  and 
if  (he  die  before  Payment,  then  his  two  Sons 
(hall  pay  them  -,  and  that  if  either  of  his  Sons 
died  before  Payment,  &c.  then  the  Survivor  and 
Jiis  Heirs  fhall  have  the  whole,  The  eldelt  Son, 
in  the  Life-time  of  his  Mother,  releafed  to  the 
youngeft  Son  all  the  Right,  Title,  Claim,  Re- 
verfioi),  and  Remainder  devifed  to  him  by  his 
Father.  It  was  infifted,  that  this  Releafe  could 
not  eitinguifh  his  Right,  becau(e  he  had  only  a 
remote  PolFibility  to  have  the  Eftate-,  for  his 
Mother  muft  be  dead,  and  the  Debts  mufl:  be 
paid,  before  he  can  have  it  \  'tis  probable  the 
Mother  may  pay  the  Debts,  but  if  (he  doth,  the 
Son  cannot  have  the  Lands  whilft  (he  lives  \  but 
adjudg'd.  That  this  Releafe  did  extingui(h  his 
Right,  becaufe  this  Poflibility  was  not  very  re- 
mote 5  but  the  Condition  being  annexed  to  his 
Eftate,  was  extinguilh'd  by  this  (pecial  Release. 

But  a  meer  PoffiUlity  is  not  devi(eable  either  by 
the  Common  Law,  or  by  any  Rules  in  Equity  \ 
as  for  Inftance : 

A  Devi(e  of  Lands  to  Serjeant  Fountain  and  Bifhop 
hi?  Heirs,  upon  Truft  to  pay  ^oo  I  per  Ann.  to  V^fi^  . 
his  Daughter  Marj  for  Life,   and  if  (he  have  £""'"'1' 
Children,   then  to  them  fucce(rively,  &c.  and  Lev.  4^7* 
for  Want  of  fuch  Iflfue,  to  the  eldeft  Son  of  his 
^ephpw  John  Cater^  whofe  Ijlame  wa$  Anthony^ 

S  li  3  who 
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vrho  had  two  Sifters  marryM  to  Bradjhav  and 
Todd.  Anthony  had  Iffue  John^  and  dy'd  •,  J^ 
in  the  Life-time  of  Mary  devifed  the  Lands  to 
the  Plaintiff  Bijhop^  and  dy'd  without  IfTne-,  the 
Heir  of  Serjeant  Fountain  conveyed  the  Lands  to 
Bradjharp  and  Todd  the  Sifters  of  Anthony^  and 
thereupon  Bijbof  brought  his  Bill  in  Equity  to 
have  the  Lands  conveyed  to  him,  fiiggefting  that 
the  Equity  to  have  this  Eftate,  was  vefted  in 
Antbovy,  and  fo  well  devifed  to  him  by  Job», 
who  was  the  Son  and  Heir  of  Anthony :  But  it 
Was  decreed.  That  John  had  only  a  meer  PofH- 
lity  during  the  Life  of  Mary,  and  any  of  her 
Ilfue,  and  by  Conftqaence  his^  Devile  to  Bifiof 
was  void. 
(2.)  And  this  is  the  Reafon  why  it  fhall  not  go  to 
Goldf.  64.  the  Executors,  as  a  Devife  to  his  Wife  for  Life ;  aod 
if  Jl)e  live  till  his  Sctn  is  24  Tears  of  y4ge^  then  to 
'him ',  and  if  (he  die  before  that  Time,  then  to 
R.  B.  until  his  Son  is  of  that  Age.  R.  B.  iji 
before  the  Wife,  then  (he  dy'd  before  the  Son  was 
24  V  adjudg'd.  That  the  Executor  of  R.  B.  fhall 
not  have  it  in  the  mean  Time,  becaufe  nothing 
*  Price  •  was  vefted  in  his  Teftator,  but  only  a  meer  *PoJii- 
yerfus      :  bility  of  an  Intereft. 

bm7u      ^^^  Teftator  being  polTefs'd  of  a  Term  fa 

Moor  831*  2000  Years,   devifed  it  to  his  Wife  for  Ltfe,  R^ 

4Lcoa.246  mainder  to  JT.  R.  in  Tail,  and  made   his  Wife 

fble  Exeaitrix,  and  dy'd  5  he  in  Remainder  grant- 

Cookyerftit  ^^  ^he  Lands  to  i?.  B-  for  the  Terni  of  1500 

Bellamy,    Years.    The  Widow  Executrix  marry 'd  theD^ 

isid.  188.  fendant,  and  affented  to  the  Legacy.     The  Qw- 

wA^^"    ft  ion  was.  Whether  the  Remainder  Man  couU 

Aioiory,    difpofe  this  Eftate  during  the  Life  of  the  Eicco- 

s.  P*         trii,  who  was  Tenant  for  Life  ^  and  adjudgd, 

That  he  could  not,  becaufe  it  was  but  a  Poffibility, . 

and  no  qiore. 

Bit 
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But  a  Foffibilitj  is  devif cable  ^  by  Way  of^  Executory 
Dcvife^  which  fee  under  that  Title. 

(5.)  j4nd  there  is  a  Cafe  where  it  may  be  barred  by 
2  Fine},  Jf.  One  Grant  being  feis'd  in  Fee,  devifed  J<*pfott 
the'  X^and  to  his  Wife  for  Life^  and  when  John  Gabriel 
Grant  fhall  be  25  Years  of  Age,  then  he  to  have  cro.  Eilz. 
it  in  Fee  5  John^  after  21,  and  before  25,  levy^d  xa^.    3 
a  Fine  to  R.  B.  and  liv'd  till  after  25,  and  then  Leon. 227. 
iy'd  4  adj'udg'd.  That  his  Heir  was  barred  by  this 
Fine,  thoi^h  at  the  Time  it  was  levy'd  he  had 
only  a  Poffibility  to  have  the  Eftate  in  Fee  -,  this 
is  cited  in  Lamperf's  Gafe,  but  with  very  little  loRepja 
Difference.  *• 

/  The  Teftator  pofTefs'd  of  a  Term  for  Years, 
devifed  the  Profits  thereof  to  one  for  Life,  Re-  Ctted  in  ^ 
mainder  to  another  •,  the  Tenant  for  Life  enters  ^uhirood'* 
with  the  Aflent  of  the  E^^ecutojr^  and  he  in  Re-  Rep?66*i. 
mainder,  during  the  Life  of  the  Tenant  for  Life, 
affign'd  his  Intereft  to  another^  then  the  Tenant 
for  Life  dy'd  ^   it  was  adjudged.  That  the  AG 
(ignment  was  void,  for  he  in  Remainder  had 
only   a  Polfibility  during  the  Life  of  the  Te- 
nant   for  Life,    who  had    an   Intereft  in    the 
whole  Term  fvb  modof  for  he  mijght  have  out- 
lived it. 

Prefentation  by  Executor^ 

IF  a  Bifhop  hath  a  Title  to  prefent  upon  a  Va-  ^^ ^<^-  3- 
cancy,  who  dies,  and  the  Temporalities  come  ^^' 
to    the   King,    he  {hall  prefent,  and  not  the 
Executors  of  the  Bifhop. 

If  the  Church  become  void  in  the  Life-time  i>y«f  *^3- 
of  the  Bifhop,  he  cannot  devile  the  next  Prefen- 
tation. 

But  if  he  or  the  Incumbent  of  a  Church  hath 
the  Advowfon  in  Fee,  and  either  of  them  devife 
(h9(  uppn  the  Avoidance  his  Executor  fhall  pre- 

H  h  4  ferif. 
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ient,  this  is  good,  though  they  devife  the  Inheri- 
tance to  another. 

So  if  I  grant  the   next  Prefentation  of  the 
Church  of  H.  unto  R.  B.  who  dies,  and  tl^n  the 
Church  becomes  void,  his  Executor  fhall  have  it  . 
as  a  Chattel,  and  not  his  Heir« 

Probate. 

TH I S  is  only  an  Allowance  or  Confirmation 
of  what  the  Teftator  hath  made  or  done, 
'tis  a  Solemnity  requir'd  to  the  Perfection  and  ab- 
folute  Confirmation  of  his  Will^  and  'tis  ufa- 
ally  made  in  the  Ecclepaftical  Court,  and  there- 
upon Letters  Teftamentary  are  granted  under 
the  Seal  of  that  Court,  by  which  the  Executor  is 
enabled  to  maintain  an  Adion  ^  but  it  was  not 
always  (b. 

For  the  Probate  of  Wills  did  originaUy  belong 

to  the  Temporal  Courts^    and  the  Legatees  might 

have  a  proper  Remedy  in  thofe  Courts   to  reco- 

GhnviU     ygf  ^jjgjy  Legacies  ^  for  we  find  there  is  a  Writ 

l!lt'A  ^    which  lies  at  Common  Law  to  demand  a  Ia- 

cap.  6,  7. 

gacy. 
FirzTefta-  It  was  but  of  late  as  we  are  told  A7mo  2  R.  ^ 
meat  4.  tj^a^  Wills  were  provM  in  the  Spiritml  Courts -^  in 
all  other  Nations  they  are  provM  in  the  Tempo- 
ral Courts^  and  in  many  Places  in  Evghntd  even 
at  this  Day  the  Lords  of  Mannors  have  the 
Probate  of  Wills.  And  TremayUy  who  was  that 
King's  Serjeant,  told  the  Court,  That  he  wm 
Steward  of  feveral  Mannors  in  his  County, 
where  both  Freehold  and  Copyhold  Tenants 
prov'd  their  Wills  before  him  in  the  Courts* 
Baron. 

Liftwood^  who  was  Dean  of  the  Arches,  and 
who  wrote  about  the  Beginning  of  the  Reign  of 
H.  6.  doth  confefs,  that  the  I^obate  of  Wills  did 

belong 
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belong  to  the  Ordinaries  non  de  Commum  Jure,  but 
by  Cuftem.    And  Archbilhop  Parker  publifh'd  a  xxH.7.ia.- 
hook,  Armo  1573,  in  which  he  tells  us,  That  Rex  Henloe'f 
Aftglia,  olim  eratConcilionm  EcckJiaJHcorpm  PrAfes^Cafe^ 
&c.  propvgnator  Religionis^  nee  vUwn  habebant  Epif-  9  ^*P«  $?• 
copt  AvtboYitatem  prater  earn  quam  a  Rege  <i0$ej^am 
refer ebant^  Tejfamenta  probandi  Authoritatem  #wi  ia- 
bebanty  nee  adminifirationh  poteftatem  cuique  delegare 
non  potnerunt. 

But  now  the  Spiritual  Courts  have  generally 
obtained  the  JuriCli6tion  ot  Probate  of  Wills, 
which  may  be  made  in  common  Form^  ox  per  Teftes  j 
the  one  is  by  the  Oath  of  the  Executor,  or  of  the 
Party  who  exhibited  the  Will,  who  fwears  upon 
his  Credulity,  that  'tis  the  kfl:  Will  of  the  De- 
ceased. The  other  is  per  Tefies^  and  that  is,  where 
befides  the  Oath  of  the  Executor,  he  produces 
Witneffes  to  atteft  it  to  be  the  laft  Will  of  the 
Deceas\J,  and  this  in  the  Prefence  of  the  Parties 
who  have  any  Intereft,  and  in  their  Abfence 
if  fummon'd  and  not  appearing  5  and  this  Proof 
in  common  Form^  may  be  controverted  at  any 
Time,  but  the  Proof  fer  Tefes  cannot  after  30 
Years. 

It  may  be  prov'd  before  a  Commijfary,  or  before  7Ed.4»  «4* 
an  Archdeacon^  or  a  Seqneflrator },  but  where  a 
Quardianjhip  of  a  Child  is  devifed  by  Will,  it  fliall  iVcnt.ao7 
not  be  proved  in-  the  Spiritual  Court,  becaufe  it  be* 
ing  a  Power  given  by  the  Statute^  it  properly  be- 
longs to  the  Courts  at  tfefiminfter  to  determine, 
whether  the  Devife  was  made  purfiiant  to  the 
Statute  ^  and  therefore  like  Wills  by  which  Lands 
are  devifed,  it  is  ufually  pro^^d  by  Witnefles  ii^ 
Chancery, 


Und^ 
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Under  this  Title  I  JhaU  mention^ 

(A.)  THmI  an  Executtnr  may  do  or  not  do  befm 

Probate. 
(B.jbTo  whom  Adminiftration  JI)aU    be  gravid^ 

i/here  an  Executor  dies  before  Probate. 
(C)  W^at  the  Law  is  as  to  the  Probate,   when 

Lands  and    Qoods  are  devifed   in    the  (am 

Win. 

(D.)  jHrne  a  Probate  once  granted  may  he  fufpeni' 

ed  or  revoked. 
(E.)  Whether  a  Probate  %nd^  Seal  of  ike  Comth 

tr aver f able  or  not. 
(F.)  Omcerning  Fees  for  Probate  of  Wills. 

» Ron.         (A.)  If  ^n  A^on  is  brought  by  an   Exeoi- 
^^•S^»7-  tor  before  Probate,  and  the  Will  is  provd  k- 
fore  he  declares,  'tis  well  enough,  becaufe  the 
Plaintiff  is  Executor  before   Probate,    and  hi$ 
proving  the  Wijl  aft? rvrards  Fjemove^  the  Impedi- 
ment ab  initio. 
Dnncomb      An  Executor  niay  bring  an  Adion  before  Pro- 
wuwr      ^^^^ '  ^^^  ^^  ^^  fliews  the  Probate  in  his  Pccla- 
^Venr.570  JE'atipn  by  a  profert  hie  in  Curia  Literas  Te^amenta- 
Raim.479,  rias^  'tis  well  enough  •,  fo  if  he  hath  the  Revcr- 
3  Lev.  57.  fion  of  a  Term  for  Years,  on  which  a  R<ent  is  re- 
^*  ^'        fer V  d,  he  may  diftrein  and  avo\y  fojr  tljp  Rent 

before  Probate. 

Parton         Judgment  againft  the  Teftator,  and  upon  a  D^ 

BTftden     ^^fi^'^'^^  retum'd  againft  his  Executor,  he  pleaded 

iMod.215  and  a  fpecial  Verdia  was  found  to  this  Effefl. 

The  Defendant  was^  made  Executor,  and  dwelt  in 

the  fame  Houfe  with  the  Teftator  •,   that  before 

Probate  he  pofTefs'd  himfelf  of  the  Goods,  and 

had  them  appraifed,  and  put  into  an  Inventory, 

apd  then  fold  Part,  and  paid  a  Debt  owing  by 

tha  Teftator,  and  converted  the  reft  to  his  own 

Ufci 
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XJfe  \  that  afterwards  he  refusM  before  the  Ordi- 
nary to  prove  the  Will^  that  Adminiftration 
was  granted  to  the  Widow  of  the  Teftator.  The 
Queftionwas,  Whether  this  Executor  (hould  be 
charg'd  with  the  whole,  or  only  for  fo  much  as 
he  converted  ?  Becaufe  all  being  done  before  Pro- 
bate, it  was  done  by  him  as  Executor  de  fon  Tort  ^ 
but  adjudg'd,  he  Ihall  be  charg'd  for  the  whole, 
becaufe  he  was  made  Executor^  and  in  fuch  Cafe 
he  is  compleat^  Executor  before  Probate  ^  and  the 
granting  Adminiftration  to  the  Widow  is  void, 
becaufe  the  Defendant  was  rightful  Executor,  and 
had  adminifter'd  Part  of  the  Goods,  and  had  PoC- 
leffion  of  the  whole,  and  therefore  fhall  not  be 
dilcharg'd  by  delivering  over  Part  to  another  who 
was  not  a  righthil  Adminiftratrix. 

Libel  in  the  Spiritual  Court  to  prove  a  Will  5  pji^^^y^, 
the  Defendant  fuggefted  for  a  Prohibition,  that  c^/i'     • 
in  the  Will  there  were  Latids  and  Legacies  de- aSalk  1  jrj. 
vifed,  and  that  the  Teftator  woa  non  compos  mentis  5 
but  the  Prohibition  was  deny'd,  becaufe  the  Sta- 
tute of  H.  8.  never  intended  to  diminifh  the  Ju- 
rifHidion  of  the  Spiritual  Court  as  to  Probates  \ 
and  it  might  be  very  inconvenient  to  ftay  the 
Probate  in  this  Cafe,   becaufe  whilfl  'tis  ftay'd, 
the  Executor  cannot  fue  for  Debts,  and  hy  that      ' 
Means  they  may  be  loft,  and  the  Will  not  per- 
ferm'd  \  and  it  would  be  to  no  Purpofe  to  grant  a 
Prohibition  to  the  Probate  quoad  the  Lauds y  be- 
caufe as  to  them  the  Probate  is  coram  non  judice^ 
and  cannot  be  given  in  Evidence  in  any  Court 
at  Law.    In  this  Cafe  the  Marquefs  of  Tfintms 
was  deny'd  to  be  Law. 

He  is  Executor  before  Probate  to  pay  Debts,  Wolfe 
and  to  be  fu'd   for  Non- payment  5  but  not  to  '^^fi*^ 
have  an  Adtion.  unlefs  as  in  the  Cafe  before-  ^,^^^^1. 
mentiopd. 

The 
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snitbieir       The  nezt  Avoidance  was  granted  to  thcTfr 

^^f^       ftator,  who  made  his  Executor,  and  dy'd^  and 

?eyt  ^^    ^^®  Executor  before  Probate,  granted  the  next 

Pylt  tiu  Avoidance  to  the  Plaintiff  in  a  ^are  fmpe&t 

who  let  forth,  That  the  Church  was   veid,  and 

averr'd  that  to  be  the  next  Avoidance,  and  did 

fliew  forth  the  Will^   adjudged.  That  he  need 

not,  for  the  Grant  was  good,  tho*  he  never  prov  d 

the  Will. 

He  may  poffcfi  himfelf  of  the  Teftator's  Goodsj 
he  may  receive  or  pay  Debu  due  and  owing  by  bis 
'  Teftator,  and  may  difcbarge  any  Legacies  ^  he 
Raflcirs  ^^y  li^^>^i^^  rdeaje  any  Debt  due  to  the  Tefta- 
Caffj  tor,  becaufe  the  Right  •  of  AStion  is  in  bim  b^m 
5  Rep.  27.  Vfiibate*^  and  this  Right  he  hath  by  the  Will,  for 
ilaft.292.  jjjg  Probate  gives  him  no  Intereft. 

He  may  bring  au  A6lion  of  Trefpafs  for  the 
^Goods  of  the  Teftator  taken  unjuftly  from  bimft^, 
or  he  may  replevy  fuch  Goods  if  impounded,  be- 
caufe thefe  are  Aftions  which  arife  out  of  his  own 
Voffeffion  5  and  this  may  be  feen  in  the  Inftanccs 
following : 
»And.i5ri.      ^no  41  Elix,  it  was  held,  That  an  E^ecator, 
Gerifbrook  before  Probate,  may  poflefs  himfelf  of  the  Tc- 
Fo{'piow  ^•^^'^'^  Goods -^  and    if  Adminiftration   fliouU 
Com.  277.  ^  granted   to  another,   and  fuch   Adminiftn- 
tor  fhould  take  the  Goods  from   the  Executor 
before  Probate,   he  may  then   prove  the  Will, 
and  bring  an  Aftion   of   Trefpafs   againil    the 
Adminiftrator,    becaufe   the    PoflefHon    of   the 
Teftator's  Goods  belongs  to  the  Executor,  and 
the  Adminiftration  is  void  as  foon  as  the  Will  is 
prov'd. 
Miadie-         So  if  he  releafe  a  Debt  before  Probate,  and  af- 
ton**  Cajey  terwards  proves  the  Will,  the  Releafe  is  good. 
{  S  ^^'      ^^•)  V  ^  Term  for  Tears  is  ieyifed  to  ove  who  k 
Ai>r*  917  alfo  maie^  Executor^  and  enters  avd  dies  before  Pro- 
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hate.  Us  Executor  f)all  have  the  Term^  becaufs  the 
Will  was  executed  bj  the  Evtry. 

And  if  he  is  made  Rejiduary  Legatee  as  well  as  istcd-mfim 
Executor,  and  dies  before  Probate,  Adminiftration  Stanley, 
Ihall  be  granted  to  his  Executor,  or  his  Admini-    ^^'  ^^ 
ftrator  Ihall  have  a  Title  to  the  Goods  ^  but  if 
he  was  not  Refduary  Legatee^   then  Adminiftra- 
tion muft  be  granted  to  the  next  of  Kin  of  the 
firft  Teftator  \  and  fb  is  Harris^  Cafe,  where  the  Harrw** 
Huftand  made  his  Wife  Executrix,  and  died,  and  Sf^'.  j*  . 
then  ftie  dy'd  Inteftate  before  Probate,  Admini-    °  '  '^'' 
ftration  was  granted  to  the  next  of  Kin  of  the 
Hufband. 

But  there  is  a  Cafe  in  Heiley,  where  the  HuC  Den  -nrfm 
band  made  his  Wife  Executrix  and  Refduary  Lega-  Barrough, 
tee,  and  ihe  dy'd  before  Probate  5  and  it  was  ad-  ^^^^^^^ 
judg'd.  That  the  Adminiftrator  of  the  Hufband 
Ihould  have  the  Refiduary  Part,  becaufe  the  Wife 
negleded  to  prove  the  Will,  by  which  fhe  might . 
have  been  entitled  to  the  Goods. 

If  an  Executor  dies  before  Probate,  then  his 
Teftator  is  dead  without  an  Executor-,  for  an  ' 

Executor  of  an  Executor  cannot  be  Executor  to 
the  firft  Teftator,  unlefs  the  firft  Executor  had 
proved  the  Will,  becaufe  the  Spiritual  Court 
cannot  take -Notice  who  is  Executor  but  by  the 
Probate. 

(C)  Jfljere  a  Will  is  made  of  Lands  and  Goods,  Nettcc 
the  Temporal  Courts  will  not  prohibit  it  to  be  provd  ^f^ 
in  the  Spiritual  Court  ^   *tis  true,  this  was  againft  w*j^e, 
the  Opinion  of  Juftice  Croke^  becaufe  the  Land  be-  ,355. 
ing  the  Principal^  the  Spiritual  Courts  had  no  Au-  Cro.  c«t, 
thority  in  fuch  Cafes,  and  that  it  would  be  incon-  59M  3^» 
yenient  if  they  Ihould  ^  for  the  Sentence  given 
in  that  Court,  might  have  fonae  Influence  upon  * 
any  Suit  which  might  happen  in  the  Temporal 
Courts  concerning  the  Land. 

But 
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$emane*«       But  before  that  Cafe  it  was  adjudg'd.  That  it 

Cafit  »     oueht  to  be  prov'd  in  the  Spiritual-Cottrt. 

£La^    lubel,  fettin^  forth,  that  JT.R.  made  a  Will, 

^fut       and  the  Complainant  Executor,  and  devifed  his 

Egerron,    Lands  to  his  Executor  to  fell  \  and  that   he  fa  d 

aBuift.ai9  jjj  ^jjg  Spiritual- Court  to  have  a  Probate  thereof-, 

w^ftb^^  the  Defendant  fuggefted  for  a  Prohibition  about 

-^fui       this  Matter,  ubi  revera  he  made  no  Will  ^  ^  upon 

AUeii,Cro.  which  they  were  at  Iflue,  and  the  PlaintifF  in  the 

Car.  94.    Prohibition  was  Nonfuit^    but  it  was  infifted, 

lHil\yerfus  ^j^^^.  ^j^^  Defendant  ought  not  to  have  a  Conful- 

?ra  Car."'  Nation,  becaufe  he  did  not  fet  forth  in  his  Libel, 

118.     *    that  the  Teftator  fc^ii  Goods,  and  then  there  is  no 

Occafion  for  a  Probate  in  that  Court  \  for  a  Will  of 

Lands  ought  not  to  be  proved  there  :  But  ad- 

^        judgM,  That  he  muft  prove  the  Will,  otherwife 

^        he  can  have  no  Adion  for  the  Goods,  if  there 

are  any. 

Afterwards  it  was  held.  That  a  (pecial  Prohi- 
bition ihall  go  to  the  Spiritual-Court,   quoad  the 
Lands,    And  fo  my  Lord  Hales  tells  us,  it  was 
MinOinU    done  in  MinJImU  and  Spicers  Cafe, 
'ptrfui  But  of  late  Days  fuch  Prohibitions  have  been  de- 

Spicer,  j^j^^j^  becaufe  the  "^  Party  can  be  at  no  Prqudice 
Hafdrcft  ^y  ^j^^  Probate  in  the  Spiritual-Court,  in  refpeS 
Cro'car.  to  the  IflwJ  •,  for  'tis  no  Evidence  againft  him 
81.  Dm-  at  Law^  but  it  would  be  very  injurious  to  Eie- 
ftff's&yc.  cutors,  that  Prohibitions  Ihould  be  granted  in 
U^^^f.  fuch  Cafes,  becaufe  they  being  hinder'd  from 
tow,  Har-  proving  the  Will,  cannot  fiie  for  a  juft  Debt,  and 
djrer«3i3.  by  that  Means  Part  of  the  Teftator's  Eftate  may 

be  loft, 
t  RoU.  (D.)  The  Probate  of  a  Will  may  befufpertied  hj  an 

Rep. 226.    Appeals  but  Yis  a  ^ejlion.  Whether  it  maybe  revol'd 

by  the  Ordinary  after  'tis  granted  •,  as  for  Inflame^ 
Hilli  >#f-       The  Teftator  made  Adiell  Mills  Executor,  and 
fut  Miiif,  gave  the  Refdue  of  his  Eftate  to  Gillam  HiUs^  and 
i8bore.9|  ^jjj     Children,   and  died.    MiUi  the  Executor 
»  ^^  3^.  prov'd 
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^rpv'd  the  Will,  and  became  a  Bankrupt.  Then 
tiiUsy  one  of  the  Refduary  Legatees^  cites  the  Exe- 
CutoT  to  fliew  Caufe  why  the  Probate  granted  to 
him,  ihouldnotbe  revok'd,  and  Adminiftration, 
with  the  Will  annexed,  granted  to  Qillam  ^  and  it 
was  infifted  for  him,  that  Mills  being  only  a  bare 
Executor,  and  having  no  Intereft,  and  having 
made  himfelf  incapable  to  manage  his  own  Eftate^ 
either  for  want  ofHonefty  or  Condudt,  was  there- 
fore incapable  of  being  an  Executor,  and  the  Pro* 
bate  for  that  Reafon  ought  to  be  revoked  ^  that  the 
Teftator  made  him  Executor,  upon  a  Suppofition  of 
his  Ability  ^  and  if  his  Circumilances  alter,  the 
Ordinary  is  obligM  to  do  what  the  Party  himfelf 
would  have  done,  if  he  had  been  living ;  and  for 
thofe  Reafbns  the  Probate  was  revok'd,  and  Ad« 
miniftration,  wiih  the  Will  annexed,  granted  to 
QiUam. 

But  upon  a  Motion  of  a  Prohibition  it  was  in* 
lifted.  That  the  Probate  was  not  revocable,  becaufe 
it  was  to  alter  the  very  Will  itfelf  ^  and  that  it  was 
a  making  a  new  one  for  him,  that  the  Mem  Tejtan- 
ii  was  as  ftrong  for  making  ikTi//^  Executor  \  as  faf 
making  Qillam  Rejiduary  Legatee^  that  the  Banhupcj 
is  no  Difability,  or  Breach  of  Truft,  quoad  theExe-' 
cutorjhip  I  for  the  Law  protects  what  he  hath  as 
Executor,  from  all  Forfeitures  which  may  incur  by  ■ 

his  Ads  or  Omiflions  5  that  the  Teftator  himfelf 
judg'd  him  more  fit  to  manage  his  Eftate  than  his 
own  Sons,  and  that  the  granting  the  Probate  was 
only  to  capacitate  him  to  fufe,  for  he  might  releafe 
or  pay  Debts  before  Probate  ^  and  if  Qillam  fhouid 
bring  an  Aftion,  the  Defendant  may  plead  an  Exe- 
cutor made,  and  ftill  living  5  'tis  true,  where  ^i- 
rmmfiratiom  are  granted,  they  may  be  afterwards 


repeal d  by  Reafon  of  the  Adminiftrator  s  becoming  ^^^  ^ 
Banhvpt :  But  there  is  a  Difference  between  the  ^^ J^^JI'^ 
Cafes  ^  for  an  Adminiflrator  is  made  bv  the  hqu^^q^ 

Court, 
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Court,  but  an  Executor  is  conftituted  1>y  the  Party 
himfelf,  and  the  Law  entitles  him  to  the  Probate 
of  the  Will,  and  for  thofe  Reafons  a  Prohibitioo 
was  granted. 

TheKing       Mandamus  to  the  Judge  of  the  Prerogative-Comf, 
'nrfw  Sir   to  grant  a  Probate  of  a  Will  5  he  return'd,  that 
R.  Raynes,  ^j^g  Executor  was  a  Perfon  who  abfconded,  aod 
1 5aik.a99  incapable,  &c.  This  was  adjudged  an  ill  Return; 
for  fincc;^  the  Teftator  had  thought  him  a  proper 
Perfon,  the  Ordinary  fhall  not  adjudge  him  other- 
wife,  upon  any  Difability  arifing  by  the  Canon- 
Law  -,  neither  can  the  Ordinary  make  him  give 
Security,  becaufe  the  Teftator  thought  him  fufS- 
cient,  and  he  hath  a  temporal  Right,  for  which 
he  cannot  fue  before  Ptobate. 
North  Ver-      (E-)  ^  Probate  of  a  Will  was  given  in  Evidence  to 
/i«  Wells,  prove  an  Executrix y  and  the  Defendant  faid^  that  the 
ri^v.23y.  jfTjii  ^^  forgd\  hilt  he  was  not  admitted  to  give 
" "^^^^  any  Proof  of  it,  becaufe  it  was  againft  the  Seal  of 
the  Ordinary,  in  a  Matter  proper  for  his  Jorif 
didion  •,  but  Evidence  might  be  given   that  the 
Seal  was  forg'd,   or   that  there  were  Bona  No* 
tabilia^  or    the  Party  might  be  relieved   on  an 
^  Appeal 

^^^  (F)  n)e  Fees  for  Probate  of  JflUs,  and  grantiif 

\f^  H.  R.  Adminiflration^  are  made  certain  by  the  Statute  2r 
c*p.  s-  H.  8.  by  which  his  ena&ed.  That  Sixpence  onlyjbd 
he  taken  by  the  Regifier^  where  the  Goods  of  the  De- 
ceafed  exceed  not  5  1.  but  then  the  Tranfcript  of 
the  Will  muft  be  brought  to  him  ready  engrofs'd 
with  Wax,  to  be  feal'd. 

When  the  Goods  are  above  the  Value  of  $  L  omf 
under  40  1.  the  Fee  to  the  Judge  is  2  s.  6d.  and  tff 
the  Regifter  15. 

When  they  exceed  the  Value  of  40 1.  the  Judge? 
Fee  is  2  5.  6  d  and  to  the  Regifter  21.  6d.  which 
he  may  ref ufe,  and  take  a  Penny  for  ten  Lines  d 
the  Will,,  each  Line  being  ten  Inches  in  Length. 

So 
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So  (qr  MmifiiflratiofiSj  when  the   Inteflateli 
Goods  exceed [i;h  \aftd.  Sffe  vnik  410  1.  the  Officer's 
Fees  are  only '2  s.  6  d.  and  he  who  takes  more  ^ 
than  h}s  dae  Fee,  forfeita  likrhat  he  talm  more^tb  '^« 
the  Patty  ^rkv^  and  iq  I  i)e$des,  to  he  divided 
between  the  King  and  him;    r  ^  1    ^  *"* 

>iiwo  6  Jtfc.  An  Information  was  brought  upon  NcaWtfr/ki 
this' Statute  agpinft  a  Commijfary  of  the  JnhdtttcSfit^^^'^^  ^ 

f«  ExtoKtion,  in  taking-a.Fee  of  an  Execittor,,coke^^n^ 
who  bniiight*  the  Tranfcript  pfthe  Will  r?ady  166. 
en^oiVd^and  he  only  put  the  Probate  to  it}  and' ;  * 
adjudj^'^)  -*I5h»t  no  Fee  was  due  to  him  fot  fiidi'  ^ 
Tranicript  5  'tis  true,  he  may  annex  the  Probate  * 
to  fuch  Trarffrfript,  and  fo  he  may  to  the  Will  it,,  ^'* 

lelf  ^  for  ;Whidl  he  is  to  have  no  other  F^e  than 
what  18  all6wU  by  th€  Statute,  '"■ . '  ^    .7 

By  .a  Statute  made  in  the   Reign  of  King  3  Jac; 
yamesy  a  popilb  Recuftnt  CbnVidl  is  diftbkd:  to  |»P-  ^^ 
prove  ;  and  the^refore  when  fiich  a  Recufapt  ihadfe  Ude,^^ 
nis  Wife  Executrir,  who  was  Kkewife  a  Recnfajit  Vafis^  23$. 
Convia,  3a  ProJiibition^tviiJ  granted  to  the  Spi-  . 
ritual*Court  to  hinder  the^Probate.  ■ .    - 

.  By  alate::8tatuteitis'enkaed,  Thrit  ^h^?^?^.  J^J 
of  grcmting  Probates ^  and  Admhiflrations  of  the  Q6odi  ^p"*5, 
of  Perjms  dying,  for  lV(ig€s<iv^Tf titk  dbrte  inbef^-.       •    '    ' 
jeftys  Voch  and  Yards,  fi)att  he  in  the  Ordhtaryof  th  \ 
Diocefe  where  the  Party  dieth;  or  in  him  to  whoinfjick  ^ 
Power  is  granted  by  the  Oi^dinjarjf,  ^andthatm  Salary  '^ 
and  Usages  for  Pay  dm }i6jitly  Perfon  from  the] 
^ueefL,  &d  ^  Work  doMhi  iny  Docks  or  Ttsrds^; 
Jhallfiot  he  deemd  Bona  Notabilia,  to  entitle  the  Pre- - 
TdgativeCmttbm  Jit^ifdi^bnHnfnchVafe-y   \,  , 

. ;  •  ■'  ,  ^  r>  .     . 
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IK  maj^y;  Wills  the  Rpft§^  cf  LaxHv^  ac?  dwift 
r^it.  ro^  th^refbrq  fc.  neceflany  -toisieBt 
wIjj^tthe.Lsjw  i^  in; fuf:h  Cafes ^  and  ^isi^snerai 
hejl4>iTba^  by  tho<^  Wfof^s  an  Inter ejk:i^ 
in^thq  "^qgateq,  ^n^jth^t.  fuch  a  Devofe 
the  J^aMKJi.  •  . 

j/.  Thej:^^arpri  dftviftd,  Th^t  his  Ex< 

Ihcg^cJ  ^e^.^Ji€;///^.affiiPrq/&iof  bis:  Lands 

till  nis  Son  came  of  Age;  that  with,  the  B 

thfirjl  Bi]3htrp^'his<i[>^bff^and  Legacies^  and 

cajfe  IjWi^lf^ildFen.    OnQof  theExecutoiBrdied; 

Suryii^,  n>94^  has^  I^iqecut&r,  md  died  ;  adjud^^ 

.T4wt}wcli  i(x^utorjCf  the  Sqrvivof  ma^TJ  dm  ^ 

with,  tli^  ?ippfits  during  the  Nonage  of  the  . 

becaufe  his  Exeaupf,  Intdrajn  M^^jfy  byi!the. 

vi^.qif  t}|f  /iT^fs  i^vd  P#cijgrir,  and*  ncft*  ax 

r%,ooly.  ^ 

Sq  a^J[?esifepf  the  Pfo/lf,  Cc.  to  hi^Wafc 

aai.Moor  tU  hiir^Sqp.(Ca«ieaf  Ag^  is  a  Devife  of  the  I 

63T-S.P.  itfelf  ^tiJl,t]iat.Tii^^  if  it  had^  bom  1^ 

gLeon  78.  vife  of.  theLapd  tp  the  Son,  and  that-fhe 

*'^         ra*p.  tJi?^Prpfit».  thereof  'till  he  QnUe  of  Age, 

is  only  an?  ir^^orirjf  which  ii  deternt^n'd'by 

Ekiath.  ... 

Owen  7.        A  Devife^of  thc^  Fr^cj^i.and  Oocopttion^  &i, 

his  Wife,  during  her  Widowhood,  is  a  good  Dfr 

vife  of  the  L^wJitfelf  during  that  Time. 

Gates  >ff-       A  Devife  of  the  Profits,  d^c.  to  his  eldeft  Son, 

fus  Hoiii-  'tiljbb^  youngeft  Son  ft^old  come  of  Age,  and  then 

h^Ji6.  t^  the  youngeft  in  Tail  ^  this  is  a  Devife  in  Fee 

'  (o  the  eldeft  in  the  meaa  Time. 

The 
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^  Tbt  T>lfet<»wisIpbfreT^*;rf  a  Ri^oty  ftt  ar  Griffith 
Tetiw  df  Ywsf  And  devtfdJiifcPjt^/tt  td  hi^^ife'^2^'^ 
f6t  fd  many* ^ears  aSsr  flhie  fhonW  liVe,   and  aft  Moor  773. 
t*f  her  ©ecfcafehedeVifed  <h^  Profits  to  twtot/^ 
of '  hM  poorefl  ^^Riidred,  ^nd  fiid  the  R^ftor/ 
flswitd  ^hen  be  leijs?*d  oat  for  a«  Aiircfi  Rent  asT 
^ouW  fee  got  fo#  the  feme  fcy  the^^w/:  tfhis: 
OWi^fms,  and  diftHbuted  to  twenty  ^of  the  pooreft' 
rf  hii  Kindred  :^  adjudged,  that  k  Dfevife-  of  thet 
Ro/fs^  is  al^rays  a  Devife  cii:  theJLiW*  «/rf/^  if  Moor  758. 
i^JfewarmbVother  Words  to  ftiew  tWe  Intent  of 
the  Teftator  ^  but  in   this  Cafe  the  twenty -pooii 
4kid«d  hld'Hfdi  Fifoperty  to  the  fitm  by  the 
Word  f^>oJf»,'^fi)r'tfc«y  had  n^tPdwei'  tt)  make  ihd   - 
itafe,  it  'w««  td  beddfte  by  th^  Advice  of  the 
Ot?ei?fea?s^  3tod  fherrfo  w  the  Pr<iperty  wa^  i  A  t  hem,> 
**d*  al  C6nfia*nei^<»ily  in  the  pobi* People.      V 

Devifo  t^  FrMcis,  hi^  eldeflr  Son  in  Tail,  Re^  Price 
AM^der  ih  likd  M^rt^n^  to  hfe<  fecond  Son,  iptwi^  '^^f^s 
(Jed if  Frdhck  die  wi*hdttt  KKie-Maie,  and  leavin'^  Ii,"^^*"' 
fiTufe-Femak/^rheii^ flie  t6  tak^  the'J^rojits  until  the*     '"  ^^V 
Relt«irtd^t-Ma!i  ^ay  h^r  40^  I    ft^Offdis  had  KTutf 
oAly  a  Datigh'ter-fife(*M&,  who  enter'd  and  died 
before  her*4bb  b  was  paid :  It  w^s  adjudg'd,;TJiai{ 
a\>*  iW^reft  Vas  vefted  in  her  •;  for  an  Auf  Hority 
to  iah  rib^  P^ts"  implies  as  much  as  a  Devife  of 
the  Pitvfits,  and  't^  fuch  a  (Chattel  which  Ihail 
go'  to  h^  Admin4fli*ator :  Now  thoiiph   the  ?tch 
fits  of  theR  La^d*  atfe  only  a  Pleg^e  for  the  I^ay^ 
iiieiit^  of  Ciief'Pbftidi^,  yet  they'  ibilow  the  Pof-      * 

AFiiUtfagie^led  'to  the  tJfe  of  the  Cohufee*  Rofs'* 
for  Life,  Kmniti^er  to  r.  R.  ahd  R.  A  arid  theit'C^A, 
ES€feiitoft/'tt?*'zlrfefei  flkilihd\)e  kvied  30C  l./d*^  *i^  Moorn^* 
P^^ctka^d  6f  bU^  If^i'lL    The^  Eifeccrt^rs^  pertnif f ed^ 
thfe  rfifSt'  irfJ^nfairider,  aftet  the'  Death  of  thd 
Gdnafort^%rit*;  #hich  hedid,  andteceiv^^^ 

I  i  2  of 
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of  tBe  Profits  than  would  fatisfy  ?oo  2.  then  OtH 
of  the  Executors  Aitdy  and  the  Survivor  made  s 
lieafe  to  T.  P.  the  now  Plaintiff,  who  brought  ao 
Ejefiment.    Adjudg'd,  That  the  Leaie  was  void, 
,  becaufe  the  Eftate  oi^  the  Executors    was  d^ 
termin  d  hf  their  own  Negligence  ^    for  thej 
in%ht  have  received  the  300  I  by  Perception  m 
the  Profits,  and  would  not,  but  lufTerM  another 
to 'enter  ^  and  tho'.  the  Words  in  the  Will  ar^ 
until  tbey  JkaU bav^  levied  ioo  I.  it  mud  be  unde^ 
ftoodt  and  So  intended,  until  tbej  migbt  comvemeHtif 
have  levied  ?qo  1^ 
itnnge^     '   The  Father  being  (eis'd  in  Fee,  covenanted 
ways  >tf.  to  fland  feis'd  to  the.Ufe  c^  himfelf  for  Life,  R^ 

wn^iT  r  ^^^"^^  **^  *^^  ^^^  ^  ^"^^  Perfons  as  he  iliouU 
ron,    oor  gpp^jj^^  by  his  Will,  for  any  Term  not.exceedii^ 

^  31  Years  (and  this  was  for  Payment  of  his  Deto 

.  and  Leveies)  Remainder  to  hia  Son  in  Tail) 
afterwards  he devis'd  800 2.  apiece  to  his  thiee 
Daughters,  toberaisdoutof  Ms  Lands^  mentioo'd 
in  the  aforefaid  Deed,  which  Lands  were  of  the 
yeariy  Value  rf  2qo  I  The  Queftion  was,  Wh^ 
ther  a  Term,  not  exceeding  ?  i  Tears,  was  a  fof* 
ficient  Certainty  to  raife  2400  h  for  the  thiec 
Daugliters,  out  of  the  Profits  of  200 1.  perAnnmi 
If  not,  then.  Whether  the  Father,  being  feis'd  is 
Fee,  and  making  fuch  a  Will,  the  Devife  fhall 
take  EfFea  by  the  Statute  of  Wills,  and  fo  di- 
finrb  the  contingent  Remainder  to  the  Son  ^  Ad* 
judg'd.  That  if  the  J^nd  itfelf  had  been  devis'i 
it  would  have  difturVd  the  future  Ufe  5  but  the  , 
Devife  being  only  of  Portions  to  be  paid  out  of  i 
the  Profits  of  ;the  Lands,  *tis  otherwHe.  J 

BkldtrvfT*     Devife  of  Lands  to  his  Daughter  and  hail 
•    ^^^^^'  H^irs,  when  (h«  comes  to  the  Age  of  eighteefll 
£":  35    Years,  and  that  his  Wife  fhould  uhe  the  fVij/fti » 
Hob.'  285.  her  Ufe  'till  that  Time,  without  mf  Acooont  ^ 

I  BrownL    ;.  ,    _  It 

79-  S-  C.  , 


J 


Fublication.  47  f 

be  given  \  this  was  adjiidg'd  a  gdo^  Term  forTeats 
In  the  Wife,  imd  by  her  Marriage  veiled  in  the  v 
Hufband.  < 

Devift  of  Goods  to  be  fold  to  raife  Portions  c»'y  *'^- 
for  his  Daughters  •,  and  if  thofe  are  not  fuflScient)  ^^  ^ppJ?" 
then  to  be  rais^^  out  of  the  Rents,  Iffues  and  Vto^ttll^ 
fits  of  his  Lanjds;    It  xvas  daarted,  that  hy  thofe 
Words  the  Lands  were  devis'd^  otherwife,  if  it  hnad- 
been  to  raife  M(H)ey  wioi  the  Anmal  Profit^.  '\ 

So  a  Deviie  of  Lands  to  Trililees  upon  Trnfti  Linijoa    " 
that  out  of  the  Rents  end  ffafu  they  pay  Debts  Tf^*^ 
and  Legacies,  decre^,  that  the  Twftees  may  c^.^J^' 

fell  ^os. 


I  « 


Puhiicafhm. 

r 

TH I S  is  another  Solemnity  required  by  the  * 
Law  to  make  a  Will  good  ^  and  that  is,  1^  . 
pnblifhing  it  in  the  Preience  of  a  particular  Nam-' 
ber  of  Witnefles. 

Sometimes  a  Fi£,  which  hath  been  made  mofty 
Jears^  upon  fbme  Alteraticm  of  Circumftances, « 
may  be  new  publifii'd  with  Additions,  and  that 
makes  it  equivalent  to  a  new  Writing  ^  but  it  muft 
be  where  the  Words  in  the  written  Will  are  apt 
and'  prope^^  and  do  not  disagree  with  the  Words  • 
iif  the  new  Publication.  And  fo  it  was  adjudged 
in.  Stead  and  Berjer^s  Cafe  ante  221. 

ne  Ejfe3s  of  a  new  PubUcation  nuy  be  feen  hi  tb$ 
Oafes  following. 


ke  Lands  to  his  Wife,  Remainder  over,  and  fome- 
ime  after  he  died ;  adjudged.  That  this  Devife 
vaa  void,  for  the  Teftator  having  only  an  Ufe^ 
ould  not  devife  the  Pofleffioii  'till  the  Statute 
\j  H.  d»  which  di^mnsfer  the  Ufi  into  pQpfifin\ 


47^  Mlk^fiim 

ntithft  CQ»ld   he   deyife  \h^fqjf$jfiw  '<iU  tta 
Stwurp  32  H.  8.  by:  tfhich  Mw  w^re  mablfd  10 

devife  their  Lands  in  PolTelfion  ^  both  wbich  Su- 

—         t)Ued>  w^re  nciftd^  Hnc^  the  WiU  :  But  gdjuiiigd, 

-  Tittt-tho'  ibis  Will Aft^  vpid,  fpr  the  iUafias  he- 

.  *Wvm/?ntipDy  #  yet  if  the  T^ftgrcy:  h^d  mftdc  a 

^lew  Publication  9&eif  the  Statute  9a  ^.  8«  it  had 

hpw  .a  good  Will     :      .    , 

Beckford      j^  T^p  Tcftatoi  bfiog  fmd  in  fw  of  L«)di 

p!I^^cot    ^'^lf4^4^^f^^^'R^^^^  liTuc  frur  Qaughteis,  and 

49i.:^o9f  ^^ghj«W  iniTail,  wtom  he  made.fiyecutriies. 

404-*   /    Afterv^ards  he  purchased  more  Lands  there-,  and 

?Roii '^°  ^"^  Parfons^  his  Coufin,  defir'd  that  he  might  have 

Abf?<i8.  ^h^  new-purchasM  LimdaV    he  reply 'd,  Nb^tbcj 

Jhallgo  with  my  other  Lands  in  Aldworth  to  mjExey 

trms.  ^  After^vardf  tbcan^  iith,  tiis  ¥SiU  mur  read  to 

.  fcii»^;  but  hp  tooJc,  itav|46tice.o£it^'on]y  he  added 

aCodiiril  coDceinpkig  fiune  ^&hal  Things,  and 

died.     It  was  infilled,    that  the.  nemi-purchasd 

Lands  did  not  p^fa,  bf  caufe  not  vvarr^uted  hy  the 

S^ntute ;  for  that  x  enabks  a  Maa  to  devife  the 

I^nds  whiph  he  Uafb^^nd  he  had  not  thoTe  Lands 

^attbRTitne  betnfldahls  WilL    Bat  adjudged.  That 

hisaUowing  the  Will  upon  reading  it',  amounts  to 

Hvem  PublicatTon,  and  fd  are  the  Words  ^hich  he 

fjtoketo.  bis Coujbt  j.  And  tho'  'tis  generally  true, 

that  Things  notexprefs'd  in  the  Wjll,  rauft  be  ei- 

pitfsti  in  the  new  Ruhlicatian,  ill  Older  to  lh«v 

the  Intent  of  the  Teftator  5  yet  here -are  apt  Woids 

ill' the  Will  to  pafi  the  L^nds  ia  j^Umortb^  and 

thcsefore,  by  the  neu^  Pablioai^ion,  tile  l«axid$  pur- 

chas'd  afterwank.  Ihail  pafi*  . 

Poller         .In  the  very.  nMt.TJ^ar.  this' Caft   kapiiea'd: 

FuMer      /^'TheTeftatmrHad/tfiiie  foyc  Daughter^^  and 

CrJniz.  d9y)l$'dhisLHDds'td'll';  A  hisydnDgcflxiSba  inTail, 

42g.Moor  wiitb  'R^maindbrsTonieli^vfly  tor  mb  otherSoas  ia 

3^-3*        TmlL   R.Bi  die^  111  the  Life  ttLite.€d[  ha9i  ^tbcr. 


1 


\  "« 


leaving  Ifloe  two  Sons^  an?  Y«ir«  aftemards,  Pj«~a» 
fether,  tte  Tjclkator,'  decWd  l^l»fe  o'  i<*nds,  ^.^ 
riwf  5ow  of  R.  B.  ^tftti^we  tie  Lafc</i^JMCft^fer  4|^  ,  ciuAej; 
Ritfcer,  «  t&e^  fioM  ^  mir  Ffber  Wav«™  at  14^ .. 
him.    Two  J-udges  were  of  Opinion,  That  t)fS**i 

9f  v£.  B.  ilkatt  tak^  by  Ptfrchafe  ^  ito  1t]1^»  m^ 

Publkation  (t^o*  no^  in  Wdting)  is  ftrif  a  nlw 
Will.     ■   •    ^'  '   '■'  '■'~'''! 

The  T?(l«tor  devWi  tiU  bis  Lands,  tffiiaftei*'  btmc  w^- 
•rards  {WKchasVi  jworc,  and  di^.    Adjudg^,  "if  'hg./f«  R«g- 
rad  made  a  new  Pttblipation  of  his  Will,  -thi  d«n,Piow. 
Lands  purchas'd  afterwards  «rottld  haVe  J^ft^d  tj^  ^°"'"  3^^* 
the  Words,  AUbisLand$,  for  that  (heWS  hftlh*- 
tent  to  paik  At  ^  ttitt  wii hotit  e  nfeW  ?UMib%tioo 
'tis  othbrwife,  for  in  filch  Gafe  AU  UitaiUi  rtighfc 
be  intended  All  which  he  had  <ft  the  jifjie  of  the  iRtt-  - 

long  the  mn.  1'     • 

The  Chief  Baron  3f*/<tiwteihg  IfeisM  jh  Ftee<<f  W<»nt.jiai 
tbe  Mannor  of  Mur^M  in  fti/w,  and  <if-;  a^  RB--  J2'.„ 
verfion  in  Fee  of  Lands  called  QyovelMi^  devis'd  Moor  ^l^ 
the  fame  to  fe^eriet,  the  Defendant  5  and  aftdr-  Poph.»o8. 
wards,  upon  his  Marriage  with  Marj,  the  Daugh-  *?"'!;  « 
ter  of  one  Goriiig,  he  made  aFeofFnifcrit  of-th(J  '^r**** 
Premifles  to  the  Ufe  of  himfelf,  and  of  his  (aid 
Wife,  which  was  not  exectited  by  Livery  and  Sei* 
fin  of  the  Lands  called  Grot^Iiiml.    Thfen  he  in> 
terlin'd  thefe  Words  in  the  Will  (Ma^y  thj  fTlfe) 
having  before  made  Margery^  his  Daoghfer,  Exe^ 
mtrix.     It  was  adjadg'd.  That   the  VtcSti^bnt 
was  a  Revocation  of  the  Will :  Buf  the  Cddrc 
doubted  whether   the   Interlining  Mra*  a  n^ 
Publication.    Servant  iitfib  fells  iis  it  Wainbt) 
becanfe  what  was  interlin'd  hiid  no  R«leJ&fiO| 
to  the  Lands,  neither  did  i^  fh^W  his  Intent  tHal 
k  (hoald  be  a  Will  «^  to  the  Lands.    Saiii-iA 
«cr/inB*rjt,f  2^1, 

114  Barchafi! 
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devife  their  Ler-^fi' 

5  *cfo^a. 


inds:'iffter  a 


/ 


iinder  th^  Title  hii- 

yie  Rcfercucc.  to  it.   It 

of  the  old  Books,  That 

I  !i5)f'ivhidi  be  is  not  fei- 

kcbafe  thpik   Lands,  and 

is"  Devife  h  good  ^  but  this 

^,  and  the  lat£r  Authorities 


Butler  >/!•- 
fus  Baker, 
Moor  254, 

I  And.g4^ 


'  \ 


1, 


«  >  r- 


*i 
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Thomp- 
son yerfus 
Thornton^ 
1  And.  1 88 
%  Leon. 
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Aator  devis'd  Lands,  to  which 
Cr  Ma  i*y .  4^  >  afterwards  purchased  thofe 

Ij^axids^^  this  is  ii^v  a  good  Devife  Mothin  the  Sta- 
tute of  IViils,  32  H.  8.  by  which  'tis  enadd 
J)i^t  '.all  I^fons  Hindffg.  a  foie  Eftate, ^c  And 
my,  Lpt4^  CoJ^,  .wh6  reports  this  Gafe,  tells  as, 
That  t^e' Word  Having  imports  not  only  an  Ow* 
n^(hip,  tut  the  very  Time  of  fijch  OwnerQiip, 
^hd.  that  he  muft  have  the  Laud  at  the  Time  rf 
tiie  S^hivgy  that  is,  at  the  Time  of  the  PdiicM^ 
lipn.  of  xh^  Will 

.{  in  tl\e  fame  JTear  jR.  B,  fold  Lands  to  TborntGn^ 
vyho,  jbe^re  ^ny  Conveyance  made,  (old  the  fame 
Lands  XoThompfotf^  who  paid  Part  of  the  Purchaffr 
Mo^iey  to  R  B.  and  Part  to  TboTnt&n^  andhada 
Coivy.ey>aiice  made  to  him  hj.R.B^  alone^  and 
ihm  he  devis'd  all  the  Lands  which  h^  had  par- 
chaid(^  Jhprnton.  Noyr  though  in  Stri^nefs  this 
w#«rrilP^;  the  l^upchafe  pf  iT^or^toif,  for  he  had  no 
C^nyeyajice  fropi  Jbip  •,  y^it  having  agreed  for  the 
I^urchafe,  and  p^Parttof  W«  Mooey,  this,  ac- 
tording  to  common  Acceptation,  may  be  calfd  a 
rurcbafe,  and  a  Having  the  La0d>;^Ki  .ib  thejr 
(hall  pats. 


Purchafe.  479 

-Aiid    accordingly,    many  Year*  afterwards,  Prtd«»wi 
there  being  a  Treaty  for  a  Purchafe  of  Mnds,  JTiSLu 
and  Articles  drawn,  the  intended  Purchi^fer  4^^  ach^li 
,  vis'd  All  bis  Lands  for  Payment  of  Debts,  and  af-  14^  . 
terwards  the  Lands  wefe  conveyed  to  him.  It  wai 
decreed.  That  the  Devife  was  good,  though  he  ba4 
not  the  Lands  at  the  Time  of  the  making  theW'il}^ 
nor  mad^  Sny  wev  Publicattan  of  the  Will  after  they 
were  convey*d,  efpecially  the  Devife  bfeing  for 
Payment  of  Debts.    And  the  Chancellor  laid.  If  d 
Man  devife  All  his  Lands  for  Ferment  of  DebtSy  aAd 
;  afterwards  purchafe  more  Lands^   he  would  de^      *       ] 
cree  a  Sale,  though  there  were  no  precedent  Ar*      '      > 
ticles.  ; 

,       The  Teftfetcr  devis'd  to  his  Wife  all  fuch  »"««» 
,  Sums  of  Money,  Lands,  Tenements  and  Her?-  \^ 
■,  ditaments,  and  Eftate  whatfoevcr,    of  which  be  Siiiu'ajj, 
\  Jhould  be  pojfefsiat  the  Time  of  hii-  Death  ^  aft6r» 
warde  he  purchased  Gavelkind  Landis,  and  the 
;  Qdeftion   was,    Whether  they   pafs'd-by  this 
\  Devife  ?   Adjudged,  That  a  Devife  of  perfbnal 
^  Things  is  good,  tho' the  Teftator  had  them  not 
■   at  the  Time  of  his  Will  made,  becaafe  they  go 
to  his  Executor,  and  the  Legacy  doth  not  i>a(8l 
;  by  the  Will,  but  by  the  AfTcnt  of  the  Eiecutor, 
|!  to  whom  the  Will  is  directory  5  but  that  a*  Chattef 
}  Leafe  (as  a  Term  for  Years),  which  is  ^  Qattel  ^^f,  93. 
,  Real,  if  purchased  afterwards  will  not  pti^  That 
a  Devife  of  Lands  is  not  good,  if  the  Teftator  ^^  ^^^^ 
had  tfiorhin^  in  theiii  at  the  Time  of  the  iiiaking  h^en  a  n^' 
\  his  Will,  becauie  a  Man  cannot  give  what  he  fuHhatiml 
hath  i^ot,  and  that  which  is  void  in  the  Origi-  'V*-^' *^- 
nal,  cannot  be  made  |ood.    As  if  an  infant  make  GWibW 
^  a  Will,  'tis  void,  tho  become  of  Age  before  he  lawis 

dies^  and  fb  of  a  Feme-Covert,  tho'  fhe  become  would  hay§ 
'  afterwards  Difcovert  j    and  yet  in  thofe  Cafes  M<^ 
there  lya^  only  a  perfbnal  Difability  ^  but  in  the 
"*'"'*  '  principal 


4«p  Br^ft 

.    :    yiiixaiffid  Ca&  ihete  W9fi  a  nal  Difabili^,  for 

<     the  Thiflig  kCcii  is  wamuig% 

Ean^riHcrA^     A  Mm  de?  ited  ^itf  iii  ^Hjifii  whkh  he  had  of 

#  Jac.  1.    ft^^^  have  at  the  Time  pi  Ijis  Deaths  but  did 

loot  %]r  for .  Faymeot  <i|^  JDebts  ^  and  (afterwanb 

he  pojricMed  liaods^  w4  d/'(l    Adjudg'4,  That 

thm  Dew  jpurcbaied  IfdiuU  Ihall  not  pals  bytim 

^^J^  The  Xeftator  &is'd  of  tep  Aqres  devifed  tfB  l«f 

^^„     {.Ws  to  Umj  Srm  and  his  Heiiqi,  aad  afttr- 

Plow. '    w#rds  pucchaied  1 2  Acres  moi^  ^  then  j^ioji  £r^ 

Com.  342.  dy!^)  aad  the  Teflator  (aid  to  the  Son  of  Hmj^ 

audlhlf  K»t  *^  jM^  A«  6fi  Heir,  4^$a  hve  4l  bis  Limits 

wShcUe/i  ^^^  Father  fliouid,   if  he  had  liv'd.     Adjudg'd, 

Cf/|^        That  the  Sm  fhould  not  have*  the  i^w  pur^jd 

Lands,  for  it^idnot  pafs  by  the  Words  or  Intent 

of  the  Teftator :  Not  by  theiWwds,  for  wb« 

he  had  xtxk  Acres,   and  deyiiedo^if  ^is  iJindSi 

thofeTS^ords  ifere  fatisfy'd  in  palling  the  ten  Aaeii 

find  there  are  no  Words  whiph  (hew  his  Intenticm 

th^t  the  Land^  after virards-purchafed  (hall  pa& 

H^  CQuld  We  no  fuch  intent  Mrhen  he  made  his 

t^all^  becanfe  he  had  not  the. Lands  at  thiat  Time) 

and  what  waa  not  hi^  Intent  at  the  Commetice- 

n^nt«  (hall  not  be  fo  at  the  GonfuniniatHm  of 

the  WiU»;  wif^oi^  a  nevf  FubIicdtio|L 

ftt  ii/l ;^  ^ HE  Word  hetcba^,  when  ^t  v^  takfaa  in  Op* 

tif€^^%"  ^X    portion  to  Dejcm^  is  where  si  Mai^  cometfa 

^^1 '**^'  to  Land  which  doth  originally  veft  iii  b^Aibjr 

Limitation  cf  Eftate^  and  never  was,  or  |^jr  ac; 

Poffibility  could  be  in  the  Ancefior.  .     "* 

As  if  a  Remainder  is  limited  to  the  riglit  Epn, 

>■      ci  R.B.  and  he  hath  IlTue  a  Daughter^  aqd  dies, 

ihe  hath  the  Eftate  by  Pmcbafc^  and  not  by  D^ 

fceni.  .        ' 

So 


iga^ivjl^c  to  tbe  pright  l^iip  pf  tb^  teife?  fcr  Xc«w^ 
there  the  Heirs  fhall  take  by  P^u^fihfifff  . 

§f|t  yrhV^  «P  'Aweftor  taket^i  »ri  Eftntc  ot  •  i 

Pr^^U  \o  hipif^l^  ^nd  ip  tT>e  feipff  Convgraw;?;  r 

4.qpth^  :f  ft^t?.  i^  lifpittfd  tQ  h»  ii^irs  in  Feei  fw;        - 
P*¥ch»ff,  bHnh?y.ill?ll"fce  ip  tv  X^^^  \   \i 

Ytqm  aU  whi<?h  ijP  m^y  bqf  colie^^^  that  wher^ 

i)f^i  fifiir  t^j^e^  ^a ;  gft^t^  by  D^yjfe.  i»  ^npthec 
MpBBfif  jh^n  the  Comipop  {.aw  would  have  ^-;  '  \  ^ 
ycfk  ir,  in  fpch  O^Te  he  t^ke$  as  ^  FunhSsr^^  but 
thf B  he  iRuft  b(?  the  rfjit  J^eir ;  And  ^  none  (*«  a  Ler.  75. 
t^kp  Q$  Heir  by  ?F^ia/f  whoi$  not  right  Heir,  ftr 
nptfte  jc§B  t$^J:e  by  I^/$e*t:  wber^  the  Eftatq  wa^' 
ae?<?r'€«cijt?4  in  the  Apqeflor,  ^  .  I 

^is  generally  true,   that  where  the  Heir  takff  *»  an^oi 

l>y  %  Will,  biit/ac^Qmi»ny'4  wi<h  «  p^aw,  jhe  JI?v  .  , 
tflfce?  l>y  ftir^fe?/f,^n4»ot  l)F  -P^A^^t;  ^As.ss  J^;f''^».r 

Deyif^  pf  t^ivd?  t^  his  Sprj  ^p4  Hf^hr,  aud  tp  bii,  cqrirrk. 
Heirs,  lyow  Condition  ^h^t  h^  pay  the  Father's >*QiJptn1r 
Debts  within  a  Year  5  here  the  Heir  hath  a  Fee»  ^^>^ 
Simple  J  but  b^ing  obligM  by  this  Condition,  he  j!g^\  ^'^ 
i^lh  if  af  a  Furchaferj  and  npt  by  Vefcsvt.       ^      Dtwfd  u 
+  So.a  Devife  to  hi?  ^l^left  §on  and  his  Heirs^  heiaw^  t 
within  fow  Ye^rs  ^fter  the  Df ath  of  the  Tefta-  f^*  cierte  * 
tot,  provi^i  U  paji  20 1^  to*tbQ  Ew^utfii  towards- ^jl,^  *' 
th^~ Satisfaction  of  his  Pebts»    He  paii  the  Mo-  Smith*! 
ney.    Adjndg'd,  That  hq  took  by  Purch^fe,  and  c'4/i. 
that  the  Lands  were  not  Affets  in  his  Hands  y  J^J^jf  "* 
for  the.  Word  fi»ji»if,  or- to  jRiy,  is  ^Limitation  o(  Qh^^mock^ 
the  EOatew    *  .  aMod.a86 

.  'Tis  Kkewife  generally  true^  a^  hath  been  iV 
rfady  obfervM,  ih^t  where  the  Anceftor  taketk 
an  Eftate  for  LiJfei  and  in  the  fame  Conveyanee  :^ 

anther  Eft  ate  is  jtoiitfid  to  his  Heifsin  Fee  or  ia 

THil, 


JiH  Pwehafel 

Tail,  that  the  Word  ffr/ri  in  fnch  Cafe  ia  not  t 

Word  of  Piarchafe :  And  in  fbme  Books  we  am 

told^  this  18  a  Rule  in  Law  $  and  yet  I  find  % 

Cafe  adjudged  otherwile. 

liHy  /  A  Devifc  to  Rofe  for  Life,  and  if  flic  have 

IT^^^      any  Heirs  of  bfr  Body,  &t.  then  after  her  Death 

i^jj"*     that  Heir  mall  h^ve  the  l-.ahd,  and  to  the  Hm 

W/W       of  their  Bodies  \ief^oittti  \  and  if  Rofe  die  s^foit 

I^Ti        Ijui,  Remainder  over.    This  i$  an  Lftate  ftwr  LMe 

So^IJ?.  "^  ^^^^ '  ^^  y^^  ^^'  ^^^^  ^*"  ^^^  ^y  ftircitf>, 
Cia  BUia^  •nd  not  by  Dtpent,  and  the  Inheritance  fball  be 
ii>        in  Abeyance  during  her  Life,  ^nd  inimediately 
upon  her  Deajth  veil  in  th^  Heirs  as  a  Purchif^, 
^  But  thi>  was  againfl:  the  Opinion  of  the  Chief 
Jpftice  fophctm^  who  held.  That  where  an  Eftate  is 
limited  to  the  Anceftor  for  Life,  and  in  the  fame 
Pe^d  'tis  limited  to  his  Heir^,  they  ftiall  be  in  by 
'  •    ,  ;  Befcevf.  \ 
9fv)is  ''j      Leafe  fov  fJinetj  tAne  Tears,  if  the  Leffee  Uvei  /# 
r^^f  .   fcn^>  acd^  if  he  dy'd  within  that  Term,  then 
c^'lEilzv  ^fi^his  Death  the  Land  fhotdd  remain  to  his  EI^ 
240.;     ^cutors  or  Afligns  for  21  Years,  which  Term  be 
Moor  6^5,  granted  to  aftothier  rendering  Rent,    and  then 
oweniijr,  3yd  inteftate.    And  his  Adminiftrator  brought 
^'^        an  Aflion  of  Debt  for  Rent  againft  the  Leflee  fcr 
21  Years  \   and  upon  Demurrer  to  the  Declara* 
tion  adjudged,  That  it  would  not  lie,  becatife  the 
Term  for  21  Years  was   never  vefted  in    the 
Inteftate  fo  as  he  might  difpofe  it ;    for  it  was 
^    /       not  to  commence  uulcfs  he  dy'd  within  ninety 
nine  Years,  which  might  not  be,  for  there  was  a 
Poifibility  he  might  furviveit;   and   he  dying 
-  within  that  Term,  his  Adminiftrator  was  enti- 
tled to  it  as  a  Piirchafer,  and  fo  would  his  Eit- 
cutdr,  if  he  had  made  one:   And  thus  Serjeant 
Owenxa^.  Jifoor  reports  the  Cafe.    And  Juftice  Owen,  who 
rqx)rts  the  fame  Gale»  tells  lis,  that  my  Lord 
Chidf  Juftice  \^w</^r/i»  was  of  that  Opinion,  bat 
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iliat  all  tlie  other  Judges  were  agaiad:  him  ^  l}e* 
caufe  it  was  tne  Indent  of  the  Leflbr,  tliat  the 
Leflee  for  ninety  nine  Years  ihould  have  an 
l£Atxp  during  his  Life,  which  appears  by  making 
the  Leafe  for  fa  long  a  Term,  whi^h  by  common 
Intendment  ht  coald  hot  furvive  ^  fb  that  it  wa^] 
a  Leafe  to  Mm  for.  Life,  and  to  his  Ekecntors  for 
2 1  Years  after  his  Deatl^     \    .' 

Deirife  to  the  next  Heir  and  his  Hdrs :  This  is  pW- 
iroid,  and  the  Devifee  fhall  take  hyDef cents  for/^^***^M^' 
a 'Man  cannot  raife  a  Fee-Simple  to  his  own  risht* 
Heirs  by  the  Name  of  Heirs  as  a  Purchafe,  dthef 
by  Conveyance,  Ufc,  or  Devife. 
;  So  a  Devife  of  Lands,  of  which  the  Teftator  JJ^T 
was  feis'd  Ex  parte  materm^  to  the   Heirs  Ex  Raw, 
parte  matertta^  the  Devife  is  vdd,  and  the  Devifee  i\>^a.vf: 
fliall  take  by  Defcettt. 

The  Teftator  had  two  Dau^ters,  one  of  them  Rea<3ing 
had  IfTue  a  Son,  and  dy'd  •,  then  the  Teftator  de-  ^'^ 
vifed  his  Lands  to  his  Grandfon  and  his  Heirs  for  ^  ^^m^^ 
ever..  The  Queftion  was.  Whether  he  fhall  take 
the  whole  by  the  Will,  or  only  one  Moiety  by 
Defcent)  and  the  other  Moiety  as  Coparcener    , 
witii  his  Aunt  ;    and  adjudg'd.   That  he  fhall 
talce  the  whole  by  the  Will.    'Tis  true,  where  aa 
Efiate  is  devifed  to  an  Heir  at  Law,  which  would* 
have  defcended  to  him  in  the  very  fame  Plight 
as  if  no  Will  had  been  made,  there  he  fhall  take  ^ 
by  Dcfcentv  but  this  was  not  a  Devife  to  the 
Heir  at  Law^  becaufe  both  Cojiaraners  make  the  r 
Heir,  and  one  cannot  be  Heir  alone,  therefore  the 
Grandfon  muft  take  by  the  Will,  and  not  by  De- 
fcent,  becaufe  nothing  can  defcend  to  him  ut  um 
cobsaredi. 
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4  , 

•  •  • 

BOt  H  hy  the  Qviil  Lav^^  ted  oar  £jdwv  tb^ 
EzeciHos  oKijr  bci  fiittiBion^dl  tcT  acte^tt  ot  id- 
flife  the  £ae(mtc^llnp>  Bitt  the  Time  19  IdBD  to  thd 
BUfcietbii^of  tlMiJiKi|s0)  aitd  if  the  Pa^y  doth 
.not  appear  upon  the  iStrmmri^.  atad  piotrb  the  WiM^ 
Admonl^^^^^^  OpiAioirthd  Judged. fll^t 

•  gmit  A&aini^iratiDn  sis  ii  the  Teftat6#  had  dyA 
liitefkte^  and"  tfabe  ihall  eontimid  tilb  the  EaefciK 
toshMh  i;H96vdtlieWiU^v  ^tr  no  Mxiti  ckn  U 
Gompeird  to  take  upon  hfiar  tb^  fxecotorftrip,*  ob: 

fiawimto  ^^  ^'^  ^^^  intdpmtddted  With  the  Telfetolr's 
^^y^,. )  Effiate^  aiid  iiit  ftth  Cafe  he  m^rjr  be*  c<!>nnpdllnd  y 
Lawt,  tf  and  if  h^  li^ilie;  ini  Couvty  and  Adttiimft»tiofi^  if 
Leon.  I J4  granted  to  another,  'tis  wrongi 

•  ,  And'  fo'  ir  wasi  adjud^d   itiBAy  Yeart  allter- 

yerfits  "^  wa»de  ^'  as  for  loftaoce,  Sir  DcMi  CmninghMi  had' 
Cunjiing-  a  Tenn>  fop  TeaTS^  and  made  ID^^iif  hiB  Soi^  E2)^' 
k*»^  I        cutor,  and  dy'd.    The*  Son  provU  ^S^  WSU,  and 

I£T  6  "^^^  ^^y  ^^^  ^^^  ^^^^  ttartfcotbrst.  and  dyU: 

iVcnt.303  B^^  ^^^'^  Excctitbfs^  not  provirtg  ride  Wilf*  rf 

oLev.  182.  ID^iuii,   Adminiftration'  &  Boms  itmy&e.  06  Sf 

l^wftj  was  gmiltetf  to  Wraiburiie^  \rtio-  knei;r  ruv- 

thing  ofi  the* WiE  o£  DatAi\  and  Bradhnrfie  UM 

the  Term.  ft)r  »  valuable  Cclnfidei»ation»    Then' 

twb  ofl  die  Execulfars.  dy'd,  artd  Hajf  the  tBiid 

Eiteutt)r  renbuncM  *,   then  ]^Jb07tiB  AdifriiB* 

fhnationwag lepeal^s  ^tid  Aiimmjfrastkm  ieBmxis 

9f6M,.  &c.  miv  granfcedr  to  th^  Deftndanr.      the 

Qudlion  was;  Wbbther  ther  fiift;  Adminifhation' 

Ranted  tc^BruSwm  Before  Mt^  the  £»eiairbr  had^ 

>^  f enounc'd,  was  good  or  not  ?  And  adjudg'd'i^  arkr 

not  good  \  for  before  the  Renunciation,  Haj  bad 

the  abfolute  Property  of  the  Eftate  in  him,  and 

have  fold  the  Term  before  Probate  \  and  if 

fo, 
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fo,  the  Admintftoatfoftt  grMtedt  before  tYie  H^iifiiP 
of  Mtfi,  was*  non  voidable^  bu(}  void,  andnheRe^ 
fy&A  afterwaidss  caitaot  reiaM  ta  make  that  geod^ 
t«ducb/wai  void  for  Defe€bof  Fowev,,  aiid^  lb  the 
Sale  bjr  B^ni^smv  is  void; 

iTheTferibn  to, whoniv  die  Ordinary  grants  A*  ?4H.6.x^ 
mlniibratioii)  may  vefufth  i^  if  he  wil^^  fep  tfie; 
Osdinavf  hatil)  not  ^  Fewer  «d  oompel  hii»to  ao* 
ceptit, 

'  But  n  (bme  Gafcss  he  cannof  refnfe^  asr  where  9Ed»4i^ 
an  Execatop  (after  a  deeor  entcrd)  took  tiic;i{/iwt»>^*^SJ^- 
OMfi,:  audi  antfiwait]^  ih^^iI  ^  tb^n^  another  eii«- 
deavooring^  to  obtain*  the  Adminiilration,  the 
I  EisecutoTf  who  refu[ei  defiFd'  to  prove  the  Will^ 
^ and  contefl^ed' the Adhiiniflyation  with  theotiier 
^int  the  Sgintaal  €oUrr.  BUt  it  was  adjud^W  Zr 
^ga»ift'  him  in  that^  Court  fh^pofing'  he  was  bonnd' 
hy  hisi  Rifvfal  Then;  he  appealfed^  to*  tfee^  B^ 
^gt^esxs  awd  jjendihg' idle' Appeal,  he  mev'd  fbr  ai 
}Miniimitts  to  the  Sf)iritual  Court?  to  grant  ther' 
|I^obate  to  him,  und  he  had  it-,  for  having  taken' 
•  the  Oath,  that  Court  had  no^  foiither  Authoxi^ 
Jty,  slnduherefore  he  could  not  be  admitted  af- 
terwardrto  refufe,  but  they  ought  to  grant  the* 
!  Probate'to^him,  and  thte  G^ewt  did  not  altertile 

If  one  Executor  refiifts  before  the  Oidinarf,  4|^^-5  *7 
andithe  other  prove  the  ^i\\,  yet  the^  refofin^^**  ^^^' 
Executor  may  adininifter  when  he  will-,  but  iC 
tbcjl  all  rcfufe,  none  of  them  (hall  adminiffer 
afterwards. 

Aur  if  'thdre  is  <me  Execntof,  and  he  admihiflEttv, 
he '  Cannot  refuft  afterwards  •,  and' if  he  oncrg^^i^^^ 
r^fnfeth,  he  cannot  afterwards  adminifter :  As*for>er/w 
Inftance,  '  chatcr. 

The  Teflator  devifed  a  Term  for  Years  to  the  owen  44. 
Zsarim^  Juflice  Catlin,  and  made  him  Executor;  ^'^;  ^^'^ 
He  wrote  a  Litter  to  the  Judge  of  the  Prerogative  Moor  272. 
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Court)  that  he  codld  not  attend  the  jbxecution'  of 
tJie  Will,  and  dedr'd  him  to  otenmit  Adnimftka- 
tion  to  the  next  of  Kin  j^.  and  AdminiftrarkMi^  wai 

J  panted  accordingly.  .  AftemirdsCatifn  tbi^CSuef 
oftice  enter'd,  and  granted^  th^  TermiMo  tuK>- 
thcr.    But  it  vai  adjnd^'d  y«d  *,  for  the  Xet^ 
wa^  a  fuffiqcDt  ^Uf^fa^i  and.  m  Executot  cahoot. 
once,  refofe,:  and  afterwards;  take  tfpon  bina  the 
Ezecutorfhip.  ] 
Miadie.        But-  whejre  there  are.  (evferaV  Executor^  and 
t»'sQifi^  (bmerefuT^  yet  in  G)nftru£tioii  of  Law  dMycon- 
f  Rep.  28.  tjime  Executors  ftill  \  fo«  at  aiiy  Time  during  the 
Life  of  their  Ovexecntors  they  may  prove  the 
Will,  and  i^minifter  to  the  Teftator's  perfonal 
Eftate,  und  they  may  pay  Debts  due  and  owing 
by  him,  and  make  Releafes  of  any  Debts  whid 
isH£.  36.  were  owing  to  him  \  and  they  muft  be  joinei  in 
Fitz.  Exe.  Suits  where  they  are  Plai^ifs,  bccaufe  they  are  all 
•""  ^'   privy  tp  the  Will  •,  but  not  where  they  are  Defeat 
iants,  beoiufe  the  Plaintiff  in  the  A&ion  is.  not 
obliged  to  take  Notice  pf  more  than  thofe  who 
have  anally  prpv^d  the  WilL 
GoAfrty        Where  too  Executors  are  made,  and  one  r^ 
W**       fufeth,  it  muft  be  before  the  Ordinary,  as,  wbm 
^^'^^^  Debt  was  brought  agaipii:  two  Executors  upon  a 
2ii,  '858.  Boncl,    one  of  them  was  outlaw'd,    the  other 
'  pleaded.  That  he  who  was  outlaw'd  was  made 
Executor,  and  prov'd  the  Will  alone,  and  admi* 
nifter'd)  and  that  the  Defendant,  as  Servant  to 
him  took  the  Goods  by  his  Delivery,  and  tn- 
versM  that  he  adminifter'd  as  Executor.     And 
upon  Demurrer  this  was  adjudg'd  an  ill  Plea,  be- 
cauKe  he  doth  not  fay,  that  he  refufed  before  tfe 
Ordinary^  not  confefleth  anj^  Adminiftration  i  and 
Co  no  Anfwer  to  the  Plaintiff! 
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Remainder. 

7^^  H I S  is  an  Eftate  limited  cither  by  Deed  or 
.^WilLto  commence  after  the  Determination  of 
a  particular  Eftate  on  which  it  mufl:  depend  ^  and 
the  very  Word  itfelf  imports  that  it  muft  be  a 
Remainder  of  fomething  which  is  in  being.  And 
here  I  fhall  mention  thofe  Cafes  which  I  find 
concerning^ 

(l.)  Remaiitders  Defied. 

( 2.)  Remaivders  in  Contifigeficy. 

(?.)  Crofs  Remainders  by  WiU. 

(4.)  Remcnnders  of  Chattels  devifed.  See  CbatteU. 

(l.)  A  Devife  of  Lands  to  R*2J.  from  MicbaeV  VA%*sCafei 
fnas  next  for  five  Years,  Reniainder  to  the  Plain-  Cro.  Eiiz. 
tiff  and  his  Heirs.    R.  B.  died  before  Michaelmas.  ^7^- 
Now  tho'  this  Remainder  could  not  veil  immedi^    ^^  ^^ 
ately  upon  the  Death  of  R.  JB.  becaufe  his  Intereft 
was  not  to  commence  \iU  Michaelmas^  and  he  dy'd 
before  5   yet  in  the  Cafe  of  a  Devife  a  Freehold 
may  be  in  ExpeSance,  and  in  the  mean  Time  it 
Ihall  defccnd  to  the  Heir,  and  vcft  in  him. 

The  Teftator  had  IfTue  two  Sons  and  a  Daiigh-  ^7«'  ^^^ 
ter^  and  be  devifed  his  Lands  to  his  Wife /or  ten  ^^^^™*^'    - 
Tears^  the  Remainder  to  his  yctrngefb  Son  and  ]m       * 
Heirs,  an4  if  any  oi  his  two  Sons  die  without 
Iflue,   the  Remainder  to  his  Daughter  and  her 
Heirs.    The  youngeft  Son  dy'd  in  the  Life  of  his 
Father,  and  then  the  Fafher  uy*d  5  adjudg'd,  This 
Was  a  good  Remainder  to  the  Daughter,  being 
tipon  a  Devife,  tho'  the  particular  Eftate  fails. 

Tboinas  Qodddrd  being  feis'd  in  Fee  of  Land^  in  Oo\i 
OJhorne,  devifed  them  to  his  Coufin  Bdward  God-  V't'  . 
dard  for  Life,  (f  he  ftmld  he  living  at  the  Death  of  ^"^j^^l^^* 
Tbotnasy  if  Aot,  then  to  Edpard  tU  Toungfr  for  lU, 

K  k  Life, 
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Lifej  if  he  fixmU  he  then  Uvtm  \  if  not,  then  to 
temain  to  toe  fiext  Heir  Male  oj  the  Body  of  Edwari 
the  Tonnger^  and  for  DefauU  offucb  IJfue  MaU^thei 
to  the  next  Heir  MiAe  of  the  Body  of  Edward  tk 
EUer^  with  other  Remainders  over  in  Tail  lilak. 
Tbmas  the  Teftator  dy'd  ^  then  'Edward  the  Eh 
iied^  leaving  IfTue  Edward  his  Son.  And  the 
Qpeftiun  was,  Whether  the  Son  had  any  Eftate 
hj  the  Will  ?  It  was  objeded,  that  he  had  naoe 
by  exprefs  Words,  unlefs  his  Father  had  djM  ia 
the  Life- time  of  the  Teftator,  which  he  did  not; 
neither  could  he  take  as  Heir  Male  of  the  Bodr 
of  Edward  his  Father,  becaule  the  Eftate  for  Lib 
and  the  Remainder  make  but  one  Eftate^  andtte 
Eftate  for  Life  never  vefting  in  the  Father,  the 
Remainder,  (hall  never  veft  in  his  Son.  But  ad- 
judged. That  the  Claufe,  wz.  And  for  DefiaUt  (f 
fttch  Iffue  Male^  then  to  the  Heirs  Male  of  Edwad 
the  Elder^  is  not  a  Limitation  under  anr^  Manner 
of  Contingency,  as  the  firft  Part  or  the  WiD 
is,  but  ftands  abfblutely  by  itfelf ;  and  'tis  a 
good  Limitation  of  the  Remainder  after  the  Death 
of  the  Father,  which  Ihali  then  take  Effea  in 
his  Son. 

(2.)  ACofttivgent  Remainder  is  where  the  Ejiett 

limited  in  futuro  fiall  ever  vejt  or  not^  ^tis  fr^pmtd 

by  a  particular  Eftate :  And  this  Remainder,  befell 

«ip.  i€.    *"^  Statute  10  8c  1 1  WiU.  muft  veft  either  before, 

or  at  that  very  Inftant  in  which  the  particolar 

Eftate  determines,  or  it  Ihall  never  vdl  ^  Cor  if 

the  particular  Eftate  was  determined  bdbre  the 

Contingency  happened,  the  Remainder  vras  void: 

And  fo  in  Arcbe/s  Cafe, 

Archer'/       /  The  Teftator  being  feis*d  in  Fee,  devifedit 

^D '   r<  ^o  Robert  his  San  and  Heir  for  Life,  Remamder  to 

« R«p.6<^-  ^i^e  next  Heir  Male  of  Robert,  and  to  the  Han 

Males  of  the  Bodies  offucb  Heirs  Males,  and  dyU 

Robert  made  a  Feoffment  in  Fee.    Adjudg'd^  Thit 

be 
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he  had  only  an  Eftate  for  Life  by  the  exprefs 
Words  of  the  Will  •,   and  by  his  Feofment  the 
contingent  Remainders  were  deftroy'd,  becaufe 
here  being  a  particular  Eftate  for  Lite  to  fupport 
fucb  Remainder  by  Rule  of  Law,  it  ought  to  veft 
€0  inftanti^  in  which  that  Eftate  determines.    Now 
though  Robert  was  Heir  at  Law,  and  by  Confe- 
quence  the  Fee-Simple  defcended  on  him,  yet  the 
Remainder  to  Us  next  Heir  Male  was  contingent^ . 
for  by  the  Defcedt  of  the  Fee,  his  Eftate  for  life  . 
was  not  merg'd,   but  it  was  determined  by  his 
Feofment^  and  by  Confequence  the  Remainder, 
deftroy'd. 

So  where  the  Devife  was  to  his  eldefi  San  Tbomm  Pl«nkett 

fe  ^^^?"?.  'fj^  die  without  Ifue  Ihing  at  t&  ^3^,^ 
Ttme  of  ms  Deaths  to  Leonard  and  his  Heirs  v  bta  ^  isid.  47: 
Thomas  have  IJfue  living  at  the  Time  of  his  De-  1 1  ^ev.  i  x. 
ceafe,  then  to  him  and  his  Heirs.    Thomas  fufferM  ^*^°**  **• 
a  Recovery,  and  dy*d   without  Iflue,    It  was 
infifted  in  the  Behalf  of  Leonard,   that  Thomas 
had  a  Fee-fimple  defcended  on  him  as  Heir  at  iMf^ 
by  which  his  Eftate  for  Life  was  iromted*^  and  if 
lb,  this  muft  be  an  executory  Devife  to  Leonard^ 
and  by  Q)nfcquence  not  barred  by  this  Recovery,; 
for  wherever  the  irfco/e^  Fi?^  is  vcfted  in  one,  and  SuintU 
limited  to  another  upon  a  Contingency y  (as  in  this  c-^/^*/ 
Cafe  it  was  limitted  to  Leonard,  if  nomas  bad  no  r^^^'^"*' 
I£ue  living  at  bis  Death)  it  muft  be  an  executory  ^^a, 
Devife  ^  for  it  could  not  be  a  Remainder  to 
.Leonard,  becaufe  one  Fee  cannot  remain  upon 
another.    'Tis  true,  where  only  Part  of  the  Eftate 
is  devifed  as /or  Life^  or  in  Tail,  and  not  the 
whole  Fee,  and  the  Rejidue  is  given  to  another  upon 
a  Contingency,  that  muft  veft  as  a  Remainder.    But 
it  was  adjudg'd  according  to  Archers  Cafe,  That 
Thomas  had  an  Eftate  for  Life  by  the  exprefs  Words 
of  the  Will  5   and  though  the  Reverfion  in  Fee 
defcended  on  him  as  Heir,  yet  it  did  not  deftroy 
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Ihftt  Morcfs  Eftate  for  Life  againft  the  Intent  (if 
the  Teflator  s  but  that  Eftate  for  Life  was  de- 
ftroyd  by  the  Recovery,  and  a  Fee  was  thereby 
veiled  in  him,  and  by  Confcquence  all  the  Re- 
mainders were  deftroy  d; 

And  to  fliewthat  a  C(yiiti%ge%t  Remainder  mx& 
vieft  eo  inftavtij  that  the  particular  Eftatie  detci- 
3Lev!4Qg;.  ^iny,  this  Cafe  happen  a,  vi%.  John  Long  being 
4Mod.282  feis'd  in-  Fee  of  Lands  in  Melkjham  in  V^iltflmej' 
devifed  it  to  his  Nephew  Henry  Lovg,  the  eldefl: 
Son  of  hi$  Brother  Richard,  for  Life  ^  Remainder 
to  his  ftrft  Son  in  Tail  5  Remainder  to  Ricbari^ 
•  thefecondSon  of  his  Brother  Ric&iri,  for  Life  v 

Remainder  ia  Tail  to  his  firft,  and  all  his  othei 
Sons  '9  Remaiinder  over.  Henry  entered,  and  dy'd 
I)efore  any  »Son  born,  but  left  hk  Wife  wi6 
Child.  Richard  enfer'd  as  in  Remainder,  and 
<about  fix  Months  afterwards  a'  Son  was  bora. 
Adjudg'd,  That  this  being  a  Contingent  Remain- 
.der  to  iht  iirft  Son  of  Hewj^  and  that  Son  not 
:being  born  when  the  particular  Eftate  for  Life 
determined  by  the  Death  of  his  Father  Henry^  the 
Remainder  to  him  was  void  ^  and  Richard  being* 
the  next  in  Remaijader,  and  entering  before  the 
Son  was  born,  it  was  .  vefted  in  him,  and  he 
was  now  in  by  Purcbafe,  and  fhall  net  be  put 
©ut  by  the  after  barn  Son  of  Henity.  And  this 
Judgment  was  affinn'd  in  B.  R.  but  reversed  in 
the  Houfe  of  Peers  5  for  it  being  in  the  Will,  it 
ihall  be  taken  according  to  Equity^  and  accord- 
ing to  the  Meaning  of  the  Teftator,  which  could 
never  be  to  difinherit  the  Heir  of  his  Name  and 
Family  upon  fiich  a  Kiaeiy,  who  was  not  then 

born.  ^  "^  . 

In  a  Coethi  Verdift  itt  Ljeftment  the  Cafe 
vi^as.  The  Teftator  deviftd  Lands  to.  EMxabeiB^ 
Life,  and  after  her  Deceafe  to  the  eldeft  Heir 
Male  of  her  Body  in  Tail  Male,  fo^  that  be  be  of 
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ftbe  Age  0/24  Tears  at  fhe  Time  of  ^er  Deaths  >tl^ 
if  he  be  not  of  that  Age,  then  to  her  Hufband, 
iill  the  Son  come  of  that  Age,  to  difpofe  the 
l^rofits  ap'qngft  the  yotinger  Childrex).  ^he 
tetter  Opinion  was.  That  thofe  Words  did  not 
inake  a  Contingent  Remainder  upon  the  Son  s  being 
of  tne  Age  oi  24  Years,  ^ecs^iife  the  Teftatqr  tiad 
fiird  up  the  Space  qjf  Time  by  a  DifpoiStion 
of  the  Profits  to  the  Hufband. 

And  becaufe  fuch  Cafqs  nsiight  often  happen  loSexi 
in  Will^;    therefore  the  Statute  10  &  11  J^i/iWill. 
was  ma4«,  by  which  'tis  eria/led,  That  where  any  ^*^  'f* 
Eft  ate  is  limited  in  Remainder  to  any  Per/on  or  Per'^ 
fans  who  Jhall  he  horn  after  the  Deceafe  of  bis  Fa- 
ther^ fuch  Perfon  fiall  take  in  the  fame  Manner 
as  if  he  bad  been  born  in  the  Lifetime  of  his  /ii- 
ther^  although  no  pjfate  is  limited  to  Trttftees  after 
the  Peceafe  of  the  Father^  to  prefirvfi  fuch  Co^tUt- 
gent  Remainders  to  fuch  after-born  Son  witil  h^  fialt 
be  born. 

'  A  little  before  this  Statute  the  Teftator  devis'd  Nodding, 
hi^  Land^  to  his  ILTncle  Ejf^ers  Arrnin  for  Life,  with"^-  ^^^J^^'^ 
put  Impeachment  of  Wafie^  and  if  he  hath  Iffue  lsv.  ^^31. 
Male,  then  fuch  Ifu^  Male  and  Ijis  Heir^  for  ever  ^ 
and  if  he  die  without  liTue  Male,  then  to  his 
Nephew  in  Fee:  This  was  adjudged  an  Eftat^ 
for  Life  in  the  Uncle  ^  for  if  it  had  been  an 
Eflrate  T^il,  it  had  been  impertinent  to  add 
thofe  Wordts,  Without  Trjipeacfme^  of  If^ah  j  and' 
the  Inlieritanqj  being  veiled  in  the  Ifite  Mau 
(tnd  bis  Heirs  thefe  Words  his  Heirs  make  it 
certain  what  IJfue  Male  was  intended  ^  and  then 
the  Words  which  follow,  vi%.  if  he  die  witbofii 
Iffue^  rnuft  not  be  taken  abfolutely,  but  relative^ 
ly  to  what  went  before,  p%,  if  he  die  without 
ftich  Iflue,  who  might  talce  Inheritance  as  bes 
fore  is  appointed  in   the  Will,  for  Qtherwife 
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thofe  Words  would  make  an  Eftate  Tail  by  Im- 
plication to  deftroy  an  ezprefs  Eftate  limited  to 
the  IJfue  Male  and  bis  Heirs  before,   which  moft 
not  be  allowed  ^  but  one  of  the  Judges  held,  this 
was  a  Contingent  Remainder  to  the  lilue  of  the 
Uncle  and  his  Heirs,  according  to  P/ir^Jbtt^s  Cafe^ 
and  he  having  fuffer'd  a  Recovery  before  the 
0)ntingency  happened  he    deftroy'd  thofe  Ke- 
mainders. 
Good  right      Devife  to  his  eldeft  Son  for  yo  Tears^  if  he 
'j^^fi*^       fo  long  liv'd;  and  after  the  Determination  of 
4Mod^'r4  ?hat  Ettate,  then  to  the  Heirs  Males  of  Ins  Baiji 
istlk.226  and  for  want  of  fuch  IfTue,  Remainder  over :  This 
is  a  cQfttiftgent  Remainder^  and  void,  becaufe  there 
was  nothing  hut  a  Tetm  for  Tears  to  fupport  it. 

(?.)  Where  a  Devife  is  to  two,  and  that  each 
Jhall  be  tbe  otbers  Heiry  this  makes  crofs  Remainders-^ 
biJt  fuch  crofs  Remainders  are  feldom  allow'd  by 
Implication  •,  as  for  Inftance^ 

The  Teftator  had  two  Sons  and  two  Houfes, 

and  he  devifed  one  Houfe  to  his  eldeft  Son,  and 

6ili  ert      h^s  Heirs,  the  like  to  the  fecond  and  his  Heirs, 

^erfMs       provided^  that  if  both  my  faid  Children  depart 

^^"y»       this  Life  ^  jpithout  IJfue  of  their  Bodies,  then  aU  my 

l^Roli^^'  faid  Houfes  Ihall  be  to  Marge}y  and  her  Hein-, 

Rep!*  28  X.  the  eldeft.  Son  dy'd  without  IfTue,  the  youngeft 

♦RoUf      had  liTue  a  Daughter  j   adjudged.  That  Margerj 

Tifms  it  J   Xlfioll  have  the  .Houfe  of  the  eldeft  immediately, 

^r«X     *^^  ^^^^  ^^^  Provifo  doth  not  make  crofs  Remalt- 

ders  to  tbe  Sons^  by  Implication  from  one  to  the  other, 

becaufe  the  Houfes  are  devifed  to  $hem  feverally 

ly  ejcprefs  Limitation. 

?<w"      •    But  where  the  Teftator  devifed  his  Lands  to 

Meynell,  ^iistwo  Daughters  and  their  Heirs,  equally  to  k 

ttzlm.^';^/3ivided'betipeen  them-y  and  if  |j  they  die  ix^itbout Iffte, 

TJon«i72  then  all  his  Land  to  his  Nephew  Francis  in  Tail^ 

r^^tr'  *^^  youngeft  dy'd  without  Iffue.    The  Qiieftion 

fi/irof    w^    Whether  the  furviving  Sifter  fliaU  have 
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the  whole  by  Way  of  Remainder  }j  Tmplkatztmy  or 
whether  Frtmcis  Ihall  have  it  ?  Adjudg'd,  That 
the  Daughters  had  feveral  Eftates  Tail  by  Moie- 
ties,  and  that  the  Survivor  (haU  have  the  whole 
by  Way  of  crofs  Remainder^  and  that  Francis 
{hall  have  nothing  by  Implication,  till  both  are 
dead  without  Iffue. 

Js  crofs  Remainders  are  allow  d  amongfl  Tvo^ 
fo  tbey  are  feldom  allowed  amongft  Three  or  tnore,  iiii- 
fc/i  the  H^ords  do  very  plainly  exprefs  the  Intent  of 
the  Tejfator  that  it  Jhould  be  fo :  As  for  Inflance  5 
If  one  Acre  is  devis'd  to  the  elded  Son,  another  o^er  30^ 
to  his  lecond  Son,  and  the  Heirs  Males  of  his 
Body,  another  to  the  third  Son  and  the  Heirs 
Males  of  his  Body,  and  if  they  all  happen  to  die 
without  Iffue  of  their  Bodies,  0}  Of  attp  Of  tfietl^ 
OBOHttSS  lawfully  begotten.  Remainder  over^ 
there  by  Reafbn  of  thefe  Words,  or  of  any  of 
their  Bodies  crofs  Remainders  arife,  but  it  would 
be  otherwife  if  thofe  Words  were  left  out^ 
and  fo  is  the  Giie  of  Gilbert  and  Witty  before- 
mentioned.  . .    . 

(4.)  Devife  of  his  Goods  to  his  Wife  for  Life,  Muchio^ 
and  after  her  Deceafe  to  R.  B.  this  Devife  of 
a  Remainder  of  Goods  is  void,  becaufe  where  the 
Goods  themfelves  are  devisM  Vhere  can  be  no 
Remainder  over  ;  but  ^  otherwife,  where 
the  Ufe  or  Occupation  only  is  devifed,  because 
one  Man  may  nave  the  Ufe,  and  another  the 
Prapertif. 

Having  in  the  proper  Place  onutted  a  Qiie  or 
two  of  Reniainders  vefted,  it  may  not  be  impro- 
per to  mention  them  here.  .     ^     . 

Devifc  to  Peter  in  Tail,  with  divew  Remain- 2^2^ 
ders  over.  Provided  if  any  of  the  Remainder: Men  Arfcqtr, 
a&m  the  Land^  that  then  his  Eftate  Jkould  ceafe^  asif^  And,i8«. 
he  9ai  natmaUj  dead.    Peter  levy'd  a  Fine,  ind  \  ^"f- 7- 
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fold  the  Eftate  ^  adjudg'd.  That  a  ProviC>  to  dc 
termine  an  Eftate  Tail  upon  an  Alienation  was 
void  •,  for  as  a  Man  cannot  devife  an  Eftate  in  F^ 
to  one,  and  that  if  he  doth  not  fuch  an  AGt  his 
Eftate  fhall  ceafe,  and  another  Ihall  have  it  5  for 
when  once  he  had  devis'd  the  Fee,  he  hath  not 
Power  in  the  fame  Will  to  devife  it    to   ano- 
ther-, fo,  where  once  he  hath  given  the  Landw 
Tail  with  a  Remainder  over,  he  cannot  by  Rule  of 
Law  determine  that  Eftate  Tail  as  to  one,  and 
difpofe  it  to  another. 
Foy  yerfus      ^q  a  Devife  to  the  Heirs  Males  of  his  Body, 
"cro'6  6  and  for  Default  of  fuch  Iflue,  to  Henry  and  the 
w,jone$56  Heirs  Males  of  his  Body  j   and  for  Default  of 
2  Roll,      fuch  Ifllie  to  Thomas^  and  the  Heirs  Males  of 
Rep.  46-.  his  Body,  with  divers  Remainders  over  in  Tail 
Male^    and  farther,  that  Lands  (hould  remain 
to  Henry  and  the  Heirs  Males  of  his  Body,  un- 
til he  or  theyrfhall  do,  or  go  about  to  do  any  Aft 
to  alter  or  difcdtttitiue  the  Eftate  Tail,  then  that 
the  Lands   ihould  remain  to   Thomas  and   the 
Heirs  Males  of  his  Body,  with  the  like  Limi- 
tations to  him  and  to  all  the  reft  in  Remain- 
Act.     Henry  entered,   Thomas  dyA  leaving  Iflae 
Richard,  then  Henry  le vy'd  a  Fine,  and  declared 
the  Ules  to  him  and  his  Heirs :   Adjudged,  That 
Thomas  had  a  Remainder  vefted  by  the  firft  Part 
of  the  Will,   and  not  a  contingent  Remainder 
which    depended  upon  the  Alienation    or  Dif- 
continuance  of  Hen^y^    and  that  the  Teflator 
could:  not  determine  fuch  a  fettled  Remainder, 
and    give  another '  a  Title  to    enter  upon  the 
^ilienation^oiihQ  Tenant  in  Tail  iri  PoUeflion, 
lecaufe  that  would  be  to  make  a  Perpetuity,  for 
.  if  it  could  be. done  to  one,  it  might   be  done 
,    to  more,    therefore    the  Remainder  to  Thomas 
I    being  fettled,  and  Hot  depending  oh  any  Cob- 
'   tirigency,    'tis  difconiinu'd  and  barr'd  by   the 
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Fine,  and  by  Confequence  Richard  his  Son  c^a 
have  no  Title-,  for  'tis  not  a  Limitation  to  him 
to  enter,  but  after  the  elfedual  going  about  of 
Henry  to  alien,  and  'tis  not  efFedhial  till  the  AGt 
is  done ;  and  when  the  AGt  is  done,  the  Remain- 
'Aei  is  difcontinu  d,  and  theji  'tis  too  late  for  him 
to  enter.  " 

And  this  is  direftly  within  the  Rule  in  Ple^  6%^* 
Jingtons  Cafe,  viz*  John  Burvarjh  levy'd  a  Fine  Fitz  Abr. 
of  the  Manner  of  B.  to  Robert  Pleftngton,    and  ^''^  ^^^ 
becaufe  the  Leffees  would  not  attorn,  Plefivgton 
brought  a  quid  Juris  clamat  againft  them  •,   they 
pleaded.  That  before  the  Fine  levy'd,  Jolm  Bur- 
wdrjl)  demifed  the  Mannor  to  them  for  Eleven 
Years,    and  that  if  J^  aliened^   or  dy'd  within 
the  Term,  that  then  they  fliould  enjoy  it  da^ 
ring  Life,  and  that  he  had  aliened  to  Plejingtpn  % 
this  was  ad judgM  no  good  Plea,  becaufe  the  Alie*- . 
nation  was  an  intermediate  Eftate  between  that 
bf  the  Cogni^or  and  the  Defendants  j  and  Whea 
Burwarjh  hiad  aliened  to  Plefington,  ^tis>  too  kte  for 
the  Defendants  to  claim  a  Frieehold,   becaufe  the 
Titk  did  not  commence  'till  the  Eftate  vefted  in 
Plejington. 

The  Grandfather  being  feis'd  in  Fee  jdevis^d  Smith 
it    to  the  Father  for  Life,   Remainder  to  the  J]^^ 
Son»    and  the  Heirs  Males  of  his   Body,  Re-  cro.  EiL 
mainder  to  the  right  Heirs  Males  of  the  Tefta-  96. 
tor,   and  to  the  Heirs  Males   of  their  Bodi^ 
begotten.     The  Grandfather  and  Father  dy'd» 
the  Son  had  Ifliie  only  a   Daughter,  and  her  ^ 
Hufband  and  fhe  fold  the  Land  \  adjudg'd.  That 
the  Sale  was  good  5   for  immediately  upon  the 
Death  of  the  Grandfather,  the  Reniaindcr  vefted 
in  the  Father  as  right  Heir  in  Fee-Simple,  which 
cannot  be  turn'd  into  an  Eftate  Tail  by  Matter 
fubfequeijt,  ,'     ^  '    V      *   ..   i,    > 
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BHiwa  The  Teftator,  Jf^  Cbah^  deris'd  hb  Laodf 
J2J^^  in  ThmnehDitttm^  to  his  Wife  for  Life,  if  fix  i» 
j^^'*  net  many  5  but  i/^^  marrj^  then  Humglney  (who 
^t  hi§  eldeft  Son)  (hall  prelently  enter  and  en- 
joy the  faid  Lands  to  him  and  the  Hnrs  Mabsff 
Mi  Body,  Remainder  over  in  Tail  Male :  It  was 
infifted^  That  this  was  a  contingent  Remainder 
to  Humvhej^  which  was  to  arife  upon  the  Mar- 
riage of  his  Mother,  and  flie  dying  unmany'd, 
and  b]r  Cpnfequence^  that  G)ntingenc7  nerer 
liappening,  the  Remainder  did  never  veft  in  \m\ 
and  if  (o,  then  Humphrey  take«  an  Eftate  in  fee 
hf  Defiiend,  and  fo  the  Land  will  delcend  firom 
hun  to  a  Female,  who  was  his  Heir  at  Law,  and 
not  to  a  Male,  as  it  would  have  done  if  k  had 
tbeen  a  Remainder  vefted;  But  adjudg'd.  That 
this  was  not  a  Contingent  Remainier,  for  the  Wi- 
dow bftl  an  Eftate  for  Life  determinable  upoo 
lier  Maniage,  and  then  the  tubfequent  Wcfdi^ 
mx^  l^fie  do  marry,  iignify  no  more  than  if  he 
liad  iaid,  if  her  Eftate  ihall  determine  upon  her 
Marriage  then  Humphrey  to  enter  ^  fo  it  being  to 
determine  either  upon  her  Death  or  Marriage,  'ds 
an  Eftate  vefted  in  Humphrey  to  take  Efiefi  is 
T^lEon  upon  ather. 
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EKTS  may  be  devi(ed  as  Lands,  and  ths 
,  may  be  feen  in  the  Cafes  following  1  and 
Jirft,  what  paffeth  by  a  Devife  of  Rent.  * 
Xerry  ><r.  /  TheTeftator  being  fei(ed  in  Fee  of  Lands 
fiii  Der-  in  Egham  and  Stones,  made  (everal  Leafes  theie- 
nck,Maor  Df^  reiierving>  Rent  of  the  feveral  Sums  of  10 1 
a CfiZioA.  '^"^  deviled  one  Rent  of  to  I  per  Annum,  iSmsg 
xot  of  hisLtods  in  Egham  to  his  Wife  for  Life,  and 
his  QouTe  in  Staves  to  her  for  ever.    The  better 

Opiniofi 
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Opinion  was,  That  by  the  Devife  of  the  Rent  the 
Land  did  not  pafs,  yet  {he  fhall  have  a  Rentdf  loi 
per  Afifi.  ifTuing  out  of  the  Land,  if  flie  live  after 
the  Leafe  expire.  This  was  the  Opinion  of  Joftice 
Qawdy  u\)Qn  a  Reference  out  of  Qxtncerj^  but  the 
other  Judges  doubting,  it  was  tried  at  Bar  ^  and 
adjudged,  that  by  the  Word  Rsnt^  the  Lands  did 
pals. 

There  was  a  grant  of  a  Rent  to  the  Hufband  Vernon 
during  the  Life  of  his  Wife's  Mother,  with  a  ^^[^^ 
Clau£  of  Diftrefs  for  him  and  hU  Heirs  to  diftrein  Dyttl]>, 
during  her  Life  *,  the  Hufband  devifed  this  Rent  to 
his  Wife,  and  died  in  the  Life- time  of  the  Mother  ^ 
adjudgd.  That  by  Reafon  of  the  Word  Heirs^  the 
Rent  was  not  determined  during  her  Life,  for  the 
Hufband  had  a  Fee-Simple  determinable  on  her 
Death. 

Lellee  for  30  Years  made  a  Leafe  for  28  Yean  Ardet 
rendring  Rent,  and  then  he  devifed  the  Rent  to  -^fiu 
three  Perfons  equally  %  one  of  them  brings  an  AdH-  J^»fkyni, 
on  of  Debt  for  the  Rent,  for  his  Part  5  and  ad-  c^'^^^ 
judged.  That  it  was  well  brought  \  for  the  Rentia  637,65*.* 
apportionable,  and  by  the  Devife,  the  Tenant  of 
the  Land  is  chargeable  to  each  Devifee,  with  At- 
tornment. 

The  Defendant  being  feifed  in  Fee,  had  thre((  AndMwi 
Sons,  Edward^  Antbovy  and  Fabian^  and  deviied  >^Av 
his  Lands  to  his  Wife  for  Life,  then  to  Anthony  f^^^Mf 
and  his  Hers  i  and  if  Fabian  lived  'till  the  Lands  ^"^  ^"^ 
came  to  Anthony^  then  he  devifed,  that  Anthony 
(but  did  not  fay  his  Heirs)  fhould  pay  Fabian  loi. 
every  Year,  during  his  Life  •,  the  Lands  came  to 
Anthony^   he  paid  Fainan  the  Rent  yearly,  and 
died.    Adjudged,  That  Iffue  di  Anthony  fhall  pay 
the  Rent  •,  for  *tis  a  Rentfeck,  and  the  Lands  are 
charg'd  with  it  in  the  Hands  of  the  Heirs  or  A{^     s 
figns  of  Anthony. 

ADe« 
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A  Devife  of  Rentt,  whkh  are  ezprefsM  in  kwt 

^^        lal  Vntings  ftgn'd  by  the  Teftator  ^  this  is  a  good 

V^^  Dcvife  of  the  Rents  themfclves,  for  it  refers  to  the 

^     '       WritiD^s,  and  is  a  Devife  of  the  Rent3,  as  ii  i^ 

ciaUy  limited  in  the  Will 

Repeal, 

THE  Qrdinarjr,  after  he  hath  gnmjted  M^ 
niftration  to  one^  'may  repeal  it,  and  grant 
it  to  another  ^  and  tbi^  Reafon  given  in  the  old 
^H.^14.  Books,  is,  becaofe  by  fiich  grant  an  Autbarhy  onlyi 
and  no  Iirterejt  pafleth,  apd  all  Po\vers  anil  A'iAh> 
thus  are  revokable  in  th/eir  Ibiature. 
4H.7.M,  But  it  mod:  be  a  Miftake  to^y.  That  an/*- 
ttrefi  doth  not  pafs,  becaufe  'tis  held,  that  all  in; 
termediate  Ads  done  by  the  fir  ft  Adminiftrator 
ihall  ftand,  which  could  not  be,  if  an  Intetefi  did 
not  pafs. 

And  with  this  the  later  Authorities  agree  ^  as 

for  Inftance,  a  Man  died  inteftate,  the  Ordinary 

i'^Ca/t  granted  Adminidration  to  a  Stranger,  who  waj 

^jtcMK  ^^^^  ^^  ^^  next  of  Kin  to  have  it  repealM,  pen- 

'Elizl^s^  ding  which  Suit  the  Adoiiniftrator  (old  the  Goods, 

3Saor^^.and  then  the  Adminiiiration  was  repealed  ^  and 

in  Trover  by  the  new  Adminiftrator,  it  was  ad- 

judged;^  That  the  Sale  wa^  good,  which  \>tove% 

that  the  firft  Adminiftrator  had  an  aUfolute  Pro 

pertyinhim,  and  fuc;h  a  ?rqperty,  that  the*  his 

Adminiftration  had  b^en  fraqdulent,  it  bad  beep 

good  againft  the  fccond  Adminiftrator,    tho'  by 

Cip.6w      ibe  Statute  13  j^/ix.  it  had  not  beep  good  againft 

Creditors* 

Neithei'  is  it  true,  that  the  Ordinary  may  r^ 

Vnce       peai^XiAdmmfiratiort  at  his  Pl^afare^  as  where  Debt 

'^fi^       for  Rent  was  brought  bj  ah  Adminiftrator,  the 

Tsid^^o.  Defendant  pleaded,  that  the'^  Adminiftration  gran- 

■tev.ij^.'t^d  to  the  Plaintiff,  was  duly  re^aVd  and  gi^B- 

'-  "*    •  tc4 


ted  fo  another.    The  Plaintiff  rtplyd,  That  he 
^as  next  of  Kin  to  the  Inteftate^  and  that  he 
had  appealed  from  tliat  Sentence  ^  aiid  upon  De^ 
murf  er  it  was  adjudg'd.  That  the  Ordinary  Mving 
granted  Admihiftration  to  the  next  of  Kin,  aooor- 
ding  to  the  Statute,  he  had  executed  his  Power^  see  AitUl- 
and  had  nothing  farther  to  do  ^  for  he  could  not  mftnciodr 
revoke  it,  unlefs  for  juft  Caufe,  as  that  it  was  un-  ^^ 
duly  obtainM,  or  that  the  Adminiftrator  was  a 
Lunatick* 

So  where  there  #as  a  Brother  and  two  SUhcti^  omey  -Mr- 
one  of  thenii  marry 'd,  and  the  other  diied  in-  f^  ***• 
f eftat^.  ^  The  Brother  entered  a  Caveat,  and  yet  '  ^^» 
J^e  Ordinary  granted  Adminifiratioh  to  the  ndar-  On  dtfL 
ryVi  Sifter.    The  Brother  brought  an  Appeal,  and 
'  upon  a  Motion  for  a  Prohibition,  adjud^^d.  That 
>  where  there  ai'e  two  in  equaUgradu,  and  Admi-  BiedP 
i  niftration  is  granted  to  one,  the  Ordinary  catincft  ^^ 
repeal"  it^  but  for  Ibme  good  Caufe  ^  for  if  it  jfhoDiId  ^SS^ 
'  Be  repeaid  for  Matter  of  Form,  it  ovt^t  to  be  re-  sciki  igb 
.  granted  to  the  fame  Perfon  ^  but  fyice  this  W9S  &  P* 

gratited  after  a  Caveat,  Which  is  in  nature  of  a  Sm- 
'  perfedeas,  the  Gnirt  was  divided,  whether  it  otight 
''  not  to  be  repeaFd  for  that  Reafon* 

But  if  an  Adminiftration  is  granted  where  it  Rtmi«- 

ougjkt  not,  or  if  'tis  granted  inverfo  Ordine,  there,  ooftwrj&r 

notwithftanding  the  Statute,  it  may  be  repeafd  :  ^J^^ 
'  As  for  Inftance,  if  ^tis  granted  by  the  Bilhop  of  the  Ler/jof; 

t)ioce{e,  when  the  Inteftaf e  had  Bona  Notabilh,  in 

filch  Cafe  it  may  be  repeard. 

And  'tis  very  c^ertain  after  an  Adminiftration 
1  is  repeafd,  that  the  Authority  of  the  Adminifti^- 

tor  is  determined  ^  for  if  he  obtain  Judgment  in  Barnimfft 
.  an  Aftion  of  Debt  on  a  Bond  due  to  the  Inteftate,  rerfm 
I  and  then  the  Adminiftration  is  repeal'^,  he  can-  TttWtwumi 
I  not  proceed  to  execute  that  Judgment  ^  if  hie  dLoth,  ^^^  * 

ifee  Party  will  be  difcharg'd  upon  a  Motion,  be-         "**^ 

caufe  the  Execution  irr'onici  manavit :  For  he  had 
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00  Authority^  but  by  Virtue  of  a 

from  the  Ordinary^  and  when  that  was  deter* 

min'd,  bis  Authority  ceasM. 

Tamtr         So  where  an  Adminiffarator  had  Judgment  io 

SIvfa  1    "T*^^^  f^'  (Soods  of  the  Inteftate,  taken  out  cf 

MoTtfz.   ^^^  Pofleffion  of  the  Adminiftrator  himfelf,  then 

^and.148  the  Adminiftration  was  repealed,  and  granted  ts 

another.    The  firft  Adminiftrator  (hall  not  hgit 

Execution  upon  that  Judgment,  becaufe  tho'  the 

Cmverfion  was  in  his  Time,  yet  he  reoovei^d  as 

Adminiilrator,  and  the  Damages  (hall  he  Aflets, 

and  his  Adminiftration  being  repealed  his  Title 

,  was  determine. 

And  yet  I  find,  that  where  a  Verdid  was  ob* 

Kttt  ytf  taitfd  in  Trover  by  an  Adminiftrator,   and  be- 

'y'l^*  af*    fore  the  Day  in  Bank  \  the  Defendant  pleaded 

.  *   '*^*  that  the  Letters  of  Adminiftration  were  granted 

to  another,  (the  former  being  repealed)  this  w» 

held  no  good  Plea,  becaufe  the  Defendant  m^b 

be  relieved  by  an  Audita  ^erelJy  which  was  the 

moft  proper  Remedy,  and  not  by  a  Plea. 

Crifp't  xhe   Hulband   dy'd  inteftate,  and    one  who 

Suh.  190  ^^  *^^^  Money,  paid  it  to  his  Widow,  to  whom 

the  Adminiftration  did  belong  •,  but  afterwards  it 

was  granted  to  a  Stranger,  who  fued  the  Debtor 

in  the  Mayors  Court,  where  it  was  decreed,  that 

he  fhould  pay  it  to  the  Adminiftrator  ^  but  in 

the  Court  of  Confcience  it  was  decreed,  that  he 

fhould  not  have  the  Money,  becaufe  it  was  paid 

to  her  to  whom  the  Adminiftration  did  beioogs 

whereupon  the  Adminiftrator  fued  out  a  Brocei» 

do  ad  yudicium-^  adjudgM,  That  the  Court  of  El 

could  not  examine,  whether   this  Decree  were 

equitable,  fo  long  as  the  Court  of  Confcienoe 

did  not  tranfgrefs  any  fundamental  Kule  of  Cd» 

monliawt 
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t  Kkewif^  find,  that  fome  intermediate  Ads  Throg- 
^one  by  the  firft  Adminjftrator,  Ihall  not  ftand  ^J^^ 
after  his  Adminiilration  is  repealed,  as  if  he  re-  H^bbjr  t 
leafes  all  Adions,  &c.  and  afterwards  by  a  Sen-  BrownL 
fence  in  the  Ecclefiaftical  Court,  his  Adminiftra^  ts«  . 
tion  is  repeal'd  and  made  void  \  it  was  adjudged, 
that  this  Releafe  is  void* 

And,  which  is  a  harder  Cafe,  vrt,  the  Tefla-  Grerct 
tor  made  two  diftind  Wills,  and  appointed  ai^  '^^ 
Ejtectttor  to  each  Will,  the  Executor  ^  the  firft  ^r|,^ 
Will  proved  it,  and  received  a  Dcbt^  and  gave  Abr?9i5, 
A   Releafe  not    knowing  there  was  any  other 
Will,     Afterwards,  the  nrfl  Will  was  repealed, 
and    the  fecond  Will  proved,    and  that  Ezecu** 
tor  brought  an  Action  of  Debt  againfl  the  Per- 
fbn  who  had  paid  the  Money  to  the  firft  Exe- 
cutor, and  who  had  a  Releafe ;  and  it  was  ad- 
jiidg'd,  that  the  Adion  did  lie,  and  that  the  Pay- 
Bent  and  Releafe  tvas  no  Bar  to  it  \  for  tho'  it 
ivas  a  hard  Cafe  upon  the  Executor  of  the  firH 
Will,   and  upon  the  Perfbn  who  had  paid  the 
Money,  who  knew  nothing  of  any  other  Will, 
Viet  it  would  be  more  inconvenient,  that  it  fhould 
ie  in  the  Power  of  the  Ordinary  to  make  any 
other  Executor,  than  whom  the  Teftator  hath 
made.     See  Qvi/brcok  verfus  Fox  ante  466. 
*  Adminiftration  was  granted,  and  the  Admini-  Semind 
ftrator  poflefled  himfelf  of  a  Term  for  Years,  >^fia 
and  made  an  Under-Leafe  ^  afterwards  upon  a  1*™^ 
Citatioa  to  repeal  this  Adminiftration  it  was  a&  >er^^ 
lirmM  \  from  which  Sentence  there  was  an  Ap-  simm, 
jpeal,  and  thereupon  the  former  Sentence  was  re-  RaiiB-»Hi' 
pealed,  and  Adminiftration  granted  to  anotber^*^^-^ 
adjudged.  That  the  new  Adminiftrator  fhall  not ' 
avoid  this  Leafe  •,  for  'tis  no  more  than  a  Repeal 
of  the  Sentence  on  the  Gtation,  and  fb  'tis  in  Na- 
*we  of  a  Suit  upon  the  Citation,  and  the  fame 
Thing  as  if  the  firft  Adminiftration  had  been 

avoided 
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avoided  lipoh  that  Suit,  and  not  as  if  the  Appeal 
had  been  brought  originally  upon  the  firft  M^ 
ihiniftr&tioii  *,  for  if  fo,  it  had  been  wholly  imde 
void. 

Bowles  As  to  the  Repeal  of  Wills,  it  hath  been  a^ 

cie^e  i*^S«^»  That  if  Lands  and  Goods  are  devifed,tk 
Sciiei  22X.  Prerogative  Court  have  no  Power  to  repeal  the 
Will,  as  to  the  Lands  ^  but  if  they  (hould  end»- 
vour  it,  a  Prohibition  lies,  as  was  firft  fuggefted^ 
but  afterwards  it  was  denied  by  the  Court,  be- 
cau(e  there  would  be  no  fuch  Divifion  made  of 
a  Will  by  a  Prohibition,  as  to  ftand  good  in 
Part,  and  be  repealed  for  the  Refk. 

Refiduary  Legatee. 

€H»^.t.  yp  there  are  feveral  Executors,  and  one  rf 
"X  them  is  made  Rfefiduary  Legatee,  he  may  w- 
tain  that  Rejiduim  againft  the  reft  ;  and  if  any  of 
them  takes  it  away,  he  may  have  an  A^on  d 
Trefpals. 

But  where  a  Man  makes  an  Executor,  and 

gives  him  a  Legacy,  and  doth  not  difpofe  theJb- 

fidue  of  his  perfonal  Eftate,  the  Executor  (hall  not 

have  it  ^atenus  Executor  j  but  the  nett  of  Kin 

ihall  have  Admin ift ration  of  it,  and  it  (hall  bi 

diftributed  according  to  the  Statute  22  £5^  23  Cm. 

2.  cap.  10. 

xStiote  %6.     If  a  Man  is  made  Rejlduarj  Legatee ^  and  he  dies 

before  a  Probate  of  the  Will,  his  Execator  IhaB 

Mice  ^4.     have  Adminiftration,  and  not  the  next  of  Kin  tD 

the  firft  Teftator. 
a  Ch.  Rep.  Where  there  are  feveral  Rejtduarf  Legatees,  dxf 
**4*  muft  all  join  ^  and  where  the  Teftator  devifii 
Gibbons  that  the  Qiiantity  and  Proportion  to  each  (hooU 
'f^'^A^f  be  as  his  Execator  (hould  voluntarily,  and  wid^ 
a  Ch!  R^p.  ^"^  Compulfion  at  Law,  declare  ^  and  the  Exeev- 
199,'       tor  had  declared  what  the  ReiidUftry  Eftate  vra» 

aod 
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find  had  paid  all  but  one,  yet  he  might  exhibit 
a  Bill,  and  have  an  Account. 

The  Teftator  gave  a  Legacy  of  5 1  apiece  to  Petit  >ef- 
two  Legatees,  whom   he    made  Executors,  and  Z'**  S"*"** 
died,  without  difpofing  the  Refidue  of  his  Eftate.  ^^^^^'^^^ 
The  Will  was  prov'd  in  common  Form,  and  the 
Daughter  of  the  Teftator  fued  for  a  Diftribution 
of  the  Refiduary  Part  •,  for  that  the  Executors 
had  no  Title  to  it,  becaufe  each  of  them  had  a 
fpecifick  Legacy,  and  the  Court  compell'd  them 
to  exhibit  an  Inventory,  in  order  to  make  a  Di- 
ftribution •,  but  a  Prohibition  was  granted,  upon 
a  Suggeftion  that  the  Court  had  not  any  fuch 
Power,  but  only  where  the  Party  died  inteftate. 

Sec  ^Jfets.^S.  Co'Executoi's  126.16^.  Debtor  made 
Executor,  70^.  JDy/w^ ,  Sec.  2  5  9.  Executor  of  Executor* 
2Jo.  Probate  ^69. 

Retainer. 

See  Debtee-Executor.  202. 

• 

TH  E  Cafes  where  an  Executor  or  Admini- 
ftrator  may  retain  for  a  Debt  due  to  them- 
felves,  are  as  follow: 

We  are  told«DUt  of  the  Year- Books,  that  one  '^^•4-^»-. 
Executor  may  retain  fo  much  of  the  Tefta tor's 
Eftate,  as  will  fatisfy  a  Debt  due  to  himfelf  •,  but 
that  an  Admtniftrator  cannot,  which  hath  been 
otherwife  adjudged  fince. 

And  if  the  Teftator  pawn  Goods,  and  doth  not*^^.^'  '•' 
leave  fufficient  to  redeem  them,  the  Executor  may  ^H^^^f^f 
do  it,  and  retain  thofe  Goods  to  his  own  Ufe.  100. 

So  where  an  Executor  with  his  own  Money  sheiiey 
payeth  the  Debt  of  his  Teftator,  he  may  retain  his  y^fus 
'  Goods  to  the  Value  of  the  Debt  •,  and  if  an  Adion  sackviif, 
is  brought  againft  him  as  Executor,  he  may  give  cieydoa^' 
llich  Payment  in  Evidence  upon  the  Plea  of  Plene  yerfus 
'   Aimmfiravit,  becaufe  by  the  Payment  of  the  Te-  spenftr, 
ftator'a  Debts  to  the  Value  of  his  Goods,  the  Pro-  ^<x)ra. 

LI  perty^-^- 
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pcrty  of  tfiem  is  aUer'd  v  and  the  Money  being 
paid  for  the  Ule  and  Benefit  of  the  De<Se»fed,  tlm 
makes  it  a  juft  and  right  Adminiftratien. 
JJartin         The  Teftator  ow'd   lool  on  Sofid^  andGoodJ 
-per/us       to  the  Value  of  lool.    the    Executor    took  it 

c  * 'e?*z'  ^^^  ^^^^»  ^"^  S^^^  another  in  his  oiiffi  Name  for 
r^s*  **  fh^  Debt  5  this  w'as  adjudged  a  goiod  Payment, 
t  Stamp  ^^^  ^^^^  he  :t  might  retain  the  6dod!^t<5  fatufy 
iterfui  himfelf  as  if  he  had  aAually  paid  the  Money. 
Hurchins,  j^.  becanTc  bound  to  ^  Binneiand  another,  in 
JJ^^"^^'^^/e  vera  I  Bonds,  and  died  ^  Z;;;ffV  adminifterU  an* 
s.  p.  cra.  afterwards?^ J5irrfjrt  ntade  him  Ijfecfltor  and  died-, 
Eiiz  lio.  adjudged,  That  Lixi^  might  retain  the  Qdofe 
«  Burnecc  which  he  had  as  Admimpator^  to  fatisfy  the  Debt 

arif'^iRoll-  ^^^  ^^  ^^^  ^^  Executor. 

Abr.  92°2.  +  Tv«fe>  Exedittors,  one  of  tfham  pays-  a  Debt 
t  I  Roll,  owing  by  the  Teftator,  he  may  refain  againft  the 
Abr.  923.  other;  and  where  there  is  btrt  J  one  Executor,  he 
yJlftt"^^  may  retain  for  a  Debt  due  to  himfelf  upon  Sit^ 
Bower-  ple-Contra^  of  the  Teftator  •,  for  though  an  ASion 
bank,  of  Debt  doth  not  lie  againft  an  Exetufor  up- 
X  Roll,  on  fuch  a  Contra£r,  yet  «s  a  D«ty,  and  if  he 
Ai>'^-9*5*  doth  not  take  Advantage  in  pleading,    it  fliaB 

feindhim:  ^  ♦ 

Ffbnd  rh--  And  as  an  Emcufor  (o  an.  AimhiflratnT  msef  w- 
fu$  Green,  t&iu  to  fatisfy  a  Debt  duel  to  himfelf,  beeau&  he 
Godb.217.  cbmes  in  by  A^  of  Law,  vitL  by  a  Grant  of  dw 
Abr  922;  Ordinary,  who  by  Vertue  of  the'Statilte  31  £i?. 

Hath  Power  to  grant  Adminiftration. 

Bji„,.  An  Infant  u  as  made  Exectltrix,  a«d  her  Me- 

yerfut       ttjer  took  out  Adminiftratidn  durante  MtfioteJEniU, 

Goddard,  and  enterM  into  feveral  Bonds  to  the  Creditaf^' 

i^^oli  ^°"  and  afterwards  married  ^  adjudged,  That  Ker  Hw 

Abr%*2  3,  ^^^^4  might  retain  fb  much  of  theGoodB  aS  the 

Teftator  as  amounted  to  the  Value  of  tHoife  Bondb  :• 

liut  it  may  h^  a  Qji«ftion,  Whether  he  C(Mu[  dn^ 

it,  if  his  W  ife  had  been  dcad^  beeaiiire  hf?  i^tkt* 

Ti^'  longer  eharge^M^  witl^^  t&tf  Iknadb  y  ha^  tf 
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feeriis,  if  he  had  declared  in  her  Life-time,  that 
he  would  keep  the  Goods  in  difcharge  of  the 
Bonds  5  in  fuch  Cafe  the  Property  is  altered,  and 
Vefted  in  him,  and  then  the  Dfeath  of  his  Wife 
fliall  not  diveft  it. 

The  Plaintiff  declat'd  againft  the  Defendant  Aikinfoii 
as  Executor,  who  pleaded,  that  W,  R.  made  his  •»'f'/««* 
laft  Will,  &c.  and  that  he  (the  Defendant)/ii/(;ep-  ^*^^^'i» 
to  jMper  fe  onert  Tejrafnevti  pr&dtci  ^  did  pay  feve* 
ral  Sums  due  on  Spefcialties  ^   and  that  fo  itiuch 
ifiras  owing  by  the  Teftator  to  his  (the  Defendant  3) 
Wife  \  and  that  he  retained  Goods  of  that  Valud 
to  fatisfy  that  Debt,  and  had  no  other  Affets  i  and 
iipdn  a  Demurrer  to  this  Plea,  it  was  adjudged  iU^ 
bemxHh  by  this  Plea  it  did  not  appear*  but  that 
the  Defendant  might  be  Executor  defoH  Tort,  an^ 
is  fiich  he  cannot  retain^  therefore  he  fhould  have 
entitled  himfelf  to  the  E±ecutor(hip  in  his  Plea^ 
'tis  true,  the  Plaintiff  hath  declared  againft  hini 
Is  Executor,  but  that  will  i)ot  niake  him  fo. 
,.  There  Wa^  a  Decree  in  the  Exchequer  againfl  the  gffiafib 
Teftator.  for  Payment  of  Money,  who  died,  and  "^^fits 
I  Scire  Facias  wsis  brought  againft  his  Eieciitor,  ^^^"^^^'^  * 
!«^ho  pleaded,  that  the  Teftator  Vi^as  indebted  to  ^  ^^'5^^* 
birft  in  fo  much  Money,  by  Bond  ^  and  that  he 
retain'd  to  the  Value  Xo  pay  himfelf,  before  thi^ 
^cire  Facias  Was  brought,  and  before  he  had  any, 
Slotice  of  the  Decree  •,  and  upon  a  Demurrer  ta 
his  .F^le^,  it  was  adjudged  ill,  and  no  Bar,  be-^ 
:aufe  a  Decree,  in  Equity -obliges  an  Executor  in 
j^ual  Degree  with  a  Judgriient  at  common  Law. 
^,  Debt,  upon  Bond  againft  the  MmiftiJIrafrix  ^f^^j^^j^^ 
fobn  (3odolpbin^  during  the  Minority  of  Rebecca  q^^^i^. 
ni  Daughter,  and  this  was  for  168  /.   The  Defen-  phin, 
laht  pleaded.  That  fobv  Godolphin  was  bound  in  Raini.-^8ii 
(l^ndof  6000/  to  one  Trdllu^,,  &c.  Truftee  foe 
let,  ripion  her  Marriage  With  the  faid  Godolphin^ 
iettdittefa'd  iofayber  ^dool  within  14  Da};^  aftet 
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his  Death,  if  fhe  (hould  furvive  him  ^  and  avcis, 
'     that  (he  did  furvive,  and  that  Ihe  had  not  Affets 
ultra  looo  I.  to  pay  the  fame,  which  Jhe  retmi 
towards  Satistaftion  of  the  faid  3  000  /.  And  up- 
on Demurrer  this  was  adjudged  a  good  Plea  \  for 
tho'  the  Bond  was  made  to  WaUis^  yet  the  30C0I. 
ipos  to  be  paid  to  ber^ .  and  fhe  is  now  Adminiftra- 
trii,  and  therefore  cannot  pay  herfelf,  and  by 
Confequence  tlie  Payment  muft  be  by  Retainer ; 
but  if  the  Money  had  been  to  be  paid  by  Wallis, 
tho'  in  Truft  for  her  5  in  fuch  Cafe  fhe  could  not 
plead  a  Retainer. 
Bathurfi;*       Be7tjamin  was  Executor  to  Arthur^  and  Cbarb 
y  ^»  ^     was  Executor  to  Benjamin^  and  Daniel  was  Eie- 
*  ^°'  cutor  to  Charles  ^  the  Plaintiff  brought  an  Aflion 
formerly  againft  Charles,  as  Executor  to  Benj^k- 
min^  who  was  Executor  to  Arthur ^  and  got  Judg- 
ment againft  him  in  Debt,  and  now  he  brought 
an  Adlion  againft  Daniel,  Executor  of  the  laid 
.  Charles,    fuggefting    a    Devajfavit  by   Charles,  of 
the  Goods  of  Benjamin  •,  and  fo   by  the  Statute 
Cap,  7.      30  Car.  2.  Daniel,  the  now  Defendant,  became 
liable,  as  if  Charles^  his  Teftator,    had    been  li- 
ving.   The  Defendant,  Daniel^  pleaded  Flene  Ai^ 
tninifiravit  •,  and  all  this  Matter  being  found  fp^ 
,  daily,  and  that  Charles  ^Nho  h^d  wajled,  C^c.  vm 
indebted  to  the  Defendant,  Daniel,  in  a  Debt  up- 
on Simple  Contraft.     The  Queftion  was,  Whe- 
ther he  might  retain  for  fuch  Debt  againfl  the 
Debt  of  the  Plaintiff,   founded  on  a  Devaflamt\ 
and  adjudged,  that  he  might,  Waufe 'tis  not  a 
Debt  of  fuperior  Nature  to  a  Debt  on  a  iimple 
Contraft. 
Bacon  l5ebt  againft  an  Adminiftrator  of  1?.  B.  who 

>^fus       pleaded,  that  the  faid  R.  J5.  acknowledged  a  ]u^- 
Wefton,     ment  to  him  5  and  that  he  retain'd  fo  much  of  hii 
^^nch.70  Q^^jg  ^^  f^^^jg^y  himfelf .,  and  that  he  had  not  Af- 
fets ultra  40  s,  to  fatisfy  the  fame.  It  was  objeflcd, 

That 
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That  this  ought  to  be  given  in  Evidence  upon  the 
general  Iffuej  but  adjudged,  That  he  might  do 
either. 

But  in  thefe  Cafes  where  an  Adminiftrator 
pleads,  that  Adminiftration  was  granted  to  him,  Caveriy 
and  that  he  retam'd  to  fatisfy  himfelf,  he  muft  ^'j'jf^'^ 
Ihew  by  whom  the  Adminiftration  was  granted  j  xjouesas 
for  otherwife  he  hath  no  Colour  to  retain. 

An  Eiecutor  de  fon  Tort  cannot  retain,  becaufe 
he  h^th  no  Title  but  by  his  wrongful  Aft 

Such  an  Executor  died  intefl:ate,   his  Mother  Biker 
adminifter'd,  and  afterwards  marry 'd  •,  the  HuC  '^^fiff 
band  paid  the  faid  Inteftate's  Debts  ^  andadjudg'd,  '^l'}f'''^9 
That  he  might  retain  to  the  Value.  Lev.  i?l' 

Serjeant  Levinz  reports  this  Cafe  in  a  different 
Manner,  vi%.  Leffee  for  30  Years  died  inteftate, 
his  Adminiftrator  made  a  Leafe  for  20  Years, 
rendring  Rent,  and  afterwards  died  inteftate,  ^nd 
the   Adminiftrator  of  the  Adminiftrator  brought 
an  Adlion  of  Debt  for  the  Rent,  and  entitled  him- 
felf to  the  Term  \  for  that  the  firft  Adminiftrator 
had  paid  Debts  of  the  firft  fnteftate,  to  the  Valueof 
theTerm,  but  did  fay  of  bis  owji  Money  5  for  proba- 
bly it  might  be  ojF  the  Inteftate's  Money ;  But  ha- 
ving declared,  That  he  took  the  Term  in  Satis-  . 
fa£tion  of  the  Debts  he  had  paid,  it  was-a  ftrong 
Implication  that  he  had  paid  them  with  his  own 
Money. 

Reverfion. 

TH I S  is  when  the  Eftate  which  was  granted 
for  a  Time,  doth  ceafe  and  determine  in 
the  Perfon  of  the  Granted  or  his  Heirs,  and  re- 
turns to  the  Pofleflion  of  the  Donor,,  his  Heirr, 
3r  Alligns,  from  whence^  it  was  at  firft  deriv'd, 
md  it  pafleth  by  thofe  Words,  vi%^  Lands,  ReJ}^ 
'^mahting  Part.  Hereditaments,  (fc, 
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|4H.6.($.  Fifft  therefor?,  by  a  Devife  of  allh|sJLWl, 
Devifc  Tevements,  Rents,  and  Services^  it  was  adju^g'di 
'^  •  *  *'  that  the  Reyerjion  will  pafs,  either  by  the  Name 
pf  Tenements,  or  by  the  Naipe  of  Latiiu 
Townfend  So  where  a  Man  was  feiz  d  in  Fee  of  Lands  in 
T<T/i«  Pofleifion,  and  of  other  Lands  in  Reverfion  aftej 
3And^  -  an  Eftate  for  Life,  and  he  devifed  aU  hh  hands  to 
*ifoor  341.  his  Executors  for  ten  Years  for  Payment  of  hif 
Crck  Eiii.  Debts  •,  adjudg'd,  That  by  the  Words  all  Ins  Lcmh^ 
TM-  the  Reverjion  as  wpll  as  the  Poffefion  pafs'd,  wefpe- 
Pw«n?|y-  cially  if  the  Lands  in  Pofl[eiIIon  would  not  pay 
•  his  Debts,  The  fame  Cftfe  is  reported  by  Jufticc 
Hiws  >«f:  Crois  by  another  Name,  but  \i^  the  fame  in 
Cfo?Eliz'  ^^^^»  ^^^  ^^  was  upon  the  Devife  of  one  Smitl^ 
I  yp.  i'  ^nd  fo  was  the  Cafe  of  Ttmnfiend,  ps  reported  by 
j^on.igo.  niy  Lord  Anierjon. 

Wheeler        Devifc  of  a  Maunor  to  R,  B.  for  fix  Years,  and 

yerfm       Part  of  Other  Lands  to  W.  N.  and  his  Heirs,  and 

Waicond,   ^],e  ygfi  of  all  his  Lands  to  hi^  Brother,   and  to 

Alien  28.  ^^^  j^^j^s  of  his  Body  5  adjudg'd.  That  the  Word 

Reft  did  not  only  extend  to  the  Lands  which  were 

devifed  before,  but  to  the  Reverfion  in  Fee  of  the 

Afannor,  after  the  Determination  of  the  Eftate 

for  Years. 

So  where  the  Teftator  was  feis'd  in  Fee,  and 
Hyley       bad  three  Grandchildren,  and  gave  to  each  of 
^^'fi^       them  diftinft  Parcels  of  Land  feparately^  and  tb 
^<^^2ii.  ^^^  ^^^^^  Males  of  their  Bodies,  and  all  the  re) 
*  *    '  '  and  remaifiivg  Part  of  his  Eftate,  he  deidfed  to  his 
three  Grandchildren  eaually  to  be  divided,  excejf 
what  he  had  given  to  them,- and  the  Heira  of  their 
Bodies.    The  3''oungeft  dy'd  without  Iffiie^  ad- 
judg'd. That  by  the  Words  refi  and  the  rewahth$ 
Ptitt  of  th  EJfate^  the  Reverfion  in  Fee  woidd 
have  pafs'd  •,  but  by  Reafon  of  the  Ej^ception^  it 
did  not  pafs  to  the  Grandchildren. 
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So  a  Pwifc  of  all  his  Lands,  Tcneinente,  gnd  Lydcbtc 
jfjereditametUs  undifpos'd  ^   it    was    h^ld,-    That  ^""ll^' 
hy  the  V^otd  H^rediiamf^s  the  Rmferfwn  in  Fee  3ModT:l9 

The  Tefl^or  bad  a  Sofn  and  Daughter,  which 
paughter  had  two  Daughters,  and  dy'd,  to  whom 
the  Teftator  devis'd  A^;inuities  during  t^^ir  Live§  ^ 
^nd  then  be  devitcd  that  certain  Perfons  Ihould 
take  the  profit^  of  his  ]Lands  till  his  Son  came  of    , 
the  Ajge  of  24  Yesjirs,  provided,  d?(d  if  he  ihwith- 
out  IJJue,  then  the  Lands  ftiall  go  to  the  right  Heirs 
Males  of  the  Teftator  of  his  Pofterity  and  Nam^ 
^or,  ever.    The  Teftatar  dy'd  ^  his  Son  dy'd  with- 
out IfTuej  his  Nieces  entered  as  Heirs,  and  th^ 
Brother  of  the  Teftator  entered  on  them<  ad- 
judg'd,  That  by  the  Words  if  he  die  fi^kbout  Ifue^ 
jlhe  ScMi  wiis  Tenant  in  Tail  ^  and  then  the  Limi- 
tation to  the  y(gir  Heirs  Males  of  the  Teftator,  wiJl  Coonden 
be  but  a  Reverfim  expedtai^t  upcMi  the  Determina-  "*'*'*/*' 
tionrf  the  Eftate  Tail,  and  veft  iramediately  in  ^^r^\ 
.%\\t  Son  by  Way  oi  Defcent  \  and  if  fo,  then  the    °  '  ^^ 
Reverfion  in  Fee  being  in  him,  it  muft  neceliari- 
\y  defoend  to  his  Nieces,  who  are  his  Heirs  at 
JLaw,  and  not  to  his  Ufielje. 

Revocation. 

BEFORE  the  29  Can  2.  the  Teftator  might  see  Af^rri- 
revoke  his  mitten  Will  by  any  \)€rhal  Decla*  *5*  3 40. 
ration  of  his  Intent  that  it  ftiould  be  revoked,  as 
if  he  had  faid,'  that  his  Will  formerly  made  lliall 
be  revok'd,  or  ftiall  not  ftand,  for  it  was  always 
in  his  Power  to  revoke  it  during  Life  •,  .and  there-  ' 

fore  a  Will  is  faid  to  be  Jpfbulatory,  vfque  ad  is^tre* 
^um  vitA  exitum. 

.    The  Teftator  made  his  Will,  and  about  10  r:y?r  74. 
Dayf  afterwards,  and  fix  Days  before  his  Death,  ^°^'". 
he  made  a  Feoffment  to  A.  and  B.  to  the  Ufe  of  ^T^ 
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f  himfelf  for  Life,   Remainder  to  H  B.  who  wsis 

his  Baftard  Son,  and  the  Heirs  of  his  Body,  Re- 
mainder to  his  own  right  Heirs  ;  adjudg'd.  That 
this  was  a  Revocation  of  his  Will,  becaofe  a  Will 
cannot  take  Effect  till  after  the  Death  of  the 
Teftator. 

The  Word  Revocation  is  a  Term  ufed  in  the 
Civil  Law  •,  by  which  Law,  if  the  Teftator  did 
voluntarily  fell  or  difpofe  the  Thing  devifed,  this 
A  was  an  aftual  Revocation  of  the  Devife,  becaofc 

he  is  prefum'd  not  to  trouble  his  Executor  to  re- 
deem it. 

As  tp  Parole  Revocatiotts  before  the  Statute,  (for 
fince  they  are  not  good)  we  have  many  Inftances 
in  our  Books.    , 
Gibfon         f  A  Devife  of  his  Lands  to  R.  B.    in  Fee  j 
Phdefs      *^^"  ^®  "^^^^  ^  Feofment  oi  the  fame  Lands  with 
-Owen  -76.  a  Letter  of  Attorney  to  make  Livery  ^  but  be- 
Goic!C  32.  fore  he  executed  the  Feoffment,  he  afk'd.  Whether 
Godb.133.  fj  would  hurt  his  If  ill?  And  being  anfwerM  no-,  he 
Dy^'  3M-  reply^,  //  this  will  not  hurt  my  Will,  I  will  feal  it, 
which  he  did  j  afterwards  Livery  and  Seifin  was 
made  on  Part  of  the  Lands,  but  not  on  the  JLtf«t 
devifed  5   this  was  adjudg'd  no  Revocation  by  the 
Teftator,  becaufe  of  thofe  Words  which  pafs'd  at 
the  Time  of  the  Execution  of  the  Feoffment,  bat 
'tis  a  Revocation  in  Law  of  that  Part  of  the  Land 
on  which  the  Livery  was  made. 
Simpfon        Devife  of  Land  to  Anne  Hide  and  her  He'irsj 
ytrfuf        and  afterwards  the  Teftator  lying  'on  his  Death- 
Kichcr,      gg^  gj^j  becaufe  (he  did  not  vifit  him,  faid,  Jht 
a  .ro.  115-  ^^^g  Hide  Jfwuld  not  have  any  Part  of  bis  Lands  of 
Goods '^  ih\s  was  likewife  no  Revocation,  it  was 
only  a  Difcourfe  without  any  Manner  of  Refe- 
rence to  the  Will ;  for  a  Revocation  ought  to  be 
Coward     ^y  exprefs  Words  that  he  doth  revoke  the  Will,  or 
Vj!^^"L  11   that  Ihe  fliould  not  have  the  Land  given  by  the 
cro.EU».  Wall,  or  the  like. 
721.  Bu{ 
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^  But  where  the  Teftator  made  his  Will,  and  *  burton 
afteywards  declared,  that  his  Will  made  at  fuch  a  qq^i/ 
tlace  fhall  not  ftand  ^  though  thefe  are  Words  in  cro.  euz. 
futuro  and  not  in  prafevti,  yet  they  Ihall  not  be  ^06. 
taken  futurcly,  becaufe  they  xefer  to  a  prefent 
Ad  s  for  JI)all  not  ftand  takes  EfFeS  prefently,  and 
therefore  'tis  a  good  Revocation. 

'Tis  true,  about  24  Years  afterwards  there  was  Cranveil 
a  contrary  Refolution,  viz.  the  Teftator  made  J^''/'*' 
his  Will,  and  afterwards  faid,  IhavemadenqWill,^^^^^^  ^ 
hut  that  fl)all  not  ftand -^    this  was  adjudged  no  Re-^ 
vocation,  for  'tis  what  he  intends  to  do,  and  not 
an  abfolute  Declaration  of  his  Purpofe  to  revoke 
it  in  prafenti. 

So  where  the  Teftator  devifed  feveral  Legacies  ^y^^^trfia 
to.  his  Brothers  by  a  Will  in  JTriting,  and  fix  Years  ^f;j>  ^'°* 
afterwards  being  fick,  was  aflc'd  to  give  Legacies 
to  fome. other  Relations,  he  arfperd.  He  would  not 
five  or  leave  them  any  Thing.    This  was  fet  down  in  ' 

a  Codicil,  and  prov'd  with  the  Will  5  but  ad- 
judged, that  it  was  not  a  Revocation  of  the  Will 
as  to  the  Legacies,  becaufe  theie  htingz  formal 
Will  made  in  his  Health,  and  no  fubfequent  DiP- 
courfe  either  of  that  Will  or  the ,  Legacies  devis'd 
to  his  Brothers.  Such  an  Anfwer  to  a  doubtful 
Queftion,  Ihall  not  be  a  Revocation  of  a  Will 
advifedly  made  ^  for  in  fuch  Cafe,  there  muft:  be 
plain  and  dear  Words  to  revoke  it,  and  this 
3grees  with  Siwpfons  Cale. 

Devife  of  Lands  to  R.  B.  in  Fee,  and  after-  Ford'iCi/s, 
wards  he  faid,  that  W.  N.  ft)ould  he  bis  Heir,  or  '  ^^^-  73- 
that  jr.  N.  /hall  have  all  I  have  ^  if  he  fpake  the  . 

Words  Avimo  Jeftandi,  and  that  W.  N.  was  his  ,^' R^dlr-i 
Heir  at  Law,  this  is  a  Revocation  5  but  if  he  was  Cafe, 
not  his  Heir,  'tis  otherwife.  Moor  874. 

^The  Teftator  made  his  Will,  but  before  he  J;^^^^ 
pvhli/h^d  it,  he  faid  he  would  alter  or  add  fome-  ^^\^ 
fhing  to  it-,  if  he  die  before  fuch  Alteration,  'tis  Dyer '3x0. 

not 
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not  his  WilU  bot  it  be  die  after  Fublkation^  ui 
l^fore  wj  AUeration,  'tis  his  WilL 

But  Revocations  by  Peed  were .  always  a& 

coupted  the  moft  eifefiiial  Way  \  and  yet  in  fod 

Cafes  tljiere  hav^  beea  many  Doubts  ^d  Que- 

llions^ 

A^^^      Devife  of  Lands  to  one  in  Fee,  and  afterwratib 

^^'^      the  Teftator  devifed  the  fame  Land$  to  another  f» 

Je0r$  5  this  IS  no  Revocation  of  the  Fee,  but  ojily 

fojr  fo  naany  Years.    And  fo  my  Lord  Rclk  teik 

Ds,  it  was  agreed  both  by  the  Bench  and  Bar  is 

MovtsJpfe  and  Jeferies%  Cafe,  but  I  find  no  fkb 

Thing  there  \  the  Cafe  was  thus  • 

llmtagne      J)C  Sir  John  Jeferiesy  Chief  Baron,  waa  leis'd  is 

Fee  kk  Poflei&on  oi  the  Mannor  of  Maresfeld  in 


J[^**^   Swfex,  and  Hkewife  of  the  Reverfion  of  Grm- 
^^^^^  Lands,  and  he  devifed  both  tn  onejefenes^  af- 
terwards upon  his  Marriage  with  Mafj  the  Daugh- 
ter of  one  Qorhg,  he  €oven^ed  with  her  Father 
to  make  a  Feofmevt  of  the  PremilTes,    to   the 
Ufe  of  himfelf  and  Wife  for  Life,    whidi  he 
made  and  executed  by  Livery  on  the  Mamm- 
htnds^    but  not  on  Grove-Land'^  adjudgM,  thst 
S.R  ^i-   this    Fepjfmeni    without    Execution   or    Attorp- 
H^C  ■*    "^^^  ^^  ^^^  Tenant  of  Grove  Lcmd,  is  a  Revo- 
c^tj '    cation  as  well  of  that  as  of  the  Mannor^  but  if 
Moor  7Sj>.  it  had  refted  only  on  the  Coven Jttt,  and  the  Fetf- 
>  R^H.     ment  had  hot  been  adually  made>  it'had  not  been 
4br.  614- 3  Revocation. 

CoUy irfm     But  if  the  Devife  had  fn^en  to  one  in  Fee,  and 
l^riiock,    {afterwards   the /Teftator  made  a  Leafe  to  the 
i  cio.  45-yji;a^  P^i;/i«  of  the  yiww  Ltfifii,  to  commence  after 
his  Death  ^  adjudg'd,  that  thi^  Leafe  was  a  Revo- 
cation of  his  Will,   becaufe  both  thefe   Eftatcs 
could  not  ftand  together  ii>  the  fame  P#rfon. 
^^y  Adjudged  in  Ejeam^nt,  that  were  the  Teftator 

^wi,      h^^  a  Leafe  of  Lands  for  Term  of  Tears^  and  dc- 
poidf.  9^.  vis'd  the  (ame  to  another  j^  and  afterward^  furren- 

der'd 
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kfd  thif  Leafe,  and  took  a  new  Leaiie,  and  iy% 
bat  the  Devifce  fhould  not  have  the  new  Leafe^ 
jecaufe  the  ^uri'ender  of  the  old  Leafi?  was  a 
levocation  oi  the  peviie  at  to  that  Lea(e. 

Devife  to  his  Wife  for  Life,  then  to  his  ^Idefi  Hodgkim 
fow  in  Tail,  Remainder  to  his  own  right  Heirs  5  ^/*^ 
hen  he  made  a  Leafe  of  the  fain$  Lands  to  his  ^c^^^w 
mngsfi  Son  for  9©  Years,  tb  commence  after  the  cro.  Car^ 
)eath  oi  the  Teftator^  adjudged,  that  though  13- 
he  Term  was  to  be^in  at  the  fame  Time  that 
he  Devife  oi  the  Inheritance  was  to  take  Eflfed, 
ret  it  was  not  a  Revocation  of  the  Inheritance, 
jut  only  for  the  Term  ^  for  they  may  both  ftand 
ogether  in  diferettt  Verfom^  and  there  Ihall  not 
)e  a  Revocation,  unlefs  it  had  been  eiprcfs'd  \ 
mt  it  had  been  very  clear  if  the  Term  had  been 
0  coninience  immediatelj,  and  before  the  Death 
i  the  Teftator,  it  would  have  been  no  Revoca^ 
ion,  becaufe  it  might  have  determined  in  his 
l.ife-t!me. 

Covenant  to  levy  a  Fine  to  the  Ufe  of  fuch  Lutwwli 
!*crfon  as  he  fliould  name  in  his  Will  •,  thc^  he  ^^/'^ 
Icvifed  the  Lands  to  certain  Perfons,  and  after-  ^^^^°^ 
vards  levy'd  a  Fiw^  5  this  is  a  Revocation,though  Abr./xA, 
he  Five  was  Icvy'd  in  Purfuance  of  the  Covfimnt^ 
)ecau(e  the  Land  could  not  pafs  by  RtUtion  from 
he  Time  of  the  Covenant  made,  but  from  the 
rime  of  the  Fine  levy'd,   for  the  Covenant  and 
Fine  make  but  one  Conveyance. 

Tetiant  in  Common  deviled  his  Land  which  he  L'ellnng;^ 
lad  in  Common,  and  afterwards  made  Partition  ^  '^j^i^ 
:his  is  a  Revocation.  i  sid^  ^ 

The  Teftator  devifed  his  Lands  jn  Fee^  and  Raim.245^ 
afterwards  mortgaged  the  fame  Lands  for'a  ^  Tern  *  ^^^^^ 
)/  Tears,  and  dy 'd.  The  Queftion  was,  Who  ftiould  ^oS'iCh 
redeem,  cither  theDexnfie  or  the  Heir  at  Lav  ?  It  Rep.  \$z.\ 
^^asijififte^  for  the  fjeir^  ^hat  the  Mortgage  was  a 
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Revocation  of  the  Will  •,  but  it  was  the  better  0- 
.    pinion,  that  it  was  only  a  Revocation  pro  tanio, 

but  not  pro  toto,  and  that  by  the  Devife  the  Re- 

verfidn  in  Fee  pafs'd,  and  by  Confequence  the  t. 

quity  of  Redemption  was  in  the  Devifee. 
Frenche*«       Devife  of  Lands  to  one,   and  afterwards  h 
^"fiy        devifed  the  fame  the  Lands  to  the  Poor  of  ik 
Abn  614.  ^^^^fi^f  H.  this  is  void,  becaufe  as  fuch  they  aa 

not  capable  to  take  by  a  Devife,  y^t  this  voidJk^ 

vife  is  a  Revocation  of  the  WUl. 
I  Roll.  So  if  the  Tcftator  devife  Lands  to .  one  by  a 

Abr.  615.  jTifl  in  JTritivg,  and  afterwards  deyife  the  fame 

Lands  to  another  by  Parole-^  though  this  is  void, 

yet  'tis  a  Revocation  of  the  firft  Will.  • 
Seymor         Sir  HeTfry  Killigrew',  Aftm  1644,  made  a  WiD 
w/wNof-  of  i^attd  in  Writing,  and  the  Jury  found  that  in 

Hardm     ^^^  ^'^^^  ^^^^  ^^  ^^^^  another  Will  in  Writing, 
3174,         but  that  he  did  not  devife  any  Lands  thereby  5  it 
Hifchiiis    was  objefted.  that  this  was  a  void  finding,  for  it 
1!^C"\       was  in  the  Negative  and  fuperjfluous,  and  that 
Cafe!in     *^®  Court  muft  intend  that  Lands  were  dcvisd 
jRtrliament  hj  the  laft  Will,  bccaufe  it  was  in  Writings  and 
xf7-         therefore  it  fliall  be  a  Revocation  of  the  fiifti 
3^°*^^^°3  but  adjudg'd,  it  was  not  •,  for  a  Revocation  muft 
X    lore      ^^  taken  according  to  the  fubjeft  Matter,  that  is, 
'aSaik.592.  where  the  laft  Will  doth  not  confift  with  the  for- 
met  ^tis  a  Revocation,   otherwife  not  ^  for  there 
mufl;  be  animm  revocandi  to  make  an  effe<£lual  R^ 
vocation,  as  well  as  animus  iefiamdi  to  make  1 
good  Will  ^  and^  fince  a  Man  may  have  fevcial 
Wills  of  feveral  Lands  in  different  Counties,  it 
doth  not  follow  that  the  firft  fhall  be  revok'd  by 
the  laft,  for  it  may  not  only  confift  with  the  firft, 
but  confirm  it  *,  and  where  the  Matter  (lands  in- 
different, the  Court  will  not  fuppofe  a  Revoca- 
tion of  a  Will  in  Writing  fblemnly  made,  and 
appearing  by  a  fubfequent  Will  which  doth  nrt 
appear.   . 

Revocatim 
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Revocatiom  beiog  thus  uncertain  both  hy  Parole 
and  by  Deed^  it  was  thought  requifite  to  make 
fbme  Alteration  in  the  Law  as  to  this  Matter  hy 
the  Statute  29  Car.  2.  cap.  3.  by  which  it  is  enafl> 
ed.  That  a  Devife  in  ffritittg  JI)aU  not  be  revokeable^ 
other  wife  than  by  fome  other  Will  or  Writing  ie* 
elating  the  fc^me,  or  burnings  tearing,  or  cancelling  it 
hy  the  Teftator,  or  in  his  Prefence,  and  by  his  Di" 
reBion ;  but  aU  Devifes  Jl)all  remain  good^  till  alter  d 
or  re^oKd  by  fome  other  Will  or  Writing  of  the  De- 
viibr,  fign'd  in  the  Prefence  of  three  Witneflcs 
declaring  the  fame. 

And  feveral  Queftions  have  been  made  fince 
the  Statute,  what  fhall  be  a  Revocation,  what 
not. 

ff.  The  Teftator  made  a  Will,  which  was  duly  Hfiton 
executed,  and  intending  to  revoke  it  in  Part^  he  ^'^'Z"* 
direded  thefe  Words  to  be  written  under  the  fame  ^^^^^  g^ 
Will,  vi%.  tTe  whofe  Names  are  fubfcriFd  do  teflify^  ^ 
That  Edward  King  did  on  the  Day  of  the  Date  here- 
of piblijb  and  declare,   that  the  feveral  Clanfe^  and 
Devifes  in  his  Will  in  Writing,  relating  to  his  Daugb- 
ter  Diana  Jhould  ceafe  and  he  void.    The  Words 
were  written  accordingly,    and   the  Witneiles 
Karnes  were  fubfcrib'd  in  the  fame  WiU  and  Papery 
when  the  Statute  requires  it  {hould  be  by  fome 
other  WiU  in  Writing,  but  the  Teftator's  Name  was 
not  fublcrib'd  to  this  Revocation  5  yet  it  was  ad- 
judged good,  becaufe  the  Teftator's  Intent  appear-- 
ed  plainly  in  Writing  to  revoke,  and  his  fubfcri" 
bing  his  Name  to  the  Will  (hall  ferve  for  the 
whole  5  for  'tis  not  material,  whether  it  is  fgnei 
either  at  the  Top  or  at  the  Bottom  of  the  Will, 
for  the  Word  is  not  fvibfcribed  hut  pgned,  and  if 
'tis  figned  in  any  Place  by  the  Teftator,  that  is 
fufficient :   But  afterwards  it  was  held.  That  the 
Revocation,  as  well  as  the  Will^  muft  be  fgned  by 
the  Teftator. 

In 


5i5  ktiJdcatioH. 

ttk  ihA  lafl:  Cafe,  there  was  a  DisfeSk  k  the 
Teftator'i  not  figning  the  Jbpocation^  in  the  next 
there  was  a  Deted  in  the  Number  of  Witfieffes  in 
whofe  Prelence 'tis  required  to  be  ji^ii^i,  andthoft 
ztt  Three. 
sayie  ^.  A  Settlement  was  made  with  a  Power  tf 

^/"^  .  JUvoeatim  by  any  Writing,  publifh'd  Under  hi 
Ivlnt^  Hand  and  Seal  in  the  Prefenee  of  t&r»  ritm/eij 
he  mad^  his  Will  reciting  his  Power,  and  decltr- 
ed  that  he  revoked  the  Settlement,  bat  the  Will 
luid  but  tjpo  Witfieffei.  My  Lord  Chancellor  d^ 
creed  this  to  be  a  good  Execution  of  his  Powtf^ 
and  that  Equity  woilld  relieve  in  this  Circunifigid, 
efpecially  where  th^  Owner  of  the  Eftate  bdi 
fully  declared  his  Intention  \  for  where  a  Power 
is  referv'd  for  a  Ntan  to  difpofe  his  own  Eftate^  it 
ihall  havd  a  favourable  Conftrtiftion.  But  it 
Ihall  be  ftridlly  taken,  where  \\i  to  cimrge  tU 
Eftate  of  a  third  t'erfon. 

In  the  nell  Cafe,  there  was  a  t)tftdt  in  the  MA^ 

m  of  the  mmffes  fubfcnbhg  the  Wm  5  for  it  wai 

not  in  the  Prefenee  0]  the  tejfator,  as  required  by  tW 

Stattitfe. 

iiccicfton      ff.  The  Teftator  made  a  Will  in  Writing  ac* 

t^^ke       cording  to  the  Statute^  by  which  he  dferifcd  Hi 

ishwfcgp.  Lands,  &c.  and  afterwards  by  another  Will  fce 

|Mod.2^9  devis'd  the  Lands  to  the  fame  Perfon^  but  tim 

laft  Will  was  defcdlive  in  the  Manker  6f  Saf^cri^ 

*w*i  for  the  WitnefTes  did  not  fubftribe  thar 

Mames  in  the  Prefenee  of  the  teftatot.    Not 

though  this  was  a  void  Will,  yet  it  wa$  indftei 

that  it  was  a  good-  Kevatmitm  of  the  firft  Willi 

fdr  the  Word*  ot  the  Statute  are,  that  a  Willihrfl 

not  be  revoked,  but  by  fome  other  Will  or  Cod^ 

dl  in  Writing,  or  other  Writing  declaring  tik  fami 

Now  this  was  another  Wtitiftg  though  not  a  Willj 

bCit  adjudgM,  that  it  Was  mi  a  Priiiiig  within  the 

^  meaning  of  the  Aft  j  for  that  mtift  be  a  Writing 

opgrathii 


t^rdtfig  as  d  P^iU,  or  writhig  de€laTifig  his  lirfesit- 
cio  0  to  make  the  firft  Will  void 

So  where  the  Tejfator  noade  ttt^o  WiUt,  bttf  did 
not/igw  the  laft  in  the  Prefence  of  thi«e  Wit-  Hoifc 
tielles^   the  Queftion'was,  Whether  it  wis  a  Re-  ^^ 
-♦oeation  of  the  Firft?  As  for  Inllance?,  htfmade  Mod-xisf 
one  Will  before,  and  another  Will  after  the  i^a- 
€ote,  by  which  he  revoked  all  fmmer  Wilb^  the  laft 
tJiras  attefted  by  three  Witnelfes  in  his  Prefencse  j 
but  it  was  not  ji|«'i  by  the  Tejator  ifi  thdr  Prtffmsc^^ 
iwrhich  is  one  of  the  Circumftances  rcquir'd  fey  thtf 
Adt  to  make  a  good  Will  ^  then  the  Cl^fe  lela- 
ting  to  Revocations  is,  That  m  Dtvife  ff  Lcmis 
Jl>all  be  revolt  d^    othetmfe  than  by  fame  CiScil  in 
tTrithg,  «r  ether  WiU  or  Ifrkmg  dedarhfg  the  fame  5 
but  fuch  Devifes  (hall  be  good  until  altered  by 
fbme  other  Will  or  Writing  of  the  Devifor,  fpidiri 
the  Prejence  of  three  Witneffes.    Kow,  if  this  con-^ 
ftrti'd  as  an  entire  Sentence,,  and  not  £tjmt3helf^ 
then  the  Teftator  muft  fign  a  Wrififtg  in  the  fri- 
fence  of  thee  Witneffei  to  revoke  the  firft  Will  1^ 
and  this  was  not  fign'd  by  him  in  that  Manner, 
and  therefore  did  not  revoke  in    And  of  that 
Oimiion  was  one  of  the  Jadgets,  biit  the  otheif 
two  were  againft  him,  vix  that  ih^  Senteisce 
fliall  be  takeii  disjjtiiSively,   and  then  herewa^ 
another  Writing  declaring  a  Revocatiofi  of  the 
firft  Will,  which  by  the  firft  Part  of  the  Sen- 
tence, is  not  requir'd  to  be  fign'd  in  the  Prefence 
of  three  Witneffes,  but  only  that  a  Dfetife  (hall 
tioi  be  revoked V  but  by  fome  other  Writing  Jkclsrhtg 
ife  fame  -,  which  implies,  that  if  there  is  liidl  < 
"ftTriting,  theri  it  may  be  revoked,  aftd  here  twa* 
fbch  a  Writing,  therefore  ^tis  a  Revocati^.    AvA 
this  dillfers  from  the  Gi(e  of  Ecdejfon  and  j^ft^f 
for  though  in  both  Cafes  the  lecond  Wilb  #rj< 
tfdid^  V21C-  in  Speke's  Cale,  becatife  the  If^tneffes  HS 
#&♦  fukfaibe  their  Raines  in  the  Prefeka  of  <fe  Tefij^ 
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Teftatorj  and  in  this  Cafe,  becavfe  be  did  not  fii- 
fcribe  bis  Name  in  their  PrefeTtce^  and  therefore  could 
not  properly  be  called  Wills  but  U^titivgs.  Yet 
they  differ  in  this,  for  inSpei/s  Cafe  there  was 
no  Declaration  of  his  Intention  to  make  the  frf 
Will  void  5  but  in  this  Cafe  he  did  revoke  all  farw 
Wills  by  him  made^  and  fo  it  was  a  Writivg  declami 
the  fame  to  be  revoked. 

Tenant  in  Tail  made  his  Will,  which  was  duly 
executed  according  to  the  Statute  •,   afterwards  be 

Ztv.id8^  made  a  Bargain  and  Sale  to  make  a  Tenant  to 
the  h'Acipe^  and  (uffer'd  a  common  Recovery, 
and  declared  the  Ufes  to  himfelf  in  pee-  This 
was  adjudg'd  a  Revocation,  for  by  thefe  Convey- 
ances the  Eftate  was  wholly  altered  fince  he  made 
th^Will. 

The  Teftator  made  a  Settlement  of  his  Lands, 
with  a  Power  of  Revocation  by  any  Writitii  it 

Raim.29y.  ^^py^fs  Words,  declaring  his  Intention  to  revokeit. 
Afterwards  he  devis*d  the  Lands  to  his  Nephew 
William  Dormer  and  his  Heirs,  having  by  the  Set- 
tlement given  it  to  Robert.  It  was  objefted,  that 
the  Will  did  not  revoke  the  Deed,  becaafe  'tis 
only  one  implicit  Revocation,  when  by  the 
Power  referv'd  it  muft  be  by.  erprefs  Words ;  But 
adjudg'd,  that  where  two  Ads  cannot  confift  » 
in  this  Cafe,  the  Deed  having  given  the  Landsto 
Robert,  and  the  Will  to  William  Dormer,  the  hft 
muft  be  a  Revocation  of  the  firft,  and  £b  the  Power 
well  executed/ 

.  It  hath  been  a  Queftion  in  what  Court  a  Revo- 
eation  fhall  be  tried,  as  where  an  AdmiDiftratoi 
fued  for  a  Legacy  in  the  Spiritual  Courts  and  the 
Defendant  pleaded  that  the  Teftator  had  revok'd 
the  Will.  It  was  infifted,  that  the  Revocation 
or  not,  fhall  be  try'd  in  that  Court,  becaufe  the 
Will  was  the  Principal  of  which  they  had  Cogni- 
zance, and  this  was  a  Dependent:  But  adjudg'd  to 

the 
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Sale  of  ta»dsish<^  ^2  r 

the  tofitraiji  becM^^  the  Rct^ft^jj^^^  j.^^  iiot 
temporal  A(^,  and  in  no  Sort  deped^le  had 
Will,  for  It  dcftrbys  it.  ^Nthat 

In  Ejeametit  at  the  Exchequer  Bar,  the  ^-^M^ee  -^effid' 
was,  Temfh  and  two  more  were  Tenants  in  Fee  io^Scent, 
Common  of  the  Mannor  of  Burton,  and  being  lo  tin'gjL^K^ 
ieis'd.  Temple  devifed  his  third  Part  to  ST.  A  and  RaiiD.24(3 
&fter#ards  Partition  was  made  between  thefe  three 
Tenants  in  Common  by  Indenture  and  Fine  ^  and 
the  Queftioh  waS,  Whether  the  Will  was  rcTok'd 
t>y  this  Partition  •,  and  adjudged  that  it  was  not. 
.    The  Teftator  being  a  fingle  Man,  devis'd  all  tagg  ><^ 
his  perfonal  Eftate  to  W.  R.  afterward*  he  mar^  A'  ^»sg* 
ty'd;  and  had  feXreral  Children,  and  dy  d  without  ^s**^*^^* 
indcing  any  Other  Will.    It  was  decreed  by  the 
Delegates,  that  there  being  fudi  ah  Alteration  6f 
his  Eftate  ^nd  Circumftances  lo  widely  different 
f roiii  the  Timfe  of  making  his  Will  to  his  Deaths 
that  there  was  Room  td^  prefunie  a  Revocation^ 
^nd  that  he  did  not  Continue  of  the  fame  Mind 
WhfenhedyU 

* 

Sdlg  of  Lands  by  Uxicutor* 

WHeire  ih6 Teftator  gived  antuh^PcuM  to  itiaitt§6 
fell  his  La6d»,  he  may  fell  the  hbethanat, 
h^hCe  he  giyes  him  the  fame  Po^nrct  he  had  him* 
felf  i  and  in  fuch  Cafe  the  PUrchaier  (ball  be  id 
hy  the  Will.    And  fc^was  Tfibetl  (Soodcka^a  Ciii< 
tited  in  Sir  fJugh  Cbobniya  Cafe,  wiL  HoUfes  ^iBsg.f^ 
London  were  held  of  the  Kitig  in  Tail,  the  Tenant 
deln&d  them  to  R.  £.  and  if  he  dy'd  Withoat 
Iffiley  th^t  theft  they  fhoiild  Be  fold- by  his  Eie-      ' 
e^tbr«.  &c^  the  fatd  R.  6.  dy'd  wi^hciat  liOiew 
HbW  tiflol^^  <i»  Bettys  wtte  oioheelted  to  th« 

Mm  ]^io|) 
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^  - 


not 


A 


^  4*" 


.4^ 


!?' 


/ands 

/the  Executors  is  good, 
/he  Will  of  the  Teitator, 


/Executors  JI)aU  fell,  &c.  they 

/  it,  the  Conufce  claiming  by 

/  •,  it  was  pleaded,   that  Pax- 

^  mt.    But  adjudg'd  (againft  the 

fon)  That  upon  Not-guilty  plea- 

ve  the  fpecial  Matter  in  Evidence, 

be  in  by  the  Devife,  and  not  by 


Dyfr  177. 
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w     » 

Beziyerfus  /}^^  ^^  ^  CopyboU  to  his  Wife,  and  if 

Sheppard,  fl^e  1,^  J[^Q  by  the  Teftator,  then  to  fuch  IlTuc 
2Cio.jpc.^^  21  •,  and  if  no  Ilfiie,  then  (he  tochufe  twoAt- 
tornies,  and  make  a  Bill  of  Sale  the  Land  to  her  beft 
Advantage.  Adjudg'd,  Ttat  this  was  an  Auth 
rity  to  name  the  Attornies  who  fhould  fell,  and 
they  might  fell  accordingly  ^  and  when  £b)d,  the 
Vendee  Ihall  be  in  by  the  J^ifl,  without  any  new 
Surrender. 

Cejluique  Ufe  before  the  Statute  27  /?".  8.  devifed, 
that  If^.  R.  and  D.  D.  his  Feoffees  fliould  fuffer 
his  Wife  to  take  the  Profits,  &c.  for  her  Life^ 
and  that  after  her  Deceafe  the  Premlfes  fl)all  befoU 
by  the  f did  Feoffees^  and  that  they  pa)'-  the  Money 
arifing  by  the  Sale  to  fuch  Perfons,  t5fc.  The  Te- 
itator died^  and  one  of  the  Feoffees  died.  Ad- 
judg'd, That  the  Survivor  could  not  fell,  be- 
caufe  they  were  both  nam'd  by  their  proper 
Names  in  the  Will:  It  would  have  been  other- 
wife,  if  the  Devife  had  been  generally  for  them 
to  fell  without  naming  them  by  their  proper 
Names 
19H.8.4.9  Where  the  Teilator  appoints  by  his  Will,  that 
B.  and  C  fhall  fell  his  Lands,  and  makes  them  £x^ 
cutors  •,  in  fuch  Cafe,  if  they  refufe  the  Executor- 
fhip,  yet  they  ni^y fell,  becaufc-  they^are  appoin- 
ted 


*« 


\ 


by  Executors:       ,  52  r 

ltd  by  tJifeir  proyer  Names  •,   but  if  thejr  la4d  iiot 

been  nam'd  by  particular  Names,  the  Sale  had 

Ijeen  good.    As  tor  Inftance,  a  Man  devis'd,  that  ^ 

his  Sons  in  \Lajp  fhould  fell  his  Lands,  without  Lee  -^erfttsi^ 

inentioning  their  Names  ^  one  of  them  died,  the  Vincent, 

Survivor  may  fell.  P^?^ 

II  So  if  the  Devife  had  been  to  four  Perf oris,  to  the  MoorM*/. 
Intent  that  they  fell  the  Lands,  and  the  Teftator  i  Leon, 
made  them  all  Joint- Executors,  and  died-,  then^^*^- 3 
one  of  ihcxnrefufed  :  It  was  adjudged,  That  the  ^^'^j'j''^' 
reft  might  fell.  .   iRoi)'/"^ 

I  admit  this  was  a  Doubt  at  Common  Law^  be^  Ab.  666. 
taufe  it  was  a  Truft  repos'd  in  all  of  them  ^  buf  lIBonifault 
if  two  of  them  had  died^  the  Survivor  might  fell;  q""^"* 
becaufe  this  was  the  Afl:  of  God,  which  (hall  preju'  fidd"cro; 
dice  no  Man.    ^  ^  v  -  euz-'so/] 

To  remedy  this  Inconvenience,  the  Statute  21- ^  ^^°^-^<^' 
H.  8.  cap:^.  was  made,  by  which  it  was  cnaS^d,  Q^j^if  J^\ 
That  thofe  Execvtprs  who  take  upon  them  the  Probtit^    °    ^ 
of  the  Will,  ma  J  fell  the  Land  devis'd  by  the  Teftator  tS 
befold^  though  the  other  refufe,  andwiU  not  join  with        ""     '• 
tbemj  and  that  fuch  Sale  fhall  he  good,    Biit  thejs 
Cannot  fell  it  to  the  Executor  who  refufed,  becatrfe  ^  .. 
he  is  a  Party  to  the  Will,  and  may  take  upon  him-  aoy.Tx     '. 
the  Executorfhip  when  he  will.  .  .  .And.  27* 

And  even  before  this  Statute,  if  all  the  Execii** 
tors  had  refufed  to  fell,  the  Heir  Ihall  recover  the 
Land.  As  where  the  Teftator  devifed  his  Lands 
to  be  fold  by  his  Executors,  and  the  Money  to  be  S^Affifeg^ 
diftributed,  and  died.  Soon  after  his  Death  there  f  J  ^^"^* 
was  aTender  of  the  Purchafe  Money  made  to  them, 
but  not  to  the  full  Value  \  whereupon  they  refused, 
and  kept  the  Lands  in  their  Hands,  and  received 
the  Profits  for  two  Years,  without  diftributing 
the  fame  -,  and  the  Heir  recovered,  becaufe  the 
EiecUtors  refufed  to  fell  upon  aTender  of  the 

Mm  2  Money^ 


MenejT,  aod  converted  th«  Frplits  to  theif  o#' 

Goldf.  a.         If  a  M9D  iiiiifes  hh  Lcmd  to  be  fold  hj  hu  Execw' 

g^r  u9'  tors^  c^Jt^  the  Death  of  R,  B.  then  0ne  ot  thesi  dies, 

'^^  **•  and  afterwards  R.  £.  died,  the  furvivin^  fx^cutoi 

may  fell  alone,  becauie  the  Time  of  Sale  was  oQt 

gome  'titl  after  ihe  Death  of  S.  B. 

But  wheige  a  Devife  was  to  bis  Wife  §3ic  Li{i^ 
then  tp  his  Son  in  Tail,  and  if  he  diedl  witboitt 
|^e«  that  the  LavJU  fi)(mU  Uf<M  ky  l^  Bxecutmi 
the  Wife  died,  then  one  of  the  Executors  disd,  a»4 
then  tlie  ScNar  died  without  IIR^,  and  thf^  Jirvi- 
v^ng  £:ieentor  fold  the  Land.  Adj«dgecl^  That! 
tiie  Sale  waa  not  good>  for  this  was  not  an  Ivti- 
r^,  but  an  Avihornf  to  fell  which,  did  not  fiaf- 
vive  V  for  the  Lands  were  not  devijed  to  his^ExieiOoa 

t/yfell 

^  itedwiiere  the  Executors  hai^onlj  ^9'  Atfh^ 

nkf  to  jQA  aad  no  htnefi  devifed  ta  thnv,  th 

IjmAt  fiiiall  d^^i^endi  to  the  Beir  'till  £bld»  a^^  wbeie 

ttxfw.     the  Devife  waa»  thi»  hnExegutotsfljall  J^-^  thii 

107.*.      i^iyes  theni  only  ai*  4>||or{t>    But  if  it  h^dbeei^ 

^^^'     idfivifki  mj  t^ands  tg  my,  Executors  tOi  keifoti^   thk 

wv^M      f^"^^ •^"^  *"  hiter^efi,  aj:id'  the  Freehold  ia  in  then, 

and  doth  not  defcend  to  the  Heir  'till  fold,  and 

die  Bro^s  ihall  not  be  AKets,  in  theic  HstJ^da^  in  the 

sieaatime* 

j^t ^yrw       Thewfore  if  a  M^n  ievifetk  bis  Lania  ta  tvo  Ex^ 

/tu  L09*     €«rfoirs  f^  *e  fotd^  and  dieth,  then  one.  of  the  Ezecutoia 

*«n,  t      4i^..  the  Survivior  may  fell,  becaqfe  this  is  a  Tr»/ 

And*  «tf«^^oiipled  with  an  Inter e^^  and  *ti$  not  like  a  Dev^e 

1^bis£xecutQK^Jf}allfeU\  for  that  is  an  -r^ntioriii, 

and  no/irler^A  and  an  y^utfeor fry  njiift  be  ftridlljl 

5Prf»M»  which  cannot  be  done  m  this  Cafe,  b^ 

fftuie  the  Teftatw  appointed  two  tp  fell  ^   he  put 

Stift  Truft  in  thqmi  iomtly,  and  there  bmig  I^ 

P?**^  ^fi^  one  li^ingy  that  Aujheiijy  is  detenninU 


v\ 


■« 

^A  J)eT)lfe  of  Lcffjdsjto  hii  Executors  to  he  fold  by"^  Toww 
lAem,  or  by  one  of  ,tk^i  he  made  thrtfe  Exccu-  ^^^  ^J^ 
tors  and  died  ^  one  ctf  ttljeEiecators  died,  theSur  4* And^s^ 
vivors  may  fell-,  for  it  ap|)^ar6.that  the  Tcfta tor's  Otven  1  yy 
Intent  wiis,  that  the  Land  fhoiild  be/old.    Jufticfe  ^^*  ^lix- 
Croib,  who  reports  this  Cafe^  tells  us,  ,the  W^ordt  !*f  ^X 
were^  sr  kf  avy  cf  them.    Juftice  C^gten  and  Serjeant  JS^iie^ 
Moor  fty  ic  was,  That  4i*  ExecUtor^^  Qrofte  ofjtbifn^  How  >«f- 
#r  titf  EtecutoTs  (f  fucb  Ekecutots^  or  4tny  ^  theiHy/^^^9^ 
fioM  jdi  ^  but  all  agreed,  the  Sale  iy  ,tpp  ,ws9 
good. 

But  by  the  later  Authorities  theft  P<«lnrs  Act         ^ 
carried  a  little  faither  *,  for  it  hath  beeii  adjbd|^d^ 
That  an  Executor  may  fell  where  he  hath  oiil^  a|i 
Authority,  and  no  hterejl.    As  for  Inftatice  ^  Howdi 

A  Devife  to  his  Wife  for  Life,  and  after  his  Dc-  y„ff^ 
ceafe  to  btfold  by  bis  Executors  for  Payment  of  his  Barnes. 
Debts  and  Legacies^&nd  he  made  two  iExecutor8,and  ^^"«M 
died  ^  then  one  of  the  Executors  died,  and  after-  wjon" 
itrards  the  Wife  died.    Adjudged  by  three  JuftiteS^  ^y'l.    ^ 
That  the  fiirviving  Executor  may  fell,  tho'hehai  Cro-Cac. 
only  an  Autbority,  and  no  Interejf.  3^*\  • 

But  certainly  (his  muft  be .  a  Miftalc*  5  for  by  Jon'>t!!S 
fuch  a  Devife  an  Intereft  paiTeth,  and  fo  arcl  tkb  Knight 

Cafes  follon^iflg*  Hardrei 

/  H  A  Devife  oihfhiito  be  fold  by  his  Execntori  j[*^-^._, 
for  Payment  of  Debts,  as  ift  the  Cafe  laft  rflentionM  -,  l,^, 
this  gives  them  atn  Inter^,  for  the  Payfuent  ofDebti  Cnrwift, 
is  a  good  Confideraf  ion -,  andwhdnfthe  Lands  are  iLev.21^; 
\  fold,  the  Money  in  their  Hands  is  Aflets  at  C(>m.  *^ij'^" 
non-Law,  to  charge  them  in  an  Adioii  oi  Debt  i  cumrw, 
ind  if  they  i?efule  tot  fell,  they  may  beeomp^lfd  Hardres 
by  a  Bill  of  Equity.  .    ^        4oy. 

Aod  where  thd  DcfVife  wis,  That  tbi  Lands  po§di  Girfole 
h  fild  by  bis  Executors,  and  t^  Mdney  to  hi  for  his  ^[^^^^ 
founger  Childrens  Ihrtions,  aiid  the  Executor  died  ,  chii*  p. 
be^re  the  Sale  ^  the  Heir  was  decreed  to  fell.        ^j. 
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524  Sah  of  Lands 

VTooUn-  '   /.U'-hcre  Lands  are  devifed  to  be  fold  for  Paj- 
^oney erfi^s  rntfit  of  Debts  and  Legacies^  it  was  the  conftant  Me, 
^'j^'  \   that  all  Debts  fhould  be  paid  in  Proportion,  ei- 
-  '  ^^'5^cept    fuch,  Debts  which    in  their  own  Nature 
charge  the  Land  5  and  if  that  was  not  fufficient 
to  pay  all,  then  both  Legatees  and  Debtees  inuft 
lofe  in  Proportion,  becaufe  the  Land  was  made 
liable  to  one  as  well  as  the  other  -,  and  therefore 
Debts  vpon  Simple  Contra3  (hall  ftand   in  Equality 
Bixonytt'  with  Debts  upon  Bonds  ^  for  Jure  naturally  they  are 
fttty^y-     both  Debts  alike.  And  where  Confcience  is  Judge» 
cMi  *     neither  of  them  Ihall  be  preferred,  and  Le^cm 
24k  ^^    ihall  ftand  in  equal  Degree  with  fuch  Debts,  be- 
caufe it  was  the  Will  of  the  Owner  to  fubjedl  his 
*rhitton     Lands  to  the  Payment  of  the  Legacies ;  But  finceit 
r^'fi"'       hath  been  adjudged,  That  Debts  Ihall  be  fullj  paid 
I  Ch  Rep  beiore  Legacies. 

-.77/    ^'      Ceftui  que  Ufe  devifed,  That  his  ^  Wife  j7;obM/^ 

♦  1  Roll.    })fs  Land,  and  made  her  Executrix  and  died,  the 

Co^uP'  ^^^^^  marry'd  again,    Ihe  may  fell  the  Land 

:ii2.         to  her  Hufband,  becaufe  fhe  hath  it  in  Right  of 

another  ^   therefore  fhe  may  execute  this  Auth 

rity  without  her  Hufband,  and  he  Ihall  be  in  by 

the  Will. 

Dike  yer-       Devife  to  his  Wife  for  Life,  and  if  it  fhould 


^  ^ca^/'  f^lly  appear  to  her,  that  his  iGoods  and  Chattels 
33T-  *''  ^^^^  "^^  fufficient  to  pay  his  Debts  5  that  then  (he 
w.  Jones  fiouldfell  all  bis  Lands^  or  fo  much  thereof,  whidi 


3^7»         together  with  his  Goods,  might  pay   his  Debts 

\h^66     ^^^  ^^  ^  precedent  Condition  for  the  Sale  of  the 

^  ^'    ^'  Land,  and  the  Performance  of  fuch  Conditions 

muft  be  averr'd,  otherwife  the  Devifee  hath  no 

Authority  to  fell  •,  therefore  Ihe  mufl  let  forth  the 

iD^bts,  and  the  Value  of  the  Goods,  that  the  Court 

may  judge  whether  the  Condition  is  perfonn'd, 
pthprwife  ftie  had  no  Power  to  fell  • 


by  Exetutors.  535 

Devlfe  to  his  Wife  for  Life,  and  if  fhe  die  with-* 
out  IfTue,  that  the  Land/;^//  be  fold  b^  bis  Executm-s,  "l^^^lf""' 
with  the  Allen t  of  R,  B.  and  he  made  his  Wife  x^^^r^^^^, 
and  anotherJoint-Executors,  anddy'd  J  then  R.  5;  2  Hrowai. 
dy'd.     AdjudgM,  That  the  Executors  could  not  ^^^ 
fell  for  want  of  fufficient  Aiithority.  "*      ^ 

Devife  of  his  Mannor  and  Land  to  his  Sifter  Dyer  371. 
in  Fee,  except  his  Mannor  of  H.  which  he  ap- 
pointed for  Payment  of  Debts,  and  made  two  Exe- 
cutors, and  dy'd  ^  one  of  the  Executors  dy'd,  and 
the  Survivor  fold  the  Mannor.  Adjudg'd,  The 
Sale  was  good  by  the  Intent  of  the  Teftator  ^  for 
he  did  not  intend  the  Reverfion  fliould  defcend  ta 
his  Heir,  but  that  his  Executors  Ihould  fell  it  for 
the  Payment  of  his  Debts 

It  appears  by  this  laft  Cafe,  that  the  furviving 
Executor  fold  the  Lands,  tho  he  was  not  appoin- 
ted by  the. Will  ^  and  the  Reafon  is,  becaule  the 
Lands  were  to  be  fold /or  Paymejtt  of  Debts:  For 
in  fuch  Cafe  where  no  Perfon  is  appointed  to  fell, 
the  Executor  muft  do  it,  and  fo  it  was  rul'd  many  iLev.304w 
Years  after. 

But  where  the  Money  arifing  by  the  Sale  is  to 
be  diftributed  among  his  Relations,  or  to  any  other 
Purpofe  than  the  Payment  of  his  Debts^  there  the 
Heir  muft  fell,  if  no  Body  elfe  is  appointed  :  As 
for  Inftance  ^ 

William  Shirley  devis'd  his  Lands  to  his  Wife  for  Vittyerfu^ 
Life-,  and  that  after  her  Deceafe  the, Reverfion  P^l^^m, 

fhould  be  fold,  and  the  Money  fliould  be  difposd  by  Jj*/^;""^^ 
her  to  feveral  of  her  Relations ;  and  made  her  Execu-  \  ch.Lu' 
trix,  and  dy'd.  She  prov'd  the  Will  of  her  Huft^and,  176. 
and  made  another  Will,  and  appointed  Executors, 
and  dy'd.     They  exhibited  a  Bill  againft  the  Co- 
heirs of  Shirley,  to  compel  them  to  fell.    It  was 
infifted,  that  tho'  here  was  no  Perfon  appointed 
to  fell,  yet  the  Wife  being  left  Executrix ^^  andap-v 

M  m   4  pointed 


ffz$  SaUdfLandf 

pointed  to  diftdbute  the  Money,  the  Law  ^ 
adjudge,  that  the  Land  muff  be  fold  hj  }m\  aaj 
Ihe  having  not  executed  that  Power,  her  Excai- 
tors  nftay  lawfully  fell.  But  adjudgM,  That  tW 
'tis  true,  where  Land  is  dews'd  to  be  fold  for  By- 
mevt  of  Debtiy  and  no  Perfbn  appointed  tofell,tpc 
Executor  fhall  do  it,  becaufe  'tis  the  Office  anS 
Duty  of  an  Executor  to  pay  the  Debts  of  hisTe- 
ilator :  And  fo  'tis  where  Lands  are  devis'd  to  be 
fold,  and  the  Money  appointed  for  any  cbaritili 
Ufi :  Tet  an  Executor  of  an  Executor  iball  not 
fell,  becaufe  'tis  only  a  bare  Authority  in  the  iA 
Executor,  which  cannot  be  transierrd  to  another; 
fp  the  Bill  was  difmifsU  But  that  DifmiiribD  was 
reversed  in  the  Houfe  of  Peiers  by  the  Advke  df 
the  Judges,  and  the  G)-heirs  were  decreed  to  fell', 
^  for  when  ino  Body  is  appointed  by  th6  Teibtor  to 
fell,  he  mttft  do  it  who  hatli  the  Eflate,  and  that 
is  the  Hm. 
a  Leon.  And  ivith  this  agrees  a  former  RefQlutkn) 
^^o-  many  Years  before,  Yi«V)  Devifeof  his  Laud*  to 
his  Wife  for  Life  ^  and  if  he  had  nb  IfFue  by  kr, 
iken  after  her  Death  itJhonU  Hfoli,  (bot  did  not 
fay  by  whom)  and  iht  M^efdijrib^eitathei^ 
&ii  Bleodj  and  haniade  his  l^ite  and  another  Joist- 
Executors,  and  dy'di  They  prov'd  the  Will,  and 
then  one  of  t  hem  dy U  Ad jddg-d,  That  the  Wife, 
who  was  the  furviving  Executor,  might  fell  tbe 
Lands  ^  for  it  was  the  plain  Ititefition  of  the  T^ 
Aator,  that  his  Executor  (hould  fell,  becaufe  he 
had  appointed  them  to  diftribute  the  Monty, 
(^inums      Sq  ^^^  g  Bill  in  Equity  the  Cafe  was,  the 

l^wlu  Teftator  devis'd  that  his  Lands  fhould  be  fold  fcy 
H^rdres'  W.  R.  and  r.  W.  fi>s  the  Payment  of  his  Debts  asi 
ao4-.  Legacies,  and  dy'd,  leaving  other  Executors:  Gb« 
«  ^  of  th.e  Truflees  for  the  Sale  tif  the  Lands  d^U 
It  was  decreed,^  that  the  Susvivoor  and  tl^  lie^^ 

i  V    -.t.     f.  .:  .  i  .■  v  »  -.  ■ .    *  ■:  '■    i  -  /v    J  *J » i  f  /  ;  c' '  •  ■;     *    '  J        ,  W" 

I  I       • 
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^ame  Lands ^  ^^  ^2f 

|Lf T|r  ihpnld  ftll^  becaol^  the  Jji^ml^  ^rnt  tf^^ 
with  t  Truft,  wh^h  will  ^^rviy^  in  Equk^^ 

It  hath  been  a  Queftion  in  the  C^eii  befcnre- 
xnention'd.  Whether  th^  Legatees  giny  fue  for 
their  Legacies  in  the SpiritualCouft,  or  not?  An4 
^s  to  that  Matter,  my  Lord  C^  hath  made  a  very  ^ambpf^^ 
nice  Diftindlion,  (vii^O  That  where  Lmis  are  ie^  yerfns 
vifed  to  b$  /«W  by  R.  B.  and  the  Money  tq  be  difiri-  s*niborn, 
huted  by  him  to  particular  Perfons  ^  this  is  not  with-  \^^ 
in  the  Jurifdiftion  of  the  Spiritual  Court,  becauie 
the  Money  is  ifluing  out  of  the  Lmi :  But  a  De^ 
yifethat^.  £.  ihall  fell  his  Lands,  and  that  the 
Money  (hall  remain  in  his  Hands  to  pa^  Legacies) 
this,  he  tells  us,  is  teftamentary,  and  triable  in  the 
Spiritual  Court. 

But  'tist  otherMriie  adjudged,  fvi%.)  That  where  Edwarft 
the  Devife  was,  that  R.  B.ficmldfell  bU  Lemis^  and^^*' 
fiiould  ii/riha^  the  Money  to  th^ee  Peribns  equal-  HolT^fir 
ly  -,  the  Land  was  fold,  and  one  of  the  Legatees      *  *  '  • 
libeird  in  the  Spiritual  Court  for  his  Sham    It 
was  held^that  this  was  not  teftamentaiy,  or  a  Le^ 
jncy,  it  being  a  Sumafijiwg  tat  9/  Lmii^  ai)d  theie* 
lore  not  determinable  in  that  0>urt,  but  in  a  Court 
of  Equity  -,  for  'tis  a  Truft  in  the  Devifee  for  the 
Benefit  of  the  Legatees. 

Samf  Lands  tmee  devijfd  in  one 

wm. 

TT  ipmetimes  happens  that  the  fame  Lands  are 
JL  twice  devised  m  oiie  Will  ^  and  therefore  it 
may  be  nedeilary  to  know  what  the  Law  is  in 
to  Cafe. 

jf!  A  De^riiie  of  L<nti  to  one,  and  of  a  B^Ht  oat 
of  iriie  fafl[ie  Land  to  another  by  the  (ante  Will  ^ 
|otn  ^lefe  9ie  geod^       ;    ,      ,  ^ 

So 


^    \ 


J  28'  Sealing,   Signing. 

So  a  Devife  to  one  in  Fee^  and  in  the  fame  Will 
the  fame  Lands  are  devis'd  to  another  for  Life  or 
Years,  both  may  ftand. 
^Leon.iz.      But  if  the  Devife  is  of  the  fame  Lands  to  ano 
:i  Cra  49.  ther  in  Fee,  this  makes  them  Jointenants. 
Godolp.         -^"^  ^h^*  agrees  with  the  Civil  Law  ^  for  if  the 
44^.         Teftator^ives  his  Houfe  to  one^  and  in  the  fame 
Will  giveis  the  fame  Hdufc  to  another ^  they  are 
Jotnt'Legatees  5    but  if  afterwards  he    give  the 
Houfe  to  another  by  Deed,  'tis  a  Revocation  of 
the  Will,  as  to  the  Houfe.     So  likewife  if  the 
Houfe  is  pulled  down,  and  a  new  one  built,  the 
Devife  is  void. 
Co.  Litt.       If  ther«  are  feveral  Devifes  of  the  fame  Thing 
112.         in  one  Will,  the  lafl'muft  take  Place. 
Wallop  -^  Devife  of  all  his  Land  to  jfobn  in  Tail^   and  in 

-p^fus  the  fame  Will  Fart  of  his  Land  is  given  to  K  & 
D»rby,  this  is  an  Explanation  of  his  Intent,  (vrx.)  that 
yd.  209.  j^ofof  (hall  have  aU^  except  what  he  gave  to  /?.  J. 
jwvlis  ^^^  tvkts  by  Way  of  Remainder  after  the  Death 
a  Cro.290  of  John^  without  IfTue :  But  'tis  otherwife  if  the 
Devife  to  John  had  been  in  Fee^  becaufe  a  Fee- 
Simple  cannot  be  limited  upon  a  Fee. 

SeaU 

March.     QSiKff^  is  liot  effential  to  a  Will  5  for  all  the 
aotf.   '      C^  Statutes  which  relate   to  making  Wills  do 

not  mention   it,   but  only  that  it  muft  be  in 

Writing. 

'  Signing. 

* 

Signing  is  an  effential  Circumftance  to compleat 
a  Will ;  *Tis  required  by  the  Statute  2  9  Car.  2. 
cap.  3 .  {viz)  That  all  Beqveftx  of  Lands  Jhall  b^  tn 
Writings  and  figned  by  the  Farty-  devijing^  or  by  fom 
other  Perfon  in  his  Prefence,  and  by  his  DireSion-    And 

the 


Signing.  529: 

the  Claufe  concerning  Revocations  is,  That  a  Will  ^ 

in  Writing  jl)all  not  be  revolt  d^  but  byfome  other  Will 
or  Codicil  in  Writing  declaring  th^fame-^  but  pall 
remain  in  Force  Yill  alter  d  by  fome  other  Will  or 
Codicil  in  Writings  or  other  Writing  of  the  Devifor^ 
fgned  in  the  Prefence  of  three  Witnejfes  declaring  the 
fame. 

Since  the  Statute  this  Cafe  happened,  viz.  the  Lemayn 
Teftator  writ  his  Will  with  his  own  Hand,  begin-  "^'^fi** 
ning  as  ufual.  In  the  Name  of  God,  I  John  Stan-  ^lcv^J. 
ley,  do  make  this  my  laft  Will^  &c.  which  was  duly 
executed  in  all  other  Circumftances  ^  but  he  did 
not  fubffribe  his  Name  to  it.     This  was  adjudg'd 
a  good  Will  i  for    the'  Statute  doth  not  dired 
where  he  Ihall  fign  it,  neither  doth  it  fay,  he 
fhM  fybfcribe^  hut  Jign-^   therefore  (ince  his  Name 
was  in  the  Will,  and  written  by  himfelf,  that 
was  adjudg*d    a    fufficient    Signiitg   within  the 
Statute. 

And  here  it  may  not  be  improper  to  fhew  how 
the  Law  was  taken,  as  to  this  Matter  before  the 
Statute  5  of  which  I  Ihall  only  give  an  Inflance 
or  two,  fince  'tis  now  alter'd. 

Jf.  A  Will  was  written  by  a  Lawyer,  and  pub-  Stephens 
lifh'd  hy  the  Teftator,  but  mtjgnd  by  him,  be-  q^^^^^ 
ang  all  in  loofe  Sheets  5  and  this  was  adjudg'd  to  isid.  3Vy. 
be  a  good  Will.  » 

Another  Will  was  written  by  a  Dcftor  of  Phy-  Dinue 
fick,  in  thefe  Words,  the  Teftator  being  ill,  (viz,)  ^'j^^^ 
The  7Qtb  Day  of  June,  1663.  Memorandum,  That  jgld.  362. 
Samuel  Bates  did  declare  and  exprefs,  that  his  Brother 
John  Bates  and  his  Heirs]  JImild  he  Heirs  to  his  Land. 
This  was  feal'd,  but  not  Jignd  by  the  Teftator,  and 
adjudg'd  a  gooi  \^  ill, 

Suf^» 


$19 


Sv^flitious  Ufe, 


W 


Here  Lands  or  Goods  are^evis^l  for  ever, 
to  find  or  maifitain  an 


1.  Anmverfary, 

2.  CbapUntL 
3*  Lamp  in  4  digpel 
^  Obit. 

$.  hiejl  to  pray  for  the  Sod  of  the  Dead. 
6.  Siipen£arj^Scc^ 

The fr,  ^nd  fuch  like^  %re  Devi(es  to  fopdli' 

y  tioiis  Ufea^  intended  by  the  Statute  iEl6.cf 

14.  and  forfeited  to  the  King^  all  which  ma^K 

ften  in  %ht  fourth  Report^  where  many  Cafes  aie 

^nbert,  cited,  apd  ieveral  Refol9tion$4i8  fallow ; 
4Re^ii4»  jjr  Devife  to  his  Kindred  to  pay  certain  6wb 
to  tbofi  Ufe$^  the  King  {hall  have  all  the  Lands; 
hat  if  'lislimited,  that  his  Kindred  (t^ll  havetbi 
Refidoe  ot  the  Profits  ^boye  the  fuperftitious  U^ 
Usotherwile. 

As  for  Inftance  :  If  he  gives  20 1  per  Ann.  to 
Imd  a  Prie/^  and  appoints,  that  the  Prieft  Mi 
have  odfjr  lot  of  it^  the  whole  goes  to  the  Kin& 
becaufe  Jt  (hall  be  intended,  that  the  reftihallk 
to  find  Ntce(]&ries  for  that  Parpofe :  Sqt  tf  the 
Refidue  had  been  given  to  his  Kindred^  ix  toif 
Bwr,  there  the  King  (hall  have  but  the  lol  Bflt 
where  ^is  not  ezpreis'd  how  much  the  Priori  M 
have,  the  King  fhall  have  the  whole. 

Therefive  if  Lands  are  given  generally  to  m 
a  Priefi,  the  King  (hall  have  all  j  bnt  if  the  Prieft 
is  only  to  have  a  particular  Stipend  out  of  it,  tk 
King  (hall  have  that,  and  no  more. 


J 


Superflititius  Vfe. '  5^1; 

mhaz  a  Sum  certain  is  given  to  dieftribeCt,  and 
^tlMT  <Sixids  are  given  which  depend  on  theiupei:* 
ftkioasUle^  all  is  given  to  the  iGi^. 

The  Teftator  devisd  Houfes  in  VW^Sbetf  in  ssdumm 
IjamJLsn^  upon  Condition,  that  out  of  the  Pfo£ts  Onafmyi 
the  Devife  find  as  Ohit,  and  allow devenMadks  ^<^*^ 
^terly  to  a  ChmtryFmjty  to  maintain  poor  de- 
<ay'd  Men  to  pray  for  the  Sools  of  H  6«  and  his 
Heirs,  and  for  the  Souls  cf  the  Teftator,  and  liis 
Heirs  and  Anceftors,  and  with  the  reft  of  the  ? 

Viofits  to  rej^k  the  Houfe.  Some  would  have  the 
King  entitled  ^  the  Whole;  by  Virtue  of  the 
StatuAe,  becaule  all  the  U£es  weie  fiaperftitious.  b  s 

was  deal!  for  the  Obit  and  Quintry^Riffl^  and  thea 
for  the  Maintenance  c^  the  poor  dacayU  MeQ» 
it  wa$  for  a  fiipecftitiousParpofe,  C^k )  to  pay 
for  the  Soulsof  the  Dead  ^  ai^  if  the  Maintenanoe 
is  (iiperftitious,  then  to  repair  the  Ifouies  vinxk 
lure  inhabited  hj  fuch  Pezlbns  to  do  fiiyerftitious 
A&s,  muft  be  fo  likewife.  But  it  waa  ad^udgM, 
XhattherKing^ihallhave  nomorethao  thePrafits 
wUch  were  to  be  applyM  to  fuperftitious  Ules^  / 

sindthat  waafbt  theO&ztand  die  Bitf^^foirthe  ^ -^ 

liAainfeenance.  of  the  Poos  isxa  charitable  A&,  and 
tjiegr  being  order M  to  pcay  {uth^SemlsofdmDeai^ 
WM,  in  thofib  Days,  efteein'dlikewiCe  diaritable ) 
mvl.  there  is  a  DiiBference  where  certain  Profits  ^■^^ftp- 
cut  of  Lands^  are  given  to  fiipeifiidou&Uiiea^  and  V^ 
^heie  the  I^mdlkfeif  it  given,  declaring,  that  the 
Pro6t$;  (without  faying  now  much)  Ihall  beiiiv> 
flpj^Uto  tho£b:  XJQbsi  ;  fos,  in  the  firft  Caie,^  thn 
King  IbaU'  have  only  (b  much  of  the  yea^rly  Rent 
which  ia  iappl^^d  to  the  fifperftitious  tlfe,  tmt  in 
tbebtJier  C^te  he  (hall  have  the  Land.itfelf. 

Sj  where  that  Teftator  deviad  two  Haufiaur^ 
WSffHok,  tumim,  to^he  Chmch-Wardena^  of  St  _^^ 
&€ffeii s Chuich  these,  tafindan  O&ir  cf  ^«.  a^ooT 
yearly  ia.tbat€3uKdi,,  and  to  repaiss  the.  Boia!Esai4^ 

and 


*  *  • 

'^^i£  Tail  by  Devtje. 

and  to  beftow  the  Refidue  in  repairing  theChiclij 
and  to  provide  Ornaments  thereof  5  and  if  tkf 
faird,  then  he  devifed  the  Houfes  to  theLorl 
Mayor.  It  was  adjudg'd,  that  the  King  fhoull 
not  have  the  whole,  but  that  which  was  afpoint- 
ed  for  the  Maintenance  of  the  Obit. 

Summom  and  Severance^    See  ante  166. 

Tail  by  Devife. 

Weftm.  1.  "OEfore  the  Statute  De  donh  coniitionaWm  all 
cap.  I.  Jj  Eftates  of  Inheritance  w;ere  Fee  Simple  at 
13  Ed.  I.  c^jjnnjon  La^.  jjut  by  (}^5j|.  istatute  the  Inheri- 
tance was  divided,  and  a  particular  Eftate  was 
created  in  the  Donee,  which  is  caird  an  Eftate 
Tremh  Tail^  becaufe  it  was  divided  froni  the  Fee,  the  Re- 
Taiiie :  yerfion  whercof  was  to  return  to  the  Donor  after 
Scdlura.     ^^^  Eftate  Tail  was  determined. 

There  are  tipo  Sorts  of  Eftate  Tazl^  vi%.i  General 
<rwi  Special. 

An  Eftate  Tail  general  is  where  Lands  are  given 
to  a  Man,  and  to  the  Heirs  of  his  Body  begotten! 
And  becaufe  'tis  limited  to  the  Heirs  of  bis  M» 
without  mentioning  Mifc,  or  on  what  Jf^omn  u 
he  begotten^  therefore  if  he  hath  feveral  Wives, 
and  hath  IfTue  by  all,  'tis  poffible  that  all  of  thetri 
may  fucceflively  inherit^  for  which  Reafon*tis 
caird  an  Eftate  Tail  general. 

An  Eftate  in  fpecial  Tail  is  where  Lands  arc 
given  to  a  Man  and  his' Wife,  and  to  the  Heirs  of 
their  tmo  Bodies  to  be  begotten  5  and  here  n(«i« 
can  inherit  but  the  Iflue  between  them,  ani 
therefore 'tis  call'd  an  Eftate  in  Tail  fpecial. 

1  ftiall  not  mention  any  Eftates  Tail  whid 
have  been  created  -  by  -Deeds,':  but  only  fuch  as 
have  been  .made  by  Jf^ills,  which  are  always  more 
i7^*B«2.7'  favoured  in  Law  than  D^eds,  and  therefore  if  > 
Man  devife  Lands  to  another  and  to  bis  Hein^  tte 
■     •      .  hatb 


Tail  by  Devi[e.  ^H 

hath  been  adjudged  to  be  aA  Eftate  Tail  in  a 
Will  ^  but  'tis  otherwif&in  a  Deed,  for  there  muft 
be  the  Word  Body  to  make  fuch  an  fiftate. 

So  a  Devife  to  a  Mail,  and  to  the  Heirs  Males  Fit2.De- 
of  his  Body,   who  hath  Ifliie  a  Daughter^    who  ^^^*  ^^• 
hath  Iffiie  a  Son,  he  ihall  inherit  j  but  'tis  other-  ^^'clT 
wife  by  a  Deed.  \  Lit.  25',  4. 

And  to  fhew  that  the  Word  Heirs^  without  the 
Word  Body^  will  make  an  Eftate  Tail  in  a  Will, 
I  find  thefe  Cafes :  . 

Devife  to  an  Infant  in  Vevtre  fa  mere  &'  bAredi-  church 
bus  fuis  lawfully  to  be  begotten ,  and  the  Teftator  '»'^nr«« 
devis'd  feme  other  Part  of  his  Lands  to  his  Daugh-  ^^\^ 
ter^  and  to  the  Fruit  of  her  Body,  and  if  flie  dy'd     ^'  57- 
without  Fruit  of  her  Body,  Remain^der  to  the  Uid 
Infant,  and  that  one  Jlwuldbe  Heir  to  the  other.  Ad* 
judg'd,  this  was  an  Eftate  Tail  in  the  after-born 
Child  5  for  the  Words  hAredibus  fuisl^v^follyhc^ 
gotten,   and   that   one  Jhall  be  Heir  to   the  otber^ 
make  an  Eftate  Tailin  a  Will  without  the  Word 
Body. 

Agreeable  with  this  Cafe  there  was  a  late  Triiiy 
Judgment  of  the  like  Nature,  viz.  the  Teftator  '^^^f/^ 
had  three  Daughters,  Svfan^  Anne,  and  Elixabethy  ^U^'lsi^ 
and  devis'd  his.  Lands  to  his  Wife  till  his  ^e^t 
came  of  Age,  paying  to  his  Heir  10 1  per  Annum^ 
and  he  devisM  to  Anne  and  Elizabeth  140  /.  Apiece, 
and  if  Sufan  his  Heir  die  without  Heirs  before  2  rj 
fo  that  the  Lands  fliould  come  to  Anne,  then  ftie 
to  pay  the  Portion  to  Elixabeth.    Adjudg'd,  that 
Sufan  ftiould  have  all  the  Lands  exclufive  to  her 
Sifters  by  the  Word  Heir,   fo  often  mentioned  in 
the  Will  ^  but  by  the  laft  Claufe  flie  had  only  an 
EpteTail. 

And  the  Reafon  is,  becanfe  in  this  and  fuch 
like  Cafes  the  Word  Heirs  ftiall  be  intended  Heir^ 
ef  the  Body  of  the  Devifee,  for  Sufari  could  not 
die  without  Heirs  fb  long  as  her  Sifters  were  liv- 


'Jj^  fdilhbevili. 

in|L    And  of  this  we  have  oiany  liiftanoes,  Wliicli 
/  I  ihall  inendoh  in  Order  of  Time  As  they  we 

adjud^d. 
Webb  IJlsvife  of  aft  Hoafe  to  Francu  his  Soil  after  tb 

2^  Death  of  the  Wife,  and  if  his  Daughter  (mil 
M^  S^V.  ^^^  Mother,  and  Brother  Francii  and  Ks  BH, 
Bridging  then  (he  to  enjoy  the  HoiJfe  for'  Life,  Remaiald 
aCro.415.  otrer*    The  Sop  ij'i  witbtM  tffue^  then  the  Ifo 

f  tou''"  •^^  ^y'^-  -^^J^'^^  ^^a^  ^^^^^^  M  an  Ite 
Rep.  289.  Tail  \  for  the  Word  Heirt  here  muff  be  fate»U 
Cra  Cur'  fii^i  bfbi$  Bodff  becauie  the  nett  liinitation  rt 
51-  s,  P.  10  hk  Sifter,  who  was  his  cdllaterftl  Heir,  d 
r^^l  *ti»plain  hecoald  not  die  without  Heirtaifaf 
•^     •^'aa  his  Sifter  livU. 

1  ML  The  Teftator  had  tu^  Sonly  and  hk  ^Wi^ 
AI11W83&  Lands  to  his  youngeft  Son,  and  if  he  MedwHld 
Ikkh  ^}^A  to  hb  ddeft  Sob  in-  Fee}  adjudgi 
chat  the  yonng^ft  bad  an  EfiaU  Tail  •,  for  'tii  as  2 
]^  had  devis'd  it  to  the  youngeft,  and  to  the  Heal 
of  his  Bodv  y  for  otheywife  the  Remainder  to  tk 
eldeft  would  have  been  void,  becaiife  thejotisgi 
eafft  die  without  i!fefnt  (b  long,  as  the  eldeii  ii 

Doetoii  Dmfe  to  John  his  eUeft  Sofi^  atid  Us  £0^ 

^A»       Mm  Condiiiitti  that  he  (hould  Mnt  toA^ 

^"^^^  iMlifiairi^  an  JLoauky  of  4^.  aad  if  fhii 

'*  a^bme  jF£rtrf  ofhipBedjfy  Remainder  6Wtti^^ 

pben.    This>is  an  EftbteTail  to  jFofov  '<»'  1^  ^!^ 

fiibfeipient  Glaufe  h  appeato  wluit  tirin  wete J^ 

SsodedbyfheTeftaCdi^    'Tia  true,  the  Word  M 

explains  his  A^nin^  bttt  iv  had  beefi  tbeiit^ 

ii^  that  Word  had  been  le^  otlt>.  for  the  Vos 

Hdrs  in  the  firft'  Pat  t  of  the  Will  ihall  be  taWitt 

be  ffeirs  of  bis  Body,  becaufe  the  LaW  twlMjJ 

fhrefumethaff  htf  majrdid  without Ifibet^aS# 


i 
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Tail  h  Devife.  555 

Tis  true,  in  the  Oife  of  Keen  verfus  AUen  three  Ketnyerfm 


Judges  were  pf  Opinion,  that  where  the  Devife  ^"^^"> 
was  to  the  Wife  for  Life,  and  afterwards  to  his  y^^^ 
Son  Thomas  and  bis  Heirs  ^  and  for  Default  of  Heirs  Allen, 
bf  Thomas^  Remainder  to  his  Daughter  and  her  Lit.Kep.4« 
Heirs,  that  Thomas  had  not  an  Eftate  Tail :  And  ^^^  ^*'- 
yet  they  held  that  the  Word  Heirs  in  the  latter  ^^' 
Claufe  of  the  Will  did  (hew  he  meant  Heirs  of  his 
Boiy^  and  that  he  could  not  die  without  Heirs  fo 
long  as  his  Sifter  was  living  ^  but  they  held  like- 
wife,  that  where  an  Eftate  Tail  is  created,  it 
muft  be  either  by  exprefs  Words,  wz.  Heirs  of  the 
Bodjy  or  by  Words  which  amount  to  it ;  and 
therefore  a  Devife  to  R.  B.  and  his  Heirs  ijfuitig^  is 
aa  Eftate  Tail,^  becaufe  the  Word  IJfuivg  explains 
what  Heirs  were  intended. 
.  But  this  Opinion  of  thofe  three  Judges  is 
contrary  to  many  folemn  Judgments  before-men- 
tion'd :  And  in  that  very  Cafe  Croke  and  Telverton 
held  tfaajt  it  was  an  Eftate  Tail  in  Thomas  ^  but  if 
the  Rmcnnier  had  been  limited  to  a  Stranger^   and 
not  to  the  next  Heir,  it  had  been  a  FeeHmple  in 
Thomas  \  and  in  fuch  Cafe  the  Remainder  had 
been  void,  .becaufe  it  had  been  a  Limitation  of 
one  Fee  upon  another. 

.  And  fo  it  hath  been  adjudged  fince  that  Time,  Par tet 
n%.  A  Devife  to  William  Turner  for  Life,  and  to  ^^fi^ 
His  Heirs^  and  for  want  of  Heirs  of  him  to  George ^^^^^^^ 
Turner  in  like  Manner,  and  for  w^nt  of  Heirs  of^    ,  * 
}}m  to  William  Flint  and  his  Heirs  for  ever.  William 
mk  George  J^mer  dy'd  without  Iflue.    Adjudg'd, 
his   was  an  Eftate  Jail   in  them.  Remainder 
h  Fee  to  William  Plittt,  tecaufe  ^he  Words /or, 
pMntof  Heir^  mnfihe  intended  I^irs  of  his  Body^ 
rfpecially  becaufe  S^i/iia»i  PBnt  \yrzs  their  nepct^ 
rleir,  lb  they  copld  not  die  without  Heirs  a^  long       r 
19  he  or  any  of  K^is  Heirs  wereliving^  tJ^F^rer 
t  muft  b^  inten^49^^^  of  his^Bqdy,  -     /  :   /. .  ^ 
"^    /      -    ^    -     '   Nn    '    '  '         '  So'  ^ 


1. 


5^6  Tad  b^  Detife, 

.Biixton        So  wfiere  the  Devife  was  to  hi^  ddeft  Son,  srpi 

'^fi'^       if  he  Afd  without  Heirs  Mahs^  then  to  his  ncA 

!mS  »,,  Son  in  like  Manner.    This  was  held  an  Eftate 

'      •    ^  Tail  in  the  eldeft  Son  -,  for  the  Teftator  muftifr 

tend  Htirs  Males  oj  Ins  Body^  because  of  the  Dt* 

vife  over  to  his  fecond  Son  ^  for  k  wonld  hatt 

gone  to  him  of  Courfe  withont  fuch  Devife,  if  the 

eWeft  had  dy'd  without  Ifliie. 

Hotting.      '  In  Kjedment  the  Cafe  was,  the  Father  havinj 

h^mytrfui  three  Sons,   devis'd  his  Lands  to  his  fecond  Son 

•*33  jj^gjj  ^^  ^]jg  jjgi^j  Heirs  of  the  Father,  whod/j, 
and  his  fecond  Son  entered,  and  dy'd  without  Ifliic, 
living  the  eldeft  Son  j  *  adjndg'd,  that  the  feconil 
Sen  1^  bat  an  Eftate  Tail,  and  that  the  Devife 
oyer  by  thofe  Words,  vi%.  Afii  for  wcmt  offti 
Heirs,  is  void  in  Point  of  Limitation  •,  for  the  Ifr 
tent  of  the  Teftator  was,  that  the  Lands  fhouH 
defeend  from  him,  and  not  from  his  fecond  Sod, 
becaufe  the  W  ords  for  want  of  fucb  Hehrs  can  irfr 
port  no  more  than  want  of  fuch  IJfve  5  for  the  fe 
cond  Son  can  never  die  without  Heirs,  fo  long* 
his  Brothers  or  any  Heirs  of  the  Father  arc  Hf 
ing,  fq  that  the  eldeft  Son  in  this  Cafe  ttlces  1^ 
Defcent,  and  not  by  the  Wijil. 
Goldtfij^  The  Words  Heirs,  IJfve,  and  B63y,  make  W 
Eftate  Tail  in  Will§  V  as  where  the  tef&tor  fc- 
visM  his  Lands  to  his  Wife  for  Life,  Remainitf 
in  Tail  to  his  Son  ^  and  if  he  dyM  without  ife 
Remainder  to  V.R.  and  his  Wtfe  and  tbeir  Hm 
Tis  true,  ip  this  Cafe  the  Court  was  divided,  wbe* 
iher  the  Heirs  of  W.  R.  had  an  Eftate  Tail,  or 
only  for  Life, 
iCticini  But  where  the  Teftator  devised  Lands  to  f- ' 

-Piffm  and  fbd  Heirs  of  bis  Body,  and  after  his  Peceafe  to 
^ti"ni,  g^  If;  the  eldefl:.  Son  of  the  faid  JT  R.  and  tbe 
cro.  EI12.  jj^jj^^  ^  jj^  g^jy^  Remainder  over.    It  was  o^ 

Moor  593.  jefted,  that  «K.  R.  had  only  m  Eftate  for  L*5 
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biit  adjudg'd^  he  had  an  Eftate  Tail,  bfecailfe  liy 
the  firft  Claufe  of  the  Will,  an  exprefs  Eftate 
Tail  was-,  devisM  to  him,  and  there  are  no  fpecial 
Words  following  to  alter  that  Eftate. 

In  a  fpecial  Verdift  in  Ejeftment  the  Cafe  was,-  Luxferf 
the  Father  being  feis'd  in  Fee  and  having  a  Wife  ^'""fi** 
and  twbSbns,  devis'd  his  Lands  to  his  Wife  for'aK'xaji 
Life,  if  fie  do  vot  marry  ^^  but  if  fie  do  marry ^  then 
H.  (who  was  his  eldett  Son)  Ihall  enter  presently 
after  her  Deceafe,  and  hold  the  Lands  to  hiin  and 
the  Heirs  Males  of  his  Body,  Remainder  to  R  hid 
other  Sort,  and  the  Heirs  Males  of  hisBodyy  Re- 
mainder over,  and  d/d.  The  Widow  did  not 
marry-  The  Plaintiff  derived  a  Title  under  a 
Grandaughter,  who  was  theyHeir  general  of  H. 
the  ^,eldeft  Son  of  the  T^fWtor  -,  the  Defendant 
claimed  a  Title  as  Heir  Male  of  R.  the  ferond 
Son,  fo  that  the  Queflion  was.  Whether  an  Eftate 
Tail  was  created  by  this  Will  ?  For  if  it  was,  theni 
the  Defendant,  who  was  Heir  Male  of  R.  hact 
the  better  Title  ^  adjudg  d^  this  was  an  Folate 
TaiU  it  appfears,that  the  Teflator  intended  it  fbj 
by  limiting  (everal  Remainders  over,  and  rather 
tnan  his  Intention  Ihall  be  defeated,  the  Words 
fliall  be  thus  tramps  d^  If  my  Wife  marry ^  then  H. 
Jhall  enter  prefently,  if  fie  doth  vot  marrjy  then  he 
fiatt  have  tie  Stands  to  him  and  the  Heirs  Males  ef  hit 
JSoijf,  Remainder  over.      ' 

'Tis  gert?rally  held,   that  the  Word  II[Me  ma*- 
cth  ah' Eftate  Tail,  and  that  it  amounts  to  the 
f^me  Th\tig  as  the  Words  Heir^  of  the  Body  •,  as;  a?  Saul^^r/W 
peviffe  U  his  Son  and  his  Heirs,  and  if  he  die  with^  ^I'J""^^^^ 
in  Age^  or  withoxtt  Ifue,  Remainder  over.    H^  dy'd  ^^^'^  ^^^ 
Witmti  Age^  but  left  IfTue.    It  was  adjudged,-  that  Moor  422. 
h^  had  an  Eftate  Tall  ^  for  that  V^'ord  Ihcws  whaS 
H?M  was  to  have  it.  .^    ' 
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KDbinfon  ,  So  a  Dtvifc  to  his  Wife  for  Life,  and  afitf- 
Miikr  ^^i^^s  ^0  ^^^  ^^r  ^"^  ^^  ^^  '^^  mtbtmt  Jffue,  haoin 
I  RoiL  ^^  ^^^9  Remainder  over.  Adjudg'd,  That  tl» 
Abr.  837.  Son  had  an  Eftate  Tail  to  the  Heirs  AMei  of  hil 
^^*^      Body. 

yafm  ^°  der  to  tlieir  two  Sons  equally  to  be  divifled,  and 
iTiharr,      to  their  Heirs^  and  each  to  be  Heir  to  the  other, 
I  Roll,      gpj  if  jjqi  jor6  (naming  them)  Jfr  vrtiont  Ifo^ 
Abr.  855.   Remainder  over.    This  is  an  Eftate  Tail  by  the 
Limitation  of  the  Remaindjer  over  upon  tbdi 
T.  Jones     dying  mtbout  IJfue-.    But  Anno  5  3  Car.  2.  this  Cafe 
'^'^         was  deny'd  to  be  Law  ^  for  though  my  Lord  M 
mentions  it  in  his  Abridgment,  'tis  not  in  his  Re* 
ports  either  in  that  Year  or  Time ;  therefore  'tis 
probable  it  mieht  be  inferted  in  his  AbridgmeDt 
not  by  himfelf  but  by  fome  other  Reporter. 
^^"8  A  Devife  to  his  three  Daughters,  equally  tote 

Rumboll    ^fvided  •,  and  if  any  of  them  die  before  theotBer, 
aCh).  448.  then  the  other  to  be  her  Heirs^  equally  to  be  di- 
I  Roll,      vided ;  if  they  all  di^  without  ijfue.  Remainder 
Abr.  833.  over.    This  was  adjudged  an  Eftate  Tail  \  for  by 
^^^-         the  latter  Claufe  of  the  Will,  if  they  all  &  viA- 
^t  IJfne^  it  appears  that  the  Teftator  intended  hj 
the  Word  Heirs,  vi%.  it  muft  be  Heirs  of  their 
Bodies-,   for  they  could  riot  die  without  other 
tleixs,  fo  long  as  any  of  them  were  living. 
^**  So  where  the  Teftator  was  feis'd  of  Gfcavelkind 

Pumeii  Lands,  and.  having  three  Sons,  devis'd  Part  to 
Moor  864.  one,  Part  to  another,  and  the  other  Part  to  the 
Hob.  75.  third  Son,  and  if  any  of  them  ftiould  die  vith^ 
Iffue,  the  other  (hould  be  his  Heir.  This  was 
held  to  be  an  Eftate  Tail. 
Wiifoit  So  a  Devife  of  his  Lands  to  his  third  Son  Gflw 

r^fon  ^^  ^"  Heirs,  provided  he  pay  unto  EkakA 
niy roond  '^^'-  "writhin  fix  Months  after  the  Death  of  tiie 
42J,         Teftator,  and  his  Age  of  Twenty  one  Tears  •,«» 

for  Default  thereot  to  Elizabeth  and  her  Hm 
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4ind  i£  Qerari  iifi  pitbout  Iffue^  the  100  2.  being 
imid,  then  the  Renif  inder  ot  his  Eftate  to  be  di- 
vided amongft  hi^  Sqm  and  Daughters  Gerard 
dy'd  before  Twenty  one,   leaving  Iflue  Francis^ 


not  in  Fee-,  and  he  dying  without  Iflue,  the  R^ 

Eaifider  is  yelled  ^n  the  reft  of  the  Sons  and  j 

aughters  of  the  Teftatof ,  jand  not  in  the  Heir  at  ' 

hiiw  of  Gerard. 

The  Teftator  had  t^ro  Sons  and  a  Daughter*,  Rickman 
and  he  devis'd  his  Lands  to  his  Wifp  for  ten  q^;^!^^ 
Years,  Remainder  to  his  youngeft  ^on  and  bis  pyej  "l^ 
Heirs^  and  if  either  of  hljs  Sons  dy'd  without  IJ^e 
of  bis  Bodj,  then  to  his  Daughter  and  her  Heirs. 
The  youngeft  Son  dy'd  without  Iflue  in  the  Life- 
time of  hjis  Father:   The  eldeft  had  an  Fftatp 
tail 

So  wherp  the  Devife  was  in  the  Words,  w^'  If  CofenV 
it  pleafe  God  to  take  my  Son  Richard  before  he  ^^^^ 
ihall  have  IJfue  of  his  Body,  fo  that  the  Lands  de-  ^Tnig^^ 
prend  to  his  Brother,  &c.    This  is  an  Eftate  Tail  gim  yerfus 
in  Richard  by  Implication.  Mills /^9/?. 

So  where  the  Devife  was  to  his  Son  Thomas  and  ^  ^^^^ 
the  Heirs  Males  of  his  Body  for  the  Term  of  Soddlrd 
500  Years,  provided  ifiie  or  avy  of  his  IJfues  Male3  Moor  77  a. 
?lien  the  Premifes,   thpn  he  devis'd  them  over.  ^  Cro.  61. 
Adjudged,  this  was  an  Eftate  Tail,  and  the  Limi-  ^o^^P-?*. 
tation  for  500  Years  void^  for  though  generally 
a  Devife  to  a  Man,  and  to  the  Heirs  of  j^is  Body 
for  icoo  Yenrs  is  a  Term,  and  not  an  Inherir  ^?«P?«7f? 
tance,  yet  here  the  Teftator  s  Intention  was,  that 
it  Ihould  be  ari  inheritance,  becaufe  by  the  Pror 
yifo  he  took  Oire  to  advance  the  IJfue  of  Thomas  ^ 
but  if  it  Ihould  be  a  Term,  then  by  the  Defcen|: 
of  the  Inheritance  on  Thomas  that  Term  would  be 
merged,  and  by  Confequence  the  Iffm  would  be 
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unprovided,  for  Thomas  might  alien  the  Efiite 
from  them. 

In  piany  of  the  Cafes  before-mentionM  it  ap- 
pears that  the  Words  dying  without  Ijfue^  or  iyr^ 
without  Ifue  of  Ins  Body^  make  an  EftateTail^  bat 
there  is  a  great  Ditference  where  the  LimitatioD 
is  upon  a  dyivg  without  Ifue  generally^  aiid  a  dying 
without  Iflue  in  the  Lijetime of  another^  ot before 
fuchanAge.  As  for  Inftance  ^ 

Devii^  to  his  Son  and  bis  Heirs^  provifo  iibc& 
without  IJfue^  livitif  his  Executors^  that  jhen  tte 
Land  Ihould  be  iold  hy  them-  The  Executors 
dyM  firfl.    This  was  adjudg  d  no  Eftate  Tail. 

So  a  Devife  to  one  and  his  Heirs,  and  if  k& 
without  IJfue^  Uvittg  B.  or  if  he  die  before  Twenty 
one,  that  then  it  ihall  remain  to  aijother;  This 
makes  a  Fee-Simple  conditional  immediately, 
and  the  Words  if  he  dyd  without  Iffue  make  an 
Eftate  Tail  ^  but  'tis  not  to  arife  but  upon  afutuic 
Contingency  when  it  fhall  happen. 

And  there  is  a  Cafe  where  the  Words  ipl 
without  IJfue  doth  not  make  an  Eftate  Tail  by  to 
**Jf|^*"»  plication  ^  as  where  the  Devife  was  to  his  tOB, 
*  **®^  (having  two  Sons)  not  faying  how  long,  andjt 
he  die^  then  the  Teftator  gave  his  Eftate  to  fe 
Daughters,  Share  and  Share  alike  ^  «nd  if  allte 
?ons  and  Daughters  die  without  l£ue^  then  to^ 
Warren  and  her  Heirs.  ^The  Sons  dy'd  witho'i^ 
liTue.  Adjudged,  this  was  no  Eftate  Tail  in  tte 
Daughters  by  Implication,  but  that  .they  were 
Tenants  in  Common  of  the  Inheritance  5  fortte 
differs  from  Gilbert  and  Jl^itty^  Cafe,  where  tic 
Devife  was  to  each  of  his  Sons  by  a  diftinft  ^^ 
feparate  Limitation,  vi%.  one  Houfe  to  <Mie  Sol 
il?  pee^  another  to  the  fecond  Son  in  like  Ma* 
^-'•.  ner,  another  to  the  third  Son  \  provifo,  if  ^Bo^y 

,Children  die  without  Ifne^  then  he  dcvis'd  ^^ 
JJbufcs  to  his  Wife.    Two  of  them  dy'd  witljj^^ 
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fiPTue.  Adjudg'd,  That  the  Wife  (hould  not  flay 
tp  ezpeS:  the  De^th  of  the  third  without  IfTue^ 
for  here  was  iio  Eftate  Tail  to  thte  Sons  by  Im- 
plication>  becaufe  the  Devife  was  to  them  feve- 
rally  by  exprefs  Lioditation,  But  in  thi^  Cale 
the  Tcftator  had  two  Sons, '  and  nothing  is  e3c- 

frefly  devisxl  to  the  fecond,  fo  that  the  W^ords 
if  all  bis  Sons  and  Davghten  Jie  witbout  IJfae}  ate 
no  more  than  a  Devife  to  his  IJfue,  which  ej:- 
tends  to  thero  all,  and  gives  only  an  Eftate  for 
life*   . 

But  where  there  was  an  exprefs  Eftate  devisM  K^»ng  >«»^ 
to  Bernard  for  Lifcy  and  after  his  Deceafe  to  the  ^^^  ^*'" 
Iffve  of  Us  Body  by  a  fecond  Wife,  (he  having  a  vlnl.zi^ 
Wife  then  living.)    It  was  infifted  that  Bernard  ?  Lev.  §9. 
took  only  an  Erate  for  Life,  with  a  contingent 
Remainder  to  his  IJfue  by  a  fecond  Wife  ^  as  a 
Devife  to  Hufband  and  Wife  for  Life,  and  after 
their  Deceafe  to  their  Children^  they  having  a  Son 
and  a  Daughter  at  that  Time.    This  was  adjudged 
an  Eftate  for  Life  in  them,  with  a  Remainder  to 
their  Children  for  Life.  And  this  was  1f^ilde\  Cafe.  ^  R«P-  x^* 
Serjeant  Moor^  who  reports  the  fame  Cafe,   tells  ^^"^  g"' 
us,  the  Court  of  King'sBench  was  divided  ^  but  ,  And.  43*. 
my  Lord  Coke  informs  us,  that  it  was  argu  d  be-  Moor  397; 
fore  all  the  Judges,  and  adjudged  as  above- men-  poft*  54^- 
tion'd  \  but  that  it  had  been  an  Eftate  Tail  if 
there  had  been  no  Children  born  when  the  Will 
was  made,  b^aufe  the  Intention  of  the  Teftatoc 
was  certain  and  manifeft,  that  the  Children  (hould 
take,  not  as  immediate  Devifees,  for  they  were 
not  born,  nor  by  Way  of  Remainder,  for  the  De^. 
vife  was  to  them  immediately  \  fo  that  the  Word 
Children^  where  there  are  none  at  that  Time^  is  a 
Word  of  Limitation,  and  amounts  to  the  fanle 
Thing  as  if  he  had  faid  IJfue  of  the  Body^  for  eve* 
tj  Child  or  JJfue  muft  be  intended  IJfne  of  the  Body. 
. «  a  Pevife  to  Robert  for  Life,  and  after  his  De- 
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ceafe  to  the  next  Heir  Male  of  his  Body,  zxA  io 
the  Heirs  Males  of  the  Body  offucb  Heir  Male,  h- 
hert  had  only  an  Eftate  for  Life  ^  for  the  Additioo 
of  that  Sentence  excludes  him  from  any  Eftate  of 
'  Inheritance.    And  this  was  Arcber^s  Giie.  Iky 

all  agreed,  if  there  had  been  no  exprefs  Eftate 
limited  to  Berfiard  for  Life^  but  it  had  been  only 
to  him  and  bis  IJfue,  which  he  ihould  have  by  a 
.  fecond  Wife,  it  had  been  an  Eftate  Tail  Od 
the  other  Side  it  was  argued,  that  this  was  an 
Eftate  Tail  -,  for  the  Word  Ifue  is  ttomn  CoM- 
vum^  and  ex  vi  Termini  takes  in  the  whole  Gene- 
ration,  and  therefore  is  ftronger  than  if  it  had 
been  Cbildrett,  and  more  comprehenfive  thanH&J 
of  the  Body  ^^  as  for  Inftance,  the  Teftator  having 
'  three  Sons,  A,  B,  C,  devis'd  his  Lands  to  S.  in 
Tail,  and  if  he  dy'd  without  Iflue,  then  to  bis 
tmn  Children.  B.  dy'd  without  IlTue,  and  A,  tk 
eldeft  Son  bad  a  Son^  and  dy'd.  Adjudged,  that 
the  Son  of  A.  (hould  not  take  as  one  of  the  CKI- 
drenoi  the  Teftator  ^  but  in  the  principal  Cafe 
it  was  adjudg'd  only  an  Eftate  for  Life  in  Bmxfl 
And  of  that  Opinion  was  my  Lord  Hahs  hot 
upon  great  G)nuderation  of  the  Cafe  he  chang'd 
his  Opinion,  and  held  it  an  Eftate  TaiUand 
thereupon  a  Writ  of  Error  was  brought  in  the 
Exchequer  Chamber,  and  there  it  was  held  to  be 
an  Eftate  Tail. 
«onday*i  Devifc  of  an  Houfe  to  his  Wife  for  Life,  and 
Cf/e,  after  her  Deceafe  to*  William  ^  and  if  he  marry  and 
jRcfuiiy.  ]jave  Ifue  Male,  then  his  Son  to  have  it;  and  if  he 
have  no  Ifue  Male  lawfully  begotten  of  his  Bol], 
then  to  Samuel  in  like  Manner  5  and  if  any  of 
his  Sons,  or  their  Heirs  Males  Iffue  of  their  So£^ 
go  about  to  alien  the  Houfe,  then  the  next  Hcii 
to  enjoy  it.  William  Hiffer'd  a  Recovery  to  the 
V£t  of  himfelf  and  Hs  Heirs.    Adjudg'd  thatje 
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might,  for  he  had  an  Eftate  Tail,  bccaufe  thefe 
Words  [If  he  die  without  IJfue  Male}  do  create  psxh 
«n  Eftate,  which  in  this  Cafe  is  further  explained 
by  the  fublequent  Words,  viz  it  any  of  hisSons^ 
or  their  Heirs  Males  Iffue  of  their  Bodies,  go  ' 
abont  to  alien,  &c.  which  they  could  ^lot  donf 
they  had  oply  an  Eftate  for  Life. 

The  \Vords  Heirs  Males  of  the  Bodies  Hialce  aji  ^•«"- 
Eftate  in  Special  Tail:  As  for  Inftance^  Pevifegj,^'* 
to  his  Wife  for  Life,  Remainder  to  Clement  Fren-  ^  Antf.  8; 
cham  and  the  Heits  Males  of  bis  Body,  and  if  he  Dyn  tju 
die  without  Iffue,  but  doth  not  fay  Males,  then  to  ^^'  '3* 
hi^  Coufin  and  his  Heirs  Males. .  Clemevt  had  Iflae 
a  Daughter,  and  dy'd.    Adjudg'd,  that  this  was 
not  an  Eftate  Tail  general  by  the  Word  iJlJue,  but 
fpecial,  yi%.  to  the  Heirs  Males  of  hii  Body ;  ' 
and  that  the  Condition  [tf  be  die  without  JQ/itl 
.  doth  not  alter  the  Eftate  Tail  ^   for  the  firft 
Words  in  the  Will  fhew  his  Intent  that  it  ftiouM 
go  to  Ihei  Males,  and  therefore  the  Daugbtn'  hail 
no  Title. 

The  Teftator  devis'd  one '  third  Part  of  his  oyer  309^ 
Land  to  his  eldeft  Son  in  Fee,  and  the  other  tiro 
Parts  to  his  four  youngeft  Sons  by  Name,  and  to 
the  Heirs  Males  of  their  Bodies  ^  and  if  they  all  ' 

dy*d  without  Iffue  Males  of  their  Bodies,  then  the 
faid  two  Parts  fhould  remain  to  the  right  Heirs 
of  the  Teftator.  -  Three  of  the  Sons  dy'd  with- 
out Iflue,  Adjudg'd,  that  the  Survivor  (hall 
have  an  Eftate  Tail  in  all  that  two  Parts  which 
his  three  Brothers  would  have  enjoy'd  if  they  had 
been  living,  and  had  Iffue,  and  not  in  his  fourth 
Part  alone. 

The  Teftator  having  Iffue  a  Son  and  a  Daugh-  Johnfoo 
ter,  devis'd  his  Lands  to  his  V^ife  for  Life  5  and  ITj^'*' 
that  when  Richard  his  Brother  Ihall  come  to  the  ^Sf* 
Age  of  Twenty  five  Years,  then  he  fliould  have  an,  a*a7, 
it  to  him  and  the  Heirs  Males  of  bis  Body.    Ri- 
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libard  before  that  Age  levy'd  a  Fine  in  die  liiEs- 

time  of  the  Vif^^  though  Partes  fitas  ml  babunA, 

becaufe  oi  the  Se^fin  ct  the  Wife  for  life.  Yet 

^t  was  adjudged,  that  this  Fine  barred  the  Eftate 

Tail. 

Whiting        Devife  to  R  S.  in  perpetuujfi^  and  aitei  his  De* 

l^fir       ceafe.  Remainder  to  his  Heir  MaU^  in  the  fingi^ 

ilSlS?2i9  ^^  JJumber.    This  was  adjudg'd  an  EftatcTaiji 

I  Roth       for  Heir  is  npfn^  CoBeSi^um :  'lis  thus  reported ii) 

Ai>f.«j4,  Bulfiroip.    But  my  Lord  Roh  tells  us^  that  tic 

*37»         Remainder  was  liijiiited  to  the  Hms  Males  ^}m 

Body  for  evcjr,  which  Js  a  plain  Eftate  in  Sw^ 

tan. 

Friend  The  Teft^tor  devis'd  his  Lands  to  Pmthjm 

*^.      JbWfor  Life,  Remainder  to  her  firft  Son,  sndtfe 

5w-8i/fl«^«  p/tk  Body  of  fuch  firft  Son,  Remainfa 

*    *  pvcr.    Then  there  was  a  JUemor^nhm  thatiii 

Will  was,  that  Dorothj  Hopkim  ftiall  not  aS» 

the  Lands  from  the  Heirs  MaUi  of  her  Bod],  I* 

to  Remain  for  Default  qI  fuch  Iffue  to  R.  JJ.  Ad- 

judgM,   that  this  Menwrcndum   made  no  Alt 

ration  of  the  ca^prcfs  Limkatipn  to  the  hmi 

^   tU  Body,  fo  as  to  walfcit  ^  fpedal  Eftate  inW 

JHftUf 
Broiiglit(m  .  Derife  of  his  Lands  to  R  B.  and  W.  K  wj 
their  Heirs,  thatthey*  and  the  Survivor  of  m 
Ihould  ftand  feis'd  to  the  ITfes  following,  wt  |0 
permit  and  fuller  his  Son  George  Uamjden  to  tap 
the  R^nts  during  his  Life,  and  after  his  Dcceafe 
to  the  Ufe  of  the  Heirs  of  the  Body  of  Georii,  J^ 
mainder  orer,  &c.  provided,  if  Georgf  marryaa 
Wife  worth  100 1,  or  more,  that  then  theTruM 
fliould  have  Power  to  make  her  a  Jointure,  ft 
wasinfiM*  that  the  Eftate  in  Law  m%\n^ 
Truftecs  as  a  Truft  for  George,  becaufe  it  waJ 
limited  in  them,  and  to  the  Survivor;  kfi*^ 
they  had  Power  to  make  a  Jointure,  which  tW 
could  not  do  if  the  Eftate  was  not  in  i)i^f^Z 
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that  'tis  mecrly  a  Truft.    But  adjudg'd  an  Eftatc      ,    .  r 
TTafl  in  Qeor$e  ^  for  a  Trujl  to  permit  a'  Man  to      ^ ,    > 
receive  the  Profits,  was  an  Ufe  before  the  Statute      "       ' 
27  flU  8  cap.  10.  for  at  Common  Law  there  was   • 
no  Difference  between  a  Truft  and  an  (Jfje^  and      ,.    •, 
therefore  it  muft  be  executed  in  George  by  the  Sta-!    .  .  : ; 
tute  5  and  ii  cannot  be  otherwife,  becaufe  if  the 
Ufe  was  not  executed^  in  him,  then  the  Remain- 
der limited  to  the  Heirs  of  bis  Body  could  never 
take  EfFea  by  Way  of  Ufe  executed,  which  of 
"Neceinfy  it  niufl  do,  becaufe  therfe  is  no  Colouy 
to  make  it  a  Trvji  as  to  them. 

Devif^  t.o  his  Wife  for  Life,  Remainder  to  Tbi^  2^""* 
moA  in  Tail,  Remainder  to  the  right  Heirs  of  ^J^ 
Tbowfls  :  Alfo  I  bequeath  to  Thomas  my  Lands  in  i  Ana'.itf«i 
Spriftgfetd,  and  my  Lands  in  Much  Baddoip :  Alfb  Ow«ni4o* 
l^\QtoTbomas  my  IJlafid  csilVd  Owfey,  to  have  ^^^^s> 
'and  to  hold  aU  the  laft  devifed  Premifes  to  Thomas 
in  Tail    Adjudged,  that  he  had  an  Ettate  Tail  in 
Springfield  and  much-Baddow  as  well  as  in  Ovfey ; 
for  the  Limitation  referr'd  to  all  the  Lands,  of 
which  there  was  no  Eftatc  limited  before. 

Juftice  Owetiy  who  reports  this  Cafe,  tells  us^  Z 

that  Ovfej  was  limited  to  the  Seed  oif  his  Son 
Thomas^  Habendum  all  the  devifed  Premifes^  and  doth 
not  fay  lajl  devifed  Premifes  to  his  Son,  and  the 
Heirs  Malefr  of  his  Body.  Mr.  Leonard  reports 
it  to  be.  Habendum,  all  the  h^  before  devis  a  Vxt' 
mifes  unto  r&oifwf,  and  the  Heirs  of  his  Body, 
and  that  it  was  adjudg'd  the  Habendum  extended 
to  all,  and  not  to  Owjej  alone. 

Devife  to  John,  and  to  the  Heirs  of  bis  Bodv :  Atkiniiw- 
This  was  an  Eftate  Tail.     Serjeant  Moor,  who /f  ^Jj^/."** 
reports  the  fame  Cafe,  tellsiis,  the  Teflator  ad-  J^^ 
ded  this  Claufe,  vi%.  I  will,  after  the  Deceafe  of  Moor  593. 
John  (but  did  not  fay  without  Heirs  of  his  Body) 
my  Land  fhall  remain  to  George,  yet  John  had 
an  Eftate  Tail 

Devife 


Jiii  Tail  by  Devife. 

2JW>  Devile  to  A.  for  Life,    Remainder  to  JRia 

Sbhiyd*    Tail  Remainder  to  Rowland  mide  and  bis  Wife, 

finvfr)&»  &nd  after  their  Death  to  their  Children.     The  i 

Yftffdiy,     Court  was  divided  whether  this  was  an  Eihtf  | 

f£^  '*•  Tail,  or  for  Li^  \  if  it  had  been  to  them,  and  I 

*^»>  to  the  Cf^Urpi  of  their  bodies,  it  ha4  teen  ao  ^ 

EfUte  Tail    My  Lord  Cohpy  who  repo|rts  this  by 

the  Name  of  WiVCsCafe^  tells  us  it  was  adjudg'd 

fn  Eftate  for  Life,  |)ecaufe  the  Hufband  and  W^e 

had  a  Son  and  Daughter  borttf  cn^d  living  at  tli; 

Time  of  the  Devife  \  and  that  if  ther^   had  bees 

pone  then  liinng^  it  would  have  been    an  Efhte 

Tail,  bccauie  it  plainly  app(^ar'd  that  tlicTcfci- 

tor  intended  hi$  Children  inould  take. '    And  ifl 

fttch  Cafe  they  could  not  have  it  a^  in^mediatp 

Deviiees,  becaufethcy  werp  not  then  in  Being  j 

and  they  could  not  take  by  W^J  of  Remainder, 

bec^ufe  it  was   an  immediate  Gift    to   them-, 

therefi)re  the  Words  mud  be  taken  as  Words  of 

Limitation,  viz.  as  if  it  had  been  to  the  Children  of 

IJJne  of  Ks  Body. 

Chtnr        Chapman  had  three  Brothers  %  }\e  deyis'd  one 

naa*iGf/ii  Houfe  amongft  them,  and  another  Hou(e  to  ik 

^y^^^^i'  Brotlier  TijoiiMir,  paying  to  Cbrijfopher  ^  I  61.  Si 

to  find  him  to  School,  or  elfe  to  remain  to  Im 

^  ^'>  f*  Houfe,  provided  that  the  Houfes  lie  nc^  fold^  H 

m  Fkmly.  ^^  ^^^^  jj^  ^^^j  ^y*  ^j^  ^^^^  and^lood  that  are  Main. 

Thomas  dy'd  without  Iffue,  the  next  Brother  had 
IfTue  a  Son,  and  dy*d.  Adjudged,  this  was  an 
Eftate  Tail  in  that  Son  as  to  the  Houfe  devis'd  to 
Thomas^  and  likewife  an  Eftate  Tail  to  each  d 
the  Brothers  cf  the  other  Houfe  ^  for  the  Provilb 
that  they  JbaU  not  feU  (hews  that  he  intended  an 
Eftate  Tail 


'J^tnarH 


5rt 

■      ^  • 

Tenants  in  Common  hy  Devifi, 

HE  Words  equally ^  by  equal  Portions^  equally  ^Ufi^^ 
to  be  divided^  Share  and  Share  alike,  aud  fuch  g^  *^ 
like  Words,  make  a  Tenancy  in  Common  br     *•* 
pevife,  of  whidi  I  Ihall  give  theie  Inftances  fol- 
lowing: 

And  firft)  the  Word  equally  makes  ^  Tenancy  f  ^vmi 
in  Common  ^  as  a  Devife  to  two  emiaUy^  and  to  TT^^^ 
their  Heirs,  they  are  Tenants  in  Common,  for  f!^^ 
btherwife  the  Word  equally  would  be  vain.    And  Moory^ll 
here  'tis  plain  the  Teftator  intended  that  both 
t^ey  and  their  Heirs  fhould  have  an  equal  Ad- 
vancement, which  their  Heirs  could  not  have  if 
this  fhould  be  a  Jointencmcy,  fbr  then  the  Survivor 
would  have  the  whole.    Popbam  agreed,  that  if 
the  Word  equally  had  been  plac'd  laft,  it  would 
have  been  fo. 

So  the  Words  by  equal  Portions  make  Tenants  in  Powkr 
Common,  as  a  Deviie  of  his  Lands  to  his  three  -^^^ 
Daughters  in  Tail  J  then  follows  thisClaufe,  vix.  ^"s'^rt 
I  will  that  every  of  them  (hall  be  the  others  Heir  '^"^'^ 
hy  equal  Portions.    Thefe  Words  make  them  Te- 
nants in  Common. 

Devife  to  his  Wife  fbr  Life,  Remainder  to  his  WebOet'* ,.: 
three  younger  Children  in  Tail,  equally  to  be  di-  ^f^^ 
vided  amongfithem  aU  by  equal  Portions  •,  and  if  one  S^-*"^*^',; 
of  them  die,  then  the  other  two  which  furvive 
fhall  be  his  next  Heirs.    Adjudged,  that  the  three 
Brothers  are  Tenants  in  Common  \  for  the  Words 
equally  to  he  divided  muft  not  be  intended  a  Devi-^  *    C 

(ion  of  the  PoiTeilloii,   but  a  Divifion  of  their 
Title  or  Intereft.  t       - 

So  a  Devife  to  two,   equally  to  be  divided^  or  RitcliffV 
Part  and  Part  alike^  make  a  Tenancy,  in  Com-  ^A   3 
mon :  And  this  is  the  fifth  Rcfolution  m  Ratcl^%^^^^^^ 
Cafe. 

So 


^4^.  Tenants  in  Common 

Thorogood     |§o  a  Devife  to  fix  Perfbns,  Habettdum  to. them, 
1^[^       and  to  their  Heirs,  and  that  all  of  them  ihoQld 
SH  Car.    have  an  equal  and  like  ?Mt^  Part  and  Part  alik,  ^ 
^^.  lAtt.  and  eveiT  of  them  as  much  as  the  other.    M  ' 
Rep,  4^.    judg'd,  that  by  the  Words  Part  and  Part  aKhihtj 
Hetiejras-  are  Tenants  in  Common. 
Kewman      Devife  of  Lands  to  his  two  Sons,  to  be  eqjKlD] 
yerfm       and  indifferently  divided  between  them.     Adjiidg\( 
^?]J?'^'  they  are  Tenants  in  Common  for  Life,  for  want 
***'**-'^'  of  the  Word  Ems  ^  and  that  the  eldeft  Son  had 
a  Fee-Simple  in  Poffeffion  of  one  Moiety,  asd 
the  Revctnon  in  Fee  of  the  other  Moiety. 
Draper*!        TheTeftatot  devis'd  All  hts  Eftate  to  his  &fr 
o/e,  iCh.  ctitor^  and  to  the  Survivor  of  them^  to  the  Intent 
»«P-^4-    that  by  the  Sale  thereof,  and  out  of  the  Rents 
and  Profits  of  his  Office,  the  Leafe  whereof^  and 
the  Benefit  and  Proceed  thereof,  fhould  be  fa 
his  Executors  to  pay  his  Debts  *,  and  virhen  all  k 
pajdf  that  then  the  Leafe  of  his  OfEce  Ihall  I^ 
"        niain  to  his  Executors  S6iir^^i5J&^^^£Jb.  Itna 
decreed,  that  though  by  the  fir  ft  Part  of  the  Will 
,  the  Eieciftors  are  Jointenants  6i  the  whole  Eftate, 
yet  by  the  laft  Claufe  thfey  atd  Tepants  in  Com- 
Ctton  of  the -Leafe. 
BiKTet;  So  a  Devife  of  his  Land&^to.hiiJ  three  Sons  and 

y^P»  their  Heirs^  and  the  Un^ejl  Liver  of  tbem,  to  be 
Canwell,  jgnjftilh  divided  hetmen  them  iXttt  the  Death  of  hia 
ji^v.373.  yjf'^^  \Adjudgy,  that  by  the  laft  Claufe  they 
5^  Brian  are  Tenants  in  Common,  for  ^he  laft  Woidsin 
i^erfui  a  Will  contronl  the  firft  ^  but  take  the  whole  Seo* 
c»wfcn,  tence  together*,  then. thfey.are  jpintenants  dtmug 
5*'*        the  Life  of  the  Wife;  and  Tenants  in  CommoQ 

after  her  E)eceafe.       -    '    '**  * 

5Mod.ao9     TheTeftatpr  devisM  to  his  Daughter,  and  to 

\     ,  .  three  of  his  Graiidch  iMr^d,  tne.  Rents  and  Piofits 

of  hisManndf  t^fSjP^'??^fo^^^^  to  boM 

by  4qnal  Rir fi,  vi%:  hrs  iJaugfJter  one  Moiety,  arf 

to 


hh  three  GranAchjMrett  the  othe*  Mokty ;  ttA" 
if  either  of  them  die  before  the  thirty  ifear^' 
expir'd,  then  the  Tetm  flioald  be  for  the  Benefit' 
of  the  Survivor.  Adjudged,  that  there  ihould 
be  ho  Survivotfhip  here,  becanfe  the  Wor^s 
tqnatty  to  be  dwided  go  to  the  Moieties,  and  make 
them.  Tenants  in  Gmimon.  See  Xhtf  vetCwg^^^^ 
RunibnU.  / 

The^re  is  a  Diflerenoe  where  a  Man  devices  «ff  Pannd 
hii  EJkn^  to  his  Executors,  as  in  DraperV  Qift'^fi^ 
before-mentipn'd.  ^  And  where  the  Devife  is  of  a  cro"a». 
Term  for  Tears  to,  bu  Executor u  UHtil  lis  Dtits  and  ^^ 
Z^egacies  Jhvtdd  he  'jcndy  and  all  fncb  Charges  as  they  Moor  3^0. 
Jknild  be  put  unto  by  any  Suit  concerrdng  the  J^.^^*^*^*^^ 
i  AdjudgM,  they  ftiall  not  take  this  Ter^i  as  De* 
I  vifees  by  Moieties,  for  that  would  n^ake  them 
I  Tenants  in  Common,  but  they  (hall  take  it  «a 
I  Ei^tors.    Serjeant  Moer^  who  reports  this  Cafe. 
5  tells  us,  the  Teftatbr  was  feis*d  of  Lands  in  Fee, 
j  as  well  as  pofleft^  of  a  Term  for  Years,  and 
I  that  he  devis'd  all  his  Lands  as  aforefaid  ^  and 
I  though  the  Executors  did  not  take  the  Tenn 
I  as  Devi(e6S|  yet  they  had  the  Lands  in  Fee  as 
fiich,  and  fo  were  Tenants  in  Common  of  thofe 
J  Lands.         \  :      , . 

,  Devife  to  his  Wiij-  for  Life,  Remainder  tOx«tirm 
j  three  (naming  them)  and  their  Heirs  refpeSively.  ygrfm 
[  This  is  a  Tenancy  in  Common,  for  otherwife  the  F?»r«^ 
Word  refpe&iyeJy  would  be  infignificant  •,  for  if  it^^*^  ^5^ 
I  fhoiild  be  ^  Joint ertomcy,  the  Law -fays  as  much 
without  the  Word  refpeSively^  fo  that  it  muft  have 
fome  Meaning',  ^nd  the  proper  Signification  is 
to  make  a  ftveral  Diftinftion  of  theEftate  5  for  it 
relates  to  the  Efiate^  and  not  to  the  Perfons  of  the 
Devices,  or  to  the  Survivor  of  them.        ' 
'       But  where  a  Surrender  of.  a^CopyJiold  was  made  ^wtO^as 
fbliJs  thrfee  Sons',  ^nd  to  their  refpeSive  Heirs, 
egju^  tp  be  divided.    This  was  held  to  be  a  Jointe- 


."^  i 
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mfi^^  becaufe  a  Suiraader  is  a  Ccmyeyance  at 
CoipPifift  Lttv :  It  had  faeen  otherwife  in  a  WiU-, 
fer  in  fttch  Cafe  thc&.  Wordir  would  have  made  a 
Tenancy  in  Common. 

So  a  Devife  to  his  three  Sons  Stkxre  and  Smt 
alike^  without  the  Words  equaUy  to  he  £tidei,  a* 
mongft  them,  m^ke  a  Tenancjr  in  CcnmnocL 

The  Nature  of  this  Tenure  is,  that  thoi^h  fe- 
veral  Pecfons  occupy  in  Common,  and  they  hold 
fro  indinifoy  and  neither  of  them  knoweth  his  Hy 
veral  Part,  (as  in  the  Cafe  of  Jointenant)  yet  Ac 
Share  of  one  dying  doth  not  go  to  the  Survivor, 
but  to  the  Heirs,  &"€.  of  the  Perfon  lb  dying,  if 
he  doth  not  otherwife  difpofe  it  by  Grant  or  Will, 

which  he  maj  do  as  well  as  any  other  Land  of 
lyhich  he  is  fole  feifed. 
And  fuch  Tenants  in  Common  by  Devife  may 
'  join,  or  fever  in  an  Aftion  of  Debt  for  Rent  re- 
ferv'd  upon  a  Leal^  made  by  their  Teftator^  bat 
they  cannot  join  in  an  Avowry^  ks  that  is  an 
A&ion  in  the  Reality. 

Term  for  Tears  by  Devife. 

See  Chattels^  ante  150,  i$6. 

See  Execo-  A  L^^^e  for  a  Term  of  Years  is  a  Chattel  red\ 
coryDe-  JLX  and  becaufe  many  Mens  Eftates  confift 
^i^«-  only  in  fuch  Chattels,  and  many  Wills  have  bcca 
sTtfatcn-  ^^^^  concerning  fuch  Eftates,  I  ftiall  thcrefoie 

tion, 
Snce  tji* 


fliew, 


(i.)  By  what  Words  a  Term  for  Tears  mill  pafu 

(2.)  Where  a  Term  is  veftedy  and  where  not. 

X{)  Where  "tis  extmgiajh'd  by  the  Defcent  of  theln- 

fitance. 
(4.)  Where  the  whole  Term  fafeth  hy  a  Will^  where 

not. 


1 


laii 


ly  Devife. 

5.  Where  the  Remainder  of  a  Term  is  wdl  Ihmtei, 
"'       where  not. 

6.  Vhat  Inter  eft  one  Executor  hath  in  a  Term  where 
there  are  more  than  one. 

(i.)  And  firfl:  by  what  Words  it  pafleth,  viz  the  p^^^.^^ 
Teftator  being  poflelVd  of  a  Term  of  Tears^  gave  yerfmmu 
feveral  fpecifick  Legacies  to  fcveral  Perfons,  and  ^i5,Gro.  ^ 
then  devis'd  AU  Ms  other  Qoods  and  Chattels  to  ^"-  5^89. 
his  Wife  :  And  the  Queftion  was.  Whether  flie  o^^i:  «9 
ihould  have  this  Leafe,  it  being  a  Chattel  real  And 
adjudgM,  That  Ihe  Ihould  •,  for  it  paflTes  by  the 
Words  All  my  Goods^  if  there  are  no  other  Circum- 
ftances  to  guide  the  Intention  of  the  Teftator,    . 

(2.)  And  where  there  is  a  Devife  of  a  Terra,  Djrcr  357; 
the  Property  is  vefted  in  him  by  his  Entry  ^  and 

I    if  after  (iich  Entry  he  enjoy  it,  tho'  he  die  before 

;,  Probate,  yet  upon  his  Death  it  (hall  go  to  lus 

I    Adminiftrator. 

I        But  fometimes   the  Property  of  a  Term  is  Dunmol* 
not  vefted  in  the  Devifee  ^  as  where  there  was  '^rfus 
Grandfather,  Father  and  Son,  and  the  Grandfa-  ^*'^"»  \ 
ther  having  a  Term  for  Years  devis'd  it  to  the  Son  ^"'^^•J^*- 
for  twenty  one  Years,  who  was  then  an  Infant, 
and  that  the  Father  Ihould  have  it  during  the  Mi- 
nority, &c.  and  made  the  Infant  Executor,  and 
dy'd.    The  Father  entered,  and  made  a  Leafe  for 
feven  Years,  until  the  Infant  came  of  Age,  and 
made  him  Executor,  and  dy'd.    AdjudgM,  That 
the  Infant  (hall  avoid  this  Leafe  made  by  his  Fa- 
ther, becaufe  the  Devife  was  executory  to  hinj  and 
did  not  veft  \ill  the  Son  was  of  Age,  and  then 
he  being  Executor  Ihall  avoid  all  mean  A&of 
his  Father.  .  ^ 

{?.)  Sometimes  a  Term  is  eitinguifh^d  hy  the 
Defcent  of  the  Inheritance  jipon  the  fame  Per- 
fon.    And  here  I  cannot  but  take  Notice  of  a  very^ 
•nice  Diftin^ion  made  by  tTie  Chief  Baron  Man- 

O  o  wood; 
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tec  yerfus  fpood^  Afifio  3 1  H/t.  (wz.)  Where  Lanit  arc  fc 
^^*  3  vis'd  for  a  Term  of  Years  to  one,  and  if  he  die 
Cro.  Eii*:^  within  that  Term,  then  to  another  j  id  fuchCafe 
128.  Moor  the  firft  Devifee  can  do  no  Adt  to  prejudice  him  to 
268.  whom  the  Refidue  is  devis'd  :  But  where  a 
In  Mat-  Term  for  Tears  is  devis'd,  and  not  Lands,  as  befoR, 
-  thew  with  fuch  a  Remainder  to  another  •,  if  the  firftDe- 
^*";  vifee  die  within  the  Term,  there  it  may  be  eitin- 
O/f 'ri*  guifli'd  by  the  Defcent  of  the  Inheritance  upon 
JhII^  That  tne  Devifee,  or  by  his  own  Ad  or  Forfeiture:  And 
there  is  no  ^Js  Reafon  was,  That  where  a  Term  of  Tears  isfc 
S^7;;;  vis'd,  'tis  a  compleat  Eftate  of  itfelt,  over  which 
de>ifethbi$^^^  Devifee  hath  an  abfblute  Power  during  the 
Term  J  Re-  Term  5  but  whcre  Lands  are  devis'd  far  Tem/t& 
nuinder  otherwifc.  And  therefore  where  the  Teftatorbd 
and  where  ^^^^^  SoTiSy  Francts,  Jafper,  and  George^  and  devisJ 
he  deVifetit  his  Lands  to  Jafper  for  twenty  me  Tears,  to  pay  his 
Land  '  Debts,  and  made  him  Executor  •,  and  that  if  te 
winch  he  ^yy  within  that  Term,  then  George  Ihould  hate 
z^l/f"or  ^^^^  ^^^^  accrue  of  the  twenty  one  Years,  and 
theufe,^  thathefhould  be  Executor •,  then  he  devis'd  the 
or  Q(€ufA'  Lands  to  each  of  his  three  Sons  in  Tail,  and  dy  i 
^«,  or  the.  Francis,  the  eldeft,  dy'd  without  Iflue  5  Jaj^^' 

ihfufd.  ^^^'d'  a^^  ^y^  "^^^^  ^^^  Term,  leaving  IlTuea 
ante  293.  Son,  who  was  the  Defendant,  againft  whomG^fl'?^ 
his  Uncle,  brought  an  Ejeftment*  And  it  was  ad- 
judgM,  That  by  the  Defcent  of  the  Inheritance 
oii  Jafper^  the  Term  was  extinguifh'd  in  him,  f^ 
it  was  revivM  in  George,  and  was  a  new  Deyifeto 
him,  and  it  did  not  depend  upon  the  Devifc  to 
Jafp&r. 
Dy  W74'^*  (4.)  The  Teftator  devis'd  his  whole  Term,  prow 
that  if  the  Devifee  die,  living  R.  B.  then  the  Term 
and  Intereft  Ihall  remain  to  him.  The  Devifee 
fold  this  Term,  anddy'd  in  the  Life-time  of  A  J 
Adjudg'd,  That  he  had  no  Remedy  to  recover  fe 

for  the  Sale  was^ood. 

jot 


feat  where  the  Devife  is  of  a  Terrii  to  his  t^iffe  Dyer  3 j8r 
forfo  matfj  Tears  as  Jbe  Jhovli  live^  and  alter  her 
Deceafe,  the  Refidue  to  his  Son,  and  the  Wife  was 
made  Executrix,  and  the  Teftator  dy'dj  leaving 
fufficient  Ailets  to  fatisfy  his  Debts,  befidt^  the 
Term.  Then  the  Widow  proved  the  Will,  and 
cnter'd,  claiming  her  Eftate  for  Life,  and  after- 
wards marry'd,  and  (he  and  her  Hufband  fold  the 
Term.  This  Sale  was  adjudg'd  not  good  5  for  the . 
ivhole  Term  was  not  devis'd  to  her,  thdugh  it 
was  poffible  (he  might  have  furviv'd  it  ^  hut  the 
jus  Pojfeffiovis  Was  divided  from  the  jus  Proprietatis^ 
and  ihe  having  no  Property  ih  it,  the  Sale  was 
Yoid. 

The  Teftator  had  a  Term  of  forty  Years  in  Dyer  jof i 
an  Hoiife,  and  by  Will  detris'd  his  Houfe  to  ano- 
ther, without  mentioning  for  what  Eftate.  This 
carries  the  whole  Term  ^  for  the  Devifee  can  nei- 
ther have  an  Eftate  at  Will,  or  ior  Life,  or  for  one 
or  two  Years,   therefore  the  whole  Term  muft  ' 

Devife  of  a  Term  to  his  Son  when  he  domes  of  Dyer  pii 
Age^  and  in  the  mean  time  (he  being  then  about 
dghteen)  that  his  Mother  (hould  have  the  Oc- 
tupation  avd  Profits  of  the  Land,  whom  he  madp 
Executrix,  and  dy  d.  The  Widow  prov'd  the  Will, 
and  entered,  and  fold  the  Term,  and  afterwards 
the  Son  came  of  Age.  The  Court  was  divided, 
whether  the  Sale  was  good  or  not  ^  but  in  the 
Cafe  before-mention'd  it  \(ras  held,  that  ftie  had 
tnly  jus  Pojfeffioiiis,  and  no  Property. 

($.)  In  many  Cafes  Terms  for  Years  hate  hceti  ^"g  '^^ 
devis'd   vrhh  Remainders  over,  either  in  Tail,  or  ^ 
othcrwlfe  5  therefore  it  may  be  neeefTary  to  fee 
what  the  Law  is  in  fach  Cafes. 

'Tis  clear,  that  a  Term  cannot  be  entail  d  id  nye^  -y* 
the  Heiri  of  the  Body  \  as  a  Devile  to  his  Daugh- 
ter j^,  and  to  th*^  Heirs  of  the  Body  begotten,  and 

Ooi  if 
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if  (he  iit  mthoat  Ifu$  during  the  Term^  Re 

der  to  bis  Daughter  Jf.  in  Tail     The 

Daughter  marry 'd,  and  dy'd  without  Iffiie,  an* 

within    the  Term^  and    her    Hufband  fold  it, 

and  held  good  ^  foi^  a  Term  cannot  be  tbk  en- 

tailU 

Higgins        So  3  Devifc  of  a  Term  to  the  Wife  for  Liff, 

2^/'"       and  afterwards  to    hk  Son  Humphrey  and  the^ 

2|"'f '°-  Heirs  Males  of  his  Body  -,   he  fold  the  Term,  and 

^^'  dy'd,  leaving  Iflue  JobitY  who  claim'd  it.  Bat 

adjudged  againfthim,   becaulehe  cannot  have  a 

Right  to  a  Term  for  Years,  as  Heir  Afcfc,  fcrif 

cannot  be  entail'd  after  thiat  Manner  v  andif'tii 

fo  entaifd,  hi*  Executor,  and  not  hi»  Heks^  Ihatt 

haye  k. 

Shnley         But  Anno  27  EVvt.  there  was  a  Devife  of  aTeiii^ 

^'f**       fbi*  Years  to  his  eldefi  Son-,  and  the  Heiht^^ 

Si?»'a2o.  *^>  i  and  for  Default  of  fuch  Iffue,   that  i 

*  fhould  remain  to  bis  t)avgh€rs^  there  being  twa 

•feen  living,    atid  one  born  afterwards.    Thee^ 
•   deft  Son  fold  the  Term,  and  dy'd  without  If 

ftie.    And  thi^  Sale  was  held  void  againft  the 

Daughters. 
**'  f         A  Devife  of  a  Term  to  one  for  Life,  and  if)* 

dyM  before  the  Expiration  of  the  Term,  tiiatit 

Ihoold  remain  to  afvother.     This  Remainder  ff 

good,  beeaufe  the  Teftator  had  not  difposM  tta 

whole  Term,  but  only  fo  mneh  as  fliould  incur 

during  the  Life  of  the  Devifee. 
^Ikdcfi       gat  where  the  Devife  was  that  the  WifcftooM 
Eikin  *     ^^^^  ^^^  Land  for  Jo  ma^y  Tear  s^  of  the  Term  asp 
ton,piow.^^^^Kw»  ^«d  ^ft^^^  h)2TDe€eafe,  the  Refwlucto 
Com.  517.  his  Sffn,    Here  the  Remainder  was  held  good,  l)^ 

eaufe  all  the  Infereft  of  the  Term  Was  not  giveff 

•Paramor  to  the  ^ife,  but  Only  conditionalljT,  (vix.)  btjo 

*^'/«'       Wafiy  Tears  ax  jf)e  pouldtfoe. 

Piowf'      ^  *  -^^^  ^^  ^^  ^^^  ^^^^  ^  ^^^'^  afterwarfs,  where 

'€010.^3.  t&e  Pevife  was  of  a^  Term  to  hi»Son»  net€xAek» 

that 
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,t3iat  hifiTWife , (hquW  have  the  Profits  of  the  Land, 
duriv^  her  Life.'  This  was  held  good  by  tranfbo- 
fin^  the  Senteijc^V,  {vi^  ),to  the  Wife/or  Life^  Ke- 
.mamd^f  to  the  Son, 
^  But  Amo  ID  hlix.  fuch^  Remainder  of  a  Term  0751177.1 
limited  to  another  after  a  ,Deyiie  to  one  for  Life   - 
.was  held  void,  becaufe  ip  that  Cafe  the  Deviiee 
for  Life  was  alfo  made  Exectttor ;,  fcut  they  all 
agreed  fach  a  R.eniainder  was  good,  if  t Jie  Devifee 
had  not  been  nafide  Executor. 

Devi^  of  a  Term  to  his  Daughter  for  Life,  and  ^^^  cock 
4?  fhe  dy  d  before  $amuel,   then  ^p    him  upon  ^^ 
Xuch  reafonable  Compofition  as  {halll^e , thought  cro. Ri«. 
fit  by  his  Oyerfeers.    The  Daughter  dy'd  during  795. 
the  Terra  ^  then  Samuel  entered  wltbgut  ^ny  Com- 

g^fition  m^de.  And  it  was  adjuJg'd,  that  the 
aughter  had  the  whole  Term  by  this  Devife, 
and  that  the  Remainder  to  Sawin^f  was  void,  be- 
.caufe  the  Daughter  might  have  out-liv'd  theTef  m, 
and  therefore  Satmiel  had  only  a  Poffilbility  that 
fhe  might  die  before,  and  fuch  a  Poffibility  can- 
pot  be  limited  in  Renumder. 

But  a  new  Diftinflion  was  invented  in  Matthew  Matthflw 
Manmri^s  Gafe,  which   was  thus,  {vm)  the  Te-  **"- 
ttator  was  pflefs'd  of  a  Term  for  Years  in  Landt,  ^wr^'x 
^nd  he  deviis'd  the  Ufe  mi  Occupation  to  his  Wife  Rep^jA  4, 
for  ^Life,  and  afterwards  to  Matthew  Mamtivg,  du-  ante  293.* 
jing  the Refidtte of  the  Terra.-  It  was  held  that  ^Smeth's 
Matthew  did  not  take  by  Way  of  Remainder,  but  ^j^J^^^f 
by  Way  of  Executory  Devife  ^  for  that  was  the  In^  a  xermii^" 
tention  of  the  Teilator,  who  might  devife  it  at  mhed  after 
ter  that  Manner,  which  he  could  not  do  by  Grant  *  ^^'fi  ^« 
Of  Feoffment.  JJJf''|^'  ^o' 

(6.)  t  As  to  Q>ExecutQrs,  vi%.  where  a  Tera^  ^lod,% 
1$  devis'd  to  two  Executors,   and  on«  of  thero  V470/ 
grants  the  whole  to  a  Stranger,  fuch  Grant  in  Bxemcry 
good,  becaufe  feveral  Eieputora  arj^  but  0X19  Per-  ^'^^'^q^  , 

O  O  a  fon  tDywaj. 
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fon  in  Law,  aild  each  of  them  hath  an  entire  M" 

thority  and  Intereft  in  the  whole, 

Pannci  So  where  the  Devife  was  to  two  Execators  nn- 

J'r/«       til  thp  Teftator's  Debts  Ihould  be  paid,  Cfc.  they 

Cro^Eiiz   ^^^^^'d  generally,  an^  one  of  them  fold  the  Tern? 

347-         ^^  ^^^  Plaintiff,    and  the  other  to  the  Defcn- 

Moora5o.  dant.     Adjudg'd,  That  they  did  not  take  this 

(joi(if.i85  Term  as  Legatees,  but  as  Executors,  and  fo  the 

Sale  by  one  was  good :  But  if  they  had  took  it  as 

Legatees,  then  they  had  been  Tenants  in  Common, 

and  fo  they  could  have  fold  no  more  than  each 

Moiety. 

Gtbboni        'f  he  Teftator  poffefs'd  of  a  Term  for  Years, 

somT        devis'd  it  to  his  Son  Jobn^  and  if  he   dy'd  un- 

8  Lev.  22.  inarry'd,  and  whbojit  Iffue^  then  to  his  Daughten 

^  and  their  Executors  ^  and  if  John  is  marry 'd,  and 

have  Tto  IJfue^  then  after  the  Death  of  his  Wife  to 

his  Sifters.  John  dy'd  without  Ifliie  j    adjudg'd, 

That  this  Remainder  of  the  Term  to  the  Dai^h- 

ters  was  void,  being  limited  to  them    uppn  the 

.   Death  of  their  Brother,  without  IJfne  ^  ^is  true,  fuch 

a  Remainder  hath  prevailed  in  Cafe  of  an  Inheri- 

?ntc2f2j    ance-,  for  fo  is  tell  and  Browns  Cafe,  but  never 

■ .  yet  of  a  Term  for  Yearq. 
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K  the  CivilJLaw  there  aye  many  Niceties  as 
to.theTi'w^  of  making  a  Will,  efpecially  re- 
lating to  tegacies  ^  for  if  the  Devife  is  in  gensrA 
Words,  it  muft  relate  to  the  Time  when  the  WiU  wai 
made:,  and  not  to  the  Death  of  the  Teftdtor.  As  for 
podoiph.  Inftance,  if  the  Teftator  devife  lo/.  to  his  Pari]^ 
^7^»  Church! 2LTi^  afterwards  removes  into  another  Paiifli 
and  dies  there  ^  this  Legacy  is  due  to  the  Parifh 
wb^re  he  liv'd  when  the  Will  was  made,  and  not  to 
fhp  Parifh  where  he  dyH 
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Yet  if  the  Devife  had  been  in  general  Words  Xa 
bis'Kindred,  that  includes  as  well  fuch  who  were 
born  after  the  making  the  Will,  even  to  the 
Time  of  the  Death  of  the  Teftator  as  thofe  who 
were  born  before  ^  or  if  he  give  all  bis  Money  in 
the  Bank^  and  at  that  Time  he  had  1000  J.  there, 
and  he  lives  afterwards  'till  he  had  2000  /.  there,  - 
in  this  Cafe  there  paffes  only  the  1 000 1  becaufe 
the  Legacy  is  to  be  cpmputed  according  to  what 
he  had  at  the  Time  of  the  making  the  Willy  and  not  to  .  " 
what  he  had  at  his  Deceafe. 

And  in  thefe  and  the  like  Cafes,  the  Words  of 
the  Devife  muft  be  in  the  Prefent  Tenfe,  viz.  I  give^ 
for  if  'tis  ill  general  Jf^ordsy  and  in  the  Future  Tenfe, 
then  the  Time  of  the  Death  of  the  Teftator  is  chiefly 
to  be  confider  a.  As  it  the  Teftator  devife,  that 
his  Executorial/  difpofe  the  Profits  of  his  Eftate, 
it  muft  be  underftood  of  fuch  Profits  which  he  had 
at  his  Death,  becaufe  the  Word  Profits  is  general 
and  univerfal. 

So  where  the  Words  are  indefinite^  as  a  Devile 
of  all  his  Cor'n^  it  muft  refer  to  all  he  hath  at  the 
Time  of  his  Death. 

Tenant  in  Tail  exchanged  his  Lands  with  W.  R.  Barber 
who  enter'd,  and  being  feis'd  in  Fee  of  other  Lands,  t^^%  m 
devis'd  feveral  Parcels  thereof,  and  amongft  the  oXi^oo! 
reft,  a  particular  Parcel  to  his  Heir  5  Provifo,  that 
he  do  not  re-enter,nor  claim  any  other  of  his  Lands -^ 
and  if  he  do,  then  the  Eftate  of  the  Lands  devis'd  to 
him  (hallceaie.  Tenant  in  Taildy'd,  and  his  Iflue 
inTail  enter'd  on  the  Lands  given  in  £xchange,an4 
waved  the  Lands  which  were  taken  in  Exchange  ^ 
and  then  the  Heir  of  W.  R.  reentered  on  the  Landi 
given  in  Exchat^e.     Adjudged,  That  this  Entry, 
was   no  Breach  of  the  Condition,  becaufe  thc^ 
X^ands  given  in  Exchange  were  not  the  Lands  of 

Oo  4  the 
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iht  Teftator,  at  the  Time  of  the  Detife,  and  there- 
fore out  of  the  Provifo. 

Tort  de  fon  Executor. 

SeeAjfets,  ante  (^6. 

AN  Executor  defon  Tort  is  he,  who  takes  upcs 
himfelf  the  Office  of  an  Execiitor,  withoot 
any  lawful  Authority,  and  by  thi^  Means  he 
makes  himfelf  chargeable  to  the  rightful  Execo* 
tor,  and  to  all  Suits  of  the  Creditors  of  the  Te- 
ftator  ^  and  likewife  to  Legatees,  fo  far  as  the 
Goods  of  which  he  wronfully  x^^^^^'^  himfelf 
amounts  unto. 

There  are  feveral  Ads  which  make  a  Man  £x^ 
cntoT  de  fofiTort. 

ff.  Byprovhtg  the  JHll  mtb  the  Teftators  Monty. 
"By  the  cnttvertittg  the  Goods  to  bis  own  VJe. 
By  delivering  Money  or  Qoods  to  the  Creditors. 
Py  receiving  Debts  due  to  the  Deceas'dy  or  rdu^ 

f^g  ^bem. 
By  delivering  Legacies  in  Kind. 
By  filing  as  Enecutarfor  a  Debt  due  to  the  Deciasl 
By  pleading  as  Executor. 
3y  felling  any  Part  of  the  Deceafed^s  Goods  sss  Ex^ 

cmor. 
ty  difcbarging  Debts  with  the  Money  of  the  De- 
'  ctafed. 

And  generally  by  all  Ads  of  Acquiiition,  trans* 
fcrring,  or  Poflfeffion  of  any  of  the  Eftate  or 
Goods  of  the  Deceased,  but  not  by  Ads  of  Piety 
6r  Charity. 

As  providing  Neceffmes  for  the  Children  of  the 
^  ^Deceaid.  , 
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fy  feeihtg  or  prefirving  Jns  Cattk. 
B}  repairing  bis  Jnoufes  in  Ikcay. 
By  taking  an  Acemtt  of  bis  Eftafe^  or  by  mahhig 
an  InvetHory  of  h. 

And  by  the  Statute  43  EUz.  '69  enad:ed^  That  43  eii«. 
if  any  Perfan  fl^U  obtain  any  Goods  or  JD^ki  o/*  fk  e»1^  S* 
iKtxjtate,  or  by  Fraud  reUaft  or  dif charge  Jkbts  due  t9 
Jam^  as  by  frocuring  Adminijhation  to  be  granted  ti 
a  Stranger  who  is  poor^  mtd  not  to  be  founds  mtb  aH 
Intent  to  obtain  the  Intejtates  Eftate^  and  not  upon 
aiHy  valuable  CanJidiratioTt^  or  in  Sati^aShm^  9fjtiji 
'  Debts  anfverable  to  tbe  Value  of  tbe  Goods  or  Debts  fq 
obtain  d,  be  Jball  be  cbargd  as  Executor  de  ion  Tort^; 
to  tbe  Value  of  tbofe  Debts  or  Goods. 

If  a  Stranger  takes  the  Goods  of  the  dead  Man  Floyer 
into  his  Pofleflion,  without  doing  any  other  A&L^'^^fi^ 
as  an  Executor,  yix.  paying  or  receiving  Debts  Dyc?i^»fc 
or  Legacies,  or  difpofing  the  Goods.  It  wm  made  i  roU.    * 
a  $uAre  in  Dyer^  Whether  this  made  him  Executor  Abr.  9x8* 
iejon  Tort  ?    And  my  Lord  Rolls  in  abridging  the. 
Cafe,  tells  us,  that  it  did  not. 

But  this  muft  be  underftood  where  there  is  a  ^**^** 
rightful  Executor  made,  or  where  AdmaniihatioA  ^^ 
is  duly  granted  to  another  s  fojf  in  fuch  Cafe  th^  ca  ub.^* 
Creditors  of  the  dead  Man  have  a  proper  Pefffim  Enr.  144. 
againft  whom  to  bring  the  Adion :  But  where  r» 
Executor  or  Adminiftrator  is  made,  then  tbe  Cre^ 
ditors  have  no  other  Perfon  againft  whom  thef* 
can  have  any  Remedy,  but  againft  him  who 
hath  the  Goods  in   his  Pofleffion,  and  daims 
them  as  his  own,  or  who  ufeth  or  felleth  them* 
So  if  he  claims  them  as  Executtx,  or  pays  Debtt  *L«mi.224 
or  Legacies,   or   receives  any   Debts,    this  is  S'^^^-n- 
an  exprefs  Adminiftration  as  Extcutor^  «n4^  in 
fuch  Cafe  he  {hall  be  charg'd  as  Executor  ie  fon 
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So  if  a  Stranger  take  the  Goods  before  the  ri^- 

ful  Executor  hath  provM  the  Will,  which  is  aftei* 

wards  prov'd,  he  ihail  becharg'd  as  Executor  iejn 

lort^  becaufe '  there  may  not  be  Goods  enoogh 

Keeble      come  to  the  Pofleilion  of  the  rightful  Executor 

J5f"»        to  (ktisfy  the  Teftator's  Debts,  and  he  can  be 

^RoH?**'  chargeable  with  no  more  than  what  aanaHy 

Abr.  919.  cx)mes  to  his  Hands,  and  the  Crediton  have  m 

Remedy  but  in  Chancery^  to  compel  him  to  foetk 

Executor  de  fon  Tort  ^  therefore  he  muft  be  chai^'d 

as  fuch. 

Cro.  Eliz,      xhe  Vife  had  Adminiftration  granted  to  her, 

^7*'         and  dy'd,  and  an  Aftion  of  Debt  was  brought 

againft  her  Hujbani^  who  pleaded  ne  unqm  Ea- 

cutor.    The  Jury  found  he  detained  bomrn  BpM 

Boffomm,  and  fold  them ^  now  though  bona  fmn 

very  uncertain,  yet  he  ought  not  to  detain  any 

Part,  for  if  he  doth  he  is  txecutor  de  fon  Tort,  and 

chargeable  as  fuch. 

la^iitfox         So  where  the  ITife  being  Executrix  made  a 

''Ww       fraudulent  Gift  of  the  Goods,  but  ftill  kept  thcni 

cra  EMz.  ^  ^®'  °^^  Poffeffion  5  afterwards   flie  mai^r'd 

405.         and  djr'd,  and  an  Adion  being  brought  agaiBJi 

Moor  396.  the  Hujbandy    he  pleaded  Flene  Adwnmjhtrtk  \  it 

was  adjudg'd  againft  him  ^  for  the  Gift  being  foo- 

dulent,  the  Property  of  the  Goods  remain'd  ftill 

in  his  Wife  •,  and  he  having  paid  Legacies  fiooe 

her  Death,  is  become  Executor  de  fon  Tertj^ 

To  liable  to  the  A^ion. 

wbitmore      But  in  fome  Cafes,  though  there  is  an  Execi^ 

>^fi"       defon  Tofty  yet  he  (hall  not  be  charged  as  fuch, 

Oa  c'ar  ^^  ^^^  ^^^  "^*^  ^  puTg'd  by  a  fubfcqucDt  Ad- 
88°"  *'*  miniftration.  As  for  Inftance,  the  Mother  pof 
fefs'd  herfelf  of  the  Goods  of  the  Inteftatc  as 
Executor  de  fon  Tort.  The  Son  afterwards  took  out 
Adminifirration,  and  paid  the  Debts  as  far  as  the 
perfonal  Eftate  amounted,  being  to  the  Valnc  o{ 

what  the  Mother  received,  as  well  as  to  the  Va- 
lue 
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Jne  of  all  the  other  Goods  of  which  the  Inteflat© 
dy'd  poirefled.  Then  one  of  the  Creditors  brought 
^n  Adtion  againft  her  as  Executor  de  [on  Tort  She 
pleaded  Plene  Adminiftravit,  and  all  this  Matter 
\f as  found :  And  it  was  adjudged  fhe  was  not  lia- 
ble to  this  Adtion  at  the  Suit  of  a  Creditor^  be- 
caufe  it  was  brought  after  the  Adminiflration  was 
granted  to  her  Son.  for  then  Ihe  is  chargeable  to 
bm^  and  if  Ihe  Ihould  be  likewife  Hable  to  the 
Creditor,  then  fhe  would  be  doubly  charg'd,  which 
flie  ought  not  to  be,  efpecially  fince  the  Admini- 
ftrator  had  paid  as  far  as  the  Goods  amounted  \ 
and  therefore  'tis  not  reafonable  that  Ihe  fhould 
be  accountable  for  any  more. 

So  where  an  Executor  de  fon  Tort  enters,  and  K«^"ck 
takes  PofTeflion  of  the  Good?  and  fells  them,  and  g^'^"^'^ 
afterwards  takes  out  Adminijfration,  yet  the  Sale  is  mooI^iz^^ 
good  by  Relation  ^    but  if  the  Inteftate   was 
entitled  to    a    Leafe  for   Years   in  Reverfion, 
and  fuch  an  Executor  de  fon  Tort  had  fold  the 
Term,   and  afterwards  had  taken  out  Admini- 
flration, and  then  had  fold  it  again  to  another, 
the  fecond  Vendee  ftiall  enjoy  it,  becaufe  there 
can  be  no  Executor  de  fon  Tort  of  a  Reverfon  ^ 
befides  no  Entry  can  be  made  on  a  Term  in  Re- 
verflon. 

And  yet  where  Debt  was  brought  againft  the  Bradbury 
Executor  of  R.  B.  who  pleaded  that  R.,B.  dy'd '»'*''/»' 
Inteftate,  and  that  certain  of  bis  Goods  came  to  this  cro  Elia. 
Defendant's  Hands,  and  that  afterwards  Admini-  365, 
ftration  was  committed  to  another,  to  whom  he 
delivered  the  faid  Goods.     It  was  adjudged.  That 
if  the  Adminiftration  had    been  committed  to 
the  Defendant  himfelf  it  would  not  have  purged 
the  Tort,    much  lefs  where  'tis  granted    to  a 
Stranger  5   for  having  once  made  himfelf  liable 
to  the  A^ion  as  Executor  de  fon  Tort,  he  fhall 

nevej 
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never  after  difcharge  bimfelf  by  Matter  ex  fl 

Faao.      ;^ 

Lawrj         Debt  again0:  tAVO  Ejecqtors^  one  oi  them  con- 

>WJ«?       fels'^d  the  A^ion,  and  the  other  pleaded,  thatth? 

»  Broinl.  Teftator  djr'd  on  fucb  a  Day,  and  that  he  iotend- 

^83.         ing  to  adminifter,  bury'd  the  Corpfe,  and  mi 

the  Goods  to  be  kept  fafely,  and  that  afterwai^ 

Adminiftration  was  granted  to  hijn  by  the  Aicb- 

deacon^   and  then  /A^.il.  broujght  an  A6lioni- 

gainil  him  as  Adminiftrator,  and  recover  dfo 

much,  and  averr'd  it  was  for  a  true  Debt,  apd  jtbat 

be  had  not  Afletjj,  befides  the  Goodjs  and  Cha^ttelj 

which  did  amount  to  fatisfy  that  Debt.     To  tlii; 

Plea  in  Bar  the  Plaintiff  demur'd  ^  and  adjudg'd, 

That  the  Defendant,  by  medling  with  the  Goods, 

had  made  himfelf  Executor  de  fon  Tort  ^  and  by 

his  pleading  that Adminiftration  was  committed  to 

him  by  the  Archdeacon,  'tis  wrong,    becaufc  that 

being  a  fubordinate  Jurifdidion,  he  ought  to  have 

let  forth  that  of  right  it  belong  d  to  him  to  goaf 

Adipin^ftration,  and  there  being  np  rightful  AJ- 

piniftrator,  the  Recovery  againlt  hitn  as  &ch  is 

void,  and  if  £0^  all  the  Goods  remain  Aflets  is 

IS  Hands. 

ICeble  So  where  Debj  waj  |>rought  againfl:  an  EjetS- 

^erfiis       tor,  who  pleaded  that  the  fuppos'd  Teftator  d/d 

ofl>afton,  inteftate,  and  that  before  the  Aftion  brought, 

iRoH.      Adminiftration  was  granted  to  E.  X.  &c.   The 

Abr.  91C.  Plaintiff  reply 'd,  That  »^.  ^.  dy'd  fnteftate,  and 

that  after  his  Death,  3nd  before  Adminiftration 

was  granted  to  £.  K.  divers  Goods  of  the  faid  In- 

teftate  came  to  the  Defendant's  Hands,  which  he 

adminifter'd.  jeu  aliter  ad  ufum  fuum  proprim  cof 

vertit,  and  the  Plaintiff  had  a  Verdia.    For  fincc 

the  Defendant  wa#  Executor  ie  fon  Tort  before  the 

Adminiftration  granted,   the  Plaintiff  bad  good 

Caufe  of  A^ion  vefted  in  him,  which  ihall  not 

^  taken  away  by  an  Adminiftration  aftcrwanfe 

granted, 
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gtatited,  though  it  was  granted  before  the  A&ioa 
brought  ^  and  the  rather,  becaufe  the  Goods  ta- 
Icen  bj  Wrong,  fhall  not  be  Afi^ts  in  the  Hands 
of  the  Adminiftratoif,  till  they  are  contected  by 
him.        - 

But  where  an  Exectttvr  de  fon  Tort  dy'd  late-  Jiik^f 
:6:ate,    having  poflefs'd  himfelf  of  a  Term  for  V^(^^^ 
If  ears,  and  his  Mother  took  out  Adiniiiiftratioi],  ^  sld^T^ 
and  niarry'd  again,  and  the  Hufl)and  paid  the  Raim.  yg.- 
£)el>ts  of  the  firft  Inteftate  to  the  Value  of  the  xUr*i54. 
Ternff.    It  was  adjudg'd,  That  by  this  Admini- 
ftration    the  Tort   w^s  porgM,   and  if  Afliocs 
fhould  be  brought  againft  the  Hiifl^and,   he  may- 
plead  Ken€  Adrhinifiravh  ^  for  though  the  Execm- 
ior  He  fon  Tort  could  not  pay  himfelf,  3rethe  may 
^y  other  Perfbns  who   are  Creditors   to   the 
Inteftate- 

So  where  Debt  trpon  a  Conf rad  of  the  Inte-  x^inUm- 
fiate,  was  brought  againft  znExetutor  defen  Tort^  *"^"  *"*?!/«* 
and  pending  the  Aftiou  he  took  out  Letters  of  f  ^JJ^ 
Adminiftration,  and  then  pleaded,  that  the  In- At)r.9:i^ 
teHate  ow^d  him  50 1,  upon  Bond,   aisd  that  he  Stiks^ji^ 
adminifter*d,  and  by  Virtue  thefeof  did  rekm  \6s 
Goods  to  the  Value  of  that  Debt,  befides  which^ 
he  had  mtUa  Bona  of  the  Inteftate,    A^  upon 
a  Demurrer,  this  was  adjudg'd  a  good  Pleft^  be- 
caufe the  AdminiftTatioD  granted  (though  f^tdm^ 
te  lite)  doth  purge  the  if^fong^  and  he  fhall  retain 
the  Goods  to  fatisfy  a  Debt  due  on  a  Bond,  be- 
fore  he  ftiall  be  oblig'd  to  pay  a  D^t  «|poa  a 
Contrast 

But  though  fuch  an  Adminiftra:tion  will  ena- 
ble  an  Executor  de  fon  Tort  to  retdft^   yet  it  will 
not  abate  an  Action  brought  againft  him  %   for  ^>^^ 
if  he  convert  the  Goods,   and  take  out  Admi-  ^^oS/atd 
viftration  afterwards,   though  be&re  the  Writ  iveiit!i^ 
broij^ht,  it  will  not  hinder  the  Plaintiff  from 

cha^iag 
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charging  him  in  an  Adion  as  Executor  itfi 

Tort. 
Ireland         'Tis  tiile,  without  fuch  a  fubfequent  Admini- 
yerfus       ftration  the  Laiv  is  clear,   that  an  Executor  it  /oi 
c°"*Elii.  '^^  cannot  retain  •,  and  the  Reafon  is  plaifl,  k-  \ 
^P,      '  Caufe  he  doth  not  come  td  the  Pofleffion  by  due 
5  Rep.  30.  Q)urfe  of  Law,  or  by  the  Aft  of  any  Court  ' 
1  Roll,      iheerly  by  his  olvn  wrongful  Aft. 

McJor^V^.      *  '^^^  ^^°*^  ^°^"^  ^^^^  ^^^  adjudged  in 
#  Aiexan-  Cafes  more,  as  you  may  find  in  the  Margin. 
der  ferfm       It  hath  been  a  Queftion,  whether  an  t  &«> 
Lamb,       i(jff  ^g  Jj)if  Tort  takes  out  a  fubfequent  Adminite' 

YeLi37*  there  are  fome  Opinions,  Jj  that   he  (hall  be 

t  Bond  (lied  as  Aiminifirator,  and  not  as  Executor  k  /» 
y^fui        fort^ 

G^uiiT.  "^  ^"^  *^^  ^^^^^^  Opinion  is,  that  when  Ij 
JI^  Leon:  his  tortjous  A&:  he  hath  given  the  Plaintiff  an 
^9^.  Advantage  to  file  him  as  Executor  de  fan  Tort,  & 

'*  stubbs  cannot  by  his  own  Aft  purge  that  Tort,  and 
R^  wife  ^^^^  ^^^  Plaintiff  to  fue  him  by  another  Name, 
•Cro.  Eiiz.  but  he  hath  t  Eledion  to  fue  him  by  cither 
102.         Name.     ^ 

t  Bethel  jy^\y^  againft  an  ||  Executrix,  wiio  pleaded  that 
sSope  ^^  Hulband  dy  d  Inteftate,  and  that  Admini- 
Cto.  Eliz!  ftration  was  granted  to  her,  ctijus  prsUextt  k 
^10.  adminifter'd  her  Hufband's  Gdods.  And  opoB 
B  Bowers  Demurrer  to  this  Plea,  the  Quefbion  was,  Wbj 
^l'  ther  the  Defendant  ought  not  to  have  traveiso 
jfMod.ijS  that  fhe  was  Executrix,  or  even  adminifterdas 
i4r-  Executrix  ?  And  adjudged  not :  'Tis  trtfe,  if  tlK 
Powers     -Plaintiff  had  reply'd,  that  (he  adminifterd  * 

cilffe  ^  /^«  '^^^^y  ^^^  ^^^  Defendant  had  dcmiirr'd  to  tU 
S.C.  '  Replication,  (he  had  confefs'd  it  to  be  tniebf 
iSa/k.299.  the  Demurrer;  and  in  fuch  Cafe  the  A&ion  W 
mte  269.  i^^^  ^^ij  brought  againft  her  either  as  Bxecitni 
de  fon  Tort,  Or .  Adminiftratrix,  though  fte  ^ 

neither- at  that  Time,  but  had  obtain  d  Ai^f 
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fttation  afterwards  ^  but  by  this  Plea  the  Defen- 
dant did  allow,  that  {he  was  chargeable  as  to 
the  Right,  but  that  Ihe  ought  to  be  charg'd  in 
another  Manner,  and  fhews  how,  viz.  as  Admi- 
niftratrix,  which  is  a  full  Anfwer  to  the  Decla- 
ration. 

In  Whitmores Cafe  before-mention'd,  the  Court 
would  not  allow  that  an  Executor  de  fon  Tort 
fhould  be  doubly  charged,  both  at  the  Suit  of  a 
Creditor,  and  at  the  Suit  of  the  rightful  Admi- 
tiiftrator  \  but  Amo  3 1  Car.  2,  the  Chief  Juftioe  1  vent.349 
North  was  of  another  Opinion,  viz.  An  Executor 
de  fon  Tort  poflefs'd  himfelf  of  the  Goods  •,  a  Cre- 
ditor of  the  Inteftate  brought  an  Adion  againll 
him,  and  had  a  Verdidt  and  Judgment,  and  took 
the  Goods  in  Execution  j  then  the  rightful  Admm- 
Jhator  brought  an  Aftion  of  Trover  againfl:  him 
for  the  fame  Goods.  And  it  was  held,  that  this 
Execution  would  not  difcharge  him  from  that  A- 
dion  \  \is  true,  it  would  be  a  good  Difcharge  a* 
gainfl  any  other  Creditor  of  the  Inteftate,  and  he 
might  plead  Riem  inter  manes,  but  not  againft  tb^ 
rightful  Adminijlrator  •y  for  Men  mufl.not  meddle 
with  the  perfonal  Eftates  of  others,  without  any 
Manner  of  Right  fo  to  do. 

A£lion  againft  the  Defendant  as  Executor^  who  Atklnlbai 
pleaded,  that  J^.  R.  made  a  Will,  and  that  he  »«■/->» 
(the  Defendant)  fvfcepto  fuper  fe  onere  Teflamenti,  J^S^ 
did  pay  feveral  Sums  due  on  Specialties,  and 
that  there  was  fo  much  owing  by  the  Teftator  to 
his  (the  Defendant's)  Wife,  and  that  he  retained 
fo  much  of  the  Teftator's  Goods  to  fatisfy  that 
Debt,  and  had  not  Alfets  ultra.    And  upon  De- 
murrer to  this  Plea,  it  was  adjudged  ill,  becaufe  it 
did  not  appear,  but  that  the  Defendant  might  be 
Executor  de  fon  Tort,  and  if  fo,  he  cannot  retain  j. 
he  ftiould  have  entitled  himfelf  to  the  Executor* 
fhip,  and  not  only  fay  fvfcepto  Jiijp^r  fe  onere^  &c. 
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'tis  tnie,  the  Plaintiff  here  dedar'd  ^loft  M 
as  Executor,  but  that  will  not  make  him  (b. 
Whitehall      In  a  fpecial  Verdifi  in  Trover  for  a  Cddinji 
r;^'^^       the  Cafe  was,  JT.  R.  was  poffefs  d  of  this  GekP 
iSaik!a95  ^^K*  which  he  put  to  the  Defendant  to  Paftmc, 
and  afterwards  dy'd  Inteftate  5  and  before  Mma- 
firation  graMed,  the  Plaintiff,   at  tKe  DdGxe  of 
the  Defendant,  bury'd  him,  and  laid  out  2^1.  io 
(he  Funeral  ^   whereupon  the  Plaintiff  agned, 
that  the  Defendant  (hould  have  the  Geld^at 
10 1,  and  he  (the  Plaintiff)  gave  him  a  Note  ior 
the  other  1 3  Z»    Afterwards  the  Plaintiff  took  out 
Adminiftration,  and  then  he  broi^ht  this  A£tioQ 
irf  Trover  for  the  Gelding,  and  fiolt^  Chief  > 
ftice,  held,  that  it  would  lie,  becaui^  the  Debo- 
4ant  piade  himfelf  Execntor  de  Jon  Tort^  by  inter- 
meddling with  the  Geldings  ^tis  tcue,  he  had  tie 
Confent  of  the  Plaintiff  lo  to  do,  but  it  was  be- 
jbre  he  had  adminifter'd,  and  by  Consequence  h 
ibre  he  had  any  Right  to  Confent,  and  thereke 
that  would  not  alter  the  Cafe  ^  but  the  otherjaig^ 
were  i^gainfl:  him. 
SgUi      "^^  Tefbator  AUiitgton  deviled  a  L^acjr,  and 
Raim.x23!  ^lade  QiJham  atd  Denhurfi  txccutors^  and  dy^i 
then  Gilbam  dy'd  Inteftate,  and  afterwards  Dot 
hurfi  made  a  Will,  and  R.  V.  Executor,  and  dj'd; 
then  the  Adminiftrator  of  Qilham  fued  ft.  W,  the 
Executor  oi  J^rimrft  for  this  Legacy  due  to  bis 
Inteftate  by  the  Will  of  AUitigton  \  and  upon  a 
Motion  for  a  Prohibition,  it  was  held  he  m^bt,bf 
the  Spiritual  Law  as  Executor  de  fan  Tort^  m 
even  as  he  was  Executor  of  Denburft^  tho'  by  oar 
Law  he  tnuft  be  (iied  as  Executor  of  jUStf^ 
Three  Judges  againft  the  Prohibidon. 

As  an  Executor  de  fan  Tort  cannot  maintain 

35H.6.3I.  any  A6tion,  becaufe  he  cannot  produce  any  ^i^^ 

to  juftihr  an  Aftion,  fo  he  will  be  fcverely  ps- 

niflb^d  lor  a  /oZ/i  Elea^  as  if  he  j>kad  %e  ta^ 

Execit^^ 
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B^ecvtor^  &€.  and  it  is  found  ^gainft  him,  tJieKitchin 
Execution  fliall  be  awarded  for  the  whole  Debt,  ^^J^^ 
though  he  medled  with  a  Thing  but  of  a  \ttj  j^^y^i^^ 
riTiall  Value :    As  for  Inilance,  he  was  chargdooiar.  utf 
with  a  Debt  of  1 00  /.  when  he  medled  only  with 
a  Bible. 

But  though  he  cannot  bring  an  Adllon,  yet 
tjiere  are  fereral  K&s  which  he  may  lawfully  do, 
as  he  may  pay  any  of  the  Creditors  of  the  Inte-  Ayrcs  >nc 
ftate,  but  not  himfelf,  and  he  (hall  be  allow'd  all/»^  ^y**! 
fuch  Payments  which  he  made,  and  which  were  \^\  , 
incumbent  for  the  rightful  Executor  to  pay  \  'tis  *^'    ' 
true,  there  can  be  no  Executor  de  fon  Tort  where 
there  is  a  rightful  Executor  5  but  in  fuch  Cafe,  if 
the  Widow  or  any  other  Perfon  payeth  the  Debts 
which  the  Executor  muft  pay,  fhe  Ihall  be  al- 
lowed it  again  in  Equity. 

It  hath  been  a  Queftion,  Whether  there  can  ^^t  #/ 
be  a^h  Executor  de  fon  Tort  of  a^  Term  for  Tean  ?  ^^^""^ 
becaufe  where  a  Man  enters  tortiovflf,  he  is  a  Dif  j^hl^^, 
Jeifor^  and  not  a  Termer :  But  the  better  Opinion  3  Lev.,  jr. 
is,  that  there  may  be  an  Executor  de  fon  Tort  o/s'^^''  9<^ 
n  Term,  and  that  he  is  punifhabk  in  an  Aaion  of '^^^'^^^ 
Wafie.    For  there  being  a  lawful  Term  in  Being,         " 
he  in  Reverfion  cannot  maintain  an  Aftion  of      • 
Trefpafs  daring  the  Term,  and  therefore  'tis  rea- 
(bnable  that  he  (hould  have  a  Remedy  upon  the 
Contrad,  againft  him  who  claims  a  Title  by  that 
Cohtraa. 

As  to  an  Executor  of  an  Executor  de  fon  Tort,  *n^«  ^^** 
I    before  the  Statute  ^o  Car.  2.  caprj.  he  Was  not  liable  *^^  *'^^* 
!  ^  for  the  wafting  and  converting  any  of  the  Goods  of 
the  Teftator  5  but  now  by  that  Statute  he  is  made 
liable,  as*  tte  Teftator  or  Intcftate  would  have 
been  if  he  had  been  living. 

And  three  Years  before  the  making  this  Sta-  Chifubei*' 
tttte,  it  was  ruled  in  Equity,  That  if  an  Etecutor  {fJai^'I? 
\  Jjplfflitt  Wapy  aid  dies,  his  Executor  is  liable  to  lai*^,  al. 
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make  good  the  Slpavtum  of  the  Devajfavit  to  xiss 
Creditors,  fo  far  as  he  hath  Aflets  of  the  &ft 
Executor  who  wafted.* 
Brown  'Tis  tfile,  thii^  wa»  againft  th^  Opinion  of  my 
•^er^f  Lord  HaUs  in  a  like  Cafe,  who  held,  that  the 
Siv  x\o  ^^fi^^g  ty  »"  Executor  was  a  perfonal  Jf^rang,  and 
*  A(by  '  dy'd  with  hisPerfou.  Biit  the  ^  Chief  Baron  Twr- 
>er/Wf  9f^r  was  cf  a  contrary  Opinio^  in  the  Cafib  of  an 
^evit^,  Executor  de  fan  Tort,  who  had  \0fted  and  lefrao 
S/Ie  5^!-*  Executor  and  Aflets  ^  for  he  hcW,  tjiat  tjic  pcrfo- 
««*e  4^5  nal  Wrong  of  wafting  did  not  die  with  the  Peifi* 
•/  Will,  who  had  committed  the  Wafte,  but  his  Executor 
•'''*  ^5j'  Ihall  be  liable  fo  long  as  he  held  any  AfTetSi  but 
n^the    ^Kice  the  Statute  t}iis  is  no  lopger  a  Queftioa 

Esceculon  WlUs. 

and  Admi- 

^ifltdtcrs  of  A  Win  is  only  a  Signification  of  a  Man's  Mind, 
m.?JJX  ^  Kowhii^.Eftate,lhall  go  after  his  Deaths 
nHi^ftraM  'tis  a  Conveyance  allowM  by  the  Civil  Law  to 
of  Right,  People  in  extremis^  who  had  neither  Time  or  tiat 
vfh9  flf4ii  Afliftance  which  was  neceflary  to  make  a  foiiBal 
J^f^'jJ^^^^  was  chiefly  intended  for  JfiE- 

r#Aror  w  ^ary  Men,  who  are  fuppos'd  to  be  always  tne^^ 
inuftat€y    mis  ^  and  therefore  the  Ceremonies  an4  Kiimber 
•^/^J*      of  WitnefTes  which  were  requifite  to  thcWilb 
IZ/tf/^  of  other  Men,  were  difpens'd  withal  in  Militaiy 
r#>9«torcr  TeflfamenfSi  but  afterwards;  the  Rules  of  fudi 
Jnfeflate    Teftaments  were  obferv'd  in  other  Wills.      .    •  ^ 
«j5*r^4>«      Biit  by  our  La  w  it  formerly  was  only  a  Vn^ 
*^'        lege  allow'd  to  the  Inhabitants  of  certain  Bm- 
roughs  in  this  Kingdom,  where,  by  partiailar  C»- 
ffom,  they  had  Liberty  to  difpofe  their  Houfcs 
and  Lands  by  Will;  for  in  other  Places  tfiey  w«c 
not  devifeable  at  Common  Law^  and  the  Reafoo 
was,  Becaiife  Wills  were  ufually  made,  when  Mia 
were  in  extrems.    And  the  Law  (b  much  fai^dor*d 
the  next  Heir,  (whb  was  to  fit  in  tlic  Sfeat  of  Ks 
Ancefior,  and  t(>  perform  the  like  Services  to  1& 
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fik)  if  the  Teftator  held  Lands  by  KmghCs  Service 
tifa  Subje^^  be  could  devife  but  two  Parts  of  it,  fpr 
the  third  Part  was  to  defcend  to  fatisfy  Wardjhw. 
[  But  by  any  other  Conveyance,  as  by  ritte^ 
Feofmenty  Recovery,  &c.  a  Man  might  convey  all 
his  Lands  in  Fee-Simple  which  were  held  in  jCa^ 
vit£  to  Jjis  Wife,  or  any  of  his  Children,  and  difin^ 
nerit  his  Heir  ^  but  this  he  could  not^  do  by  ff^zB, 
beCaufe  the  Common  Law  fet  fo  high  a  Valub 
upon  a'Pee:SintpIe  Eflaie,  and  fo  ipiich  tavpur'd  the 
jHezV,  that  it  would  not  fufFer  the  Anceflor  to  di- 
finherit  him  of  fuch  Eftate  by  a  Will,  which  was 
frequently  made  in  the  Time  of  the  laft  Sicknef^ 
when  his  Mind  might  be  difcomposM,  and  when 
he  might  be  prevailed  on  b^  indireft  Perfwafions 
to  do  what  he  would  not  have  done  when  in  per- 
fea  Health,  *  ' 

An  Eftate  for  a  Term  of  Tears  was  of  fo  little 
Regard  at  that  Time,  that  a  Man  might  at  Com-  '  ' 
mon  Law  devife  fuch  an  Eftate  by  WiU^  which  he    ; 
could  not  do  where  he  had  a  Fee  Simple  in  Pofeffibn^  *   ' 
nor  where  it  was  in  Reverfion  eipettant  upon  the 
Determination  of  an  Eftate  Tail. 

By  the  Statutes  before-mention'd  it  appears, 
jthat  the  Will  muft  be  in  Writing,  and  as  to  that 
Matter  feveral  Cafes  have  happen  d  fince  that 
Time.    >  \ 

The  firft  I  njeet  withal  w:as  about  fifteen  Years  s^ckvillt 
after  the  Statute  was  n?ade,  vi%.  the  Teftator  on  ^^J'^*^ 
his  Death-bed  defied  another  to  write  his  Will,  |;^;;;\; 
who  took  fliort  Notes  of  it,   and  went  Home  to  cafe^ 
write  it  in  Form,  and  foon  return 'd  with  it  wrif-  Keiiw.209 
feti^  but  before  he  came  the  Teftator  was  Jea^-, '^"^-34. 
yet  this  was  adjudg'd  a  good  Will  within  the  Sta- '  ^'^X"'' 

tUte32l/.  3.  ^  Dyer  72. 

II But  if  one  in  writing  the  Will  inferts  a  Claufe  Hinton'i 
after  the  Teftator  is  Speechlefs,  and  without  Me-  ^""^'^  \^^ 
mory,  and  without  any  previous  Direftion  from  ''^^*'*^  ^• 
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the  iymg  Man  s  though  this  is  not  a  good  Wil^ 

yet  'tis  no  Forgery  within  the  Statute  5  Eli%.     ^,  - 

Weft'iC4r/f,     If  a  Man  going  beyound  Sea  writes  a  Letter^  ifr 

Moor  X77.  which  he  appoints  that  his  Lands  ftiall  go  in  fuch 

Manner,  this  is  a  gdfli  Will  in  U^rithg.  \' 

Caftf  >«f."    The  Teftator  intettded  to  devife  Lands  to  Q.  D. 
fin  Lake>  for  Life,   Rmaitider  to  5.  JJ.  in  Fee  ^    But  before 
1 1  I*c.     the  Writing  of  the  Remainder  he  Afd  5  adjudged, 
•    that  the  Devife  was  void  ,for  the  whole,  within 
the  Statute  ^2  H  8.  for  the  one  depended  on  the 
others  but  if  he  had  intended  one  Acre  for  B. 
and  another  Acre  for  Jf^.  and  had  put   the  Devife 
of  one  Acre  in  Writing,  and  had  dy'd  before  the 
IJevile  of  the  other  Acre  was  written^  it  hiad  been 
a  good  Devife  for  that  Acre  which  was  put  in 
W^riting,  but  not  for  the  bther. 
N^fliwr«i     The  Teftator  devis'd  his  Land  by  TaroU,  anda- 
EdwirJf,  perfon  who  was  prefent  recited  the  Words  to  hiWy 
Cfo.  Eliz.  g^j  a{k'4  if  it  was,  and  fhould  be  his  Will,  and  i 
l"^'    '  .  lie  affirm'd  it  fliould  •,  then  the  Perfon  put  it  into 
i'con.iij.  ^^.^^^  i^  the  Life  time  of  the  Teftator  for  his 

own  ftemembrance^but  without  his  AppointiheDtv 
this  was  adjudged  a  void  Devife,  becauic  not  writ 
by  the  Appointment  of  the  Teftator,    or  by  his 
Confent,  yet  if  he  had  read  it  to  him,  and  heap- 
iptov'd  it,  in  fuch  Cafe  it  liad  bee  A  as  good  as  if 
written  by  his  Appointments 
at>on.5f.     The  Teftator  devisM  his  Lands  by  Parole,  arf 
^Lcon.'js.  did  not  appaht  It  to  be  put  inxo  Jl^rhiTtg,  but  ano- 
ther Perfon,  without  his  Knowledgecr  Coounand, 
put  it  into  Writing  in  the  Lifetirneof  the  Tefta- 
tor-, this  happened   a  Year  before  the  .Cafe  rf  * 
Najh  and  Edwardj^  laft  mention  d,  and  it  WM  ad- 

Downhall  j"^g^  ^  go^  Devife.  ; 

y,rfus  The  Tefi:ator  gave  InftruSions  to  writi  nj» 

Catefby,    Will,  and  to  give  his  Lands  to  one  of  his  Sons 
"Woor  3T^.  c^  iifg^  |j„f  th^  Writer  put  it  down  in  Pw,  aJ- 

AK54.  judgd,  that  it  was  altogether  ycad,  bccaufe* 
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#Nras  not  the  Will  of  the  Teftaior-,  though  one  of 
the  Judges  would  have  it  to  be  good  forfo  much 
as  it  appeared  to  be  the  Intention  of  the  Teftator, 
tiit.  for  Life.  ^  ' 

Where  the  Writer  omits  «  Legaej  which  he  Coomb'^ 
was  direSed  to  infer t,  'tis  a  Fault,-  but  no  Forec*  ^/*> 
ry;  but  if  he  was  direfted  to  write  an  Fftatejor  '«®^'7594 
£#i/eto.one,  with  a  Remaivderin  Fee  to  another, 
and  he  omit^  the  Eftate/or  Lf/i,  fo  that  the  Re^ 
piainder  takes  EffeQ  in  Pof&ffion,  this  is  Forgery; 

If  a  Man  writes  a  Will  without  any  Dire£tion» 
and  then  upon  reading  it  to  the  Teftator  he  ap> 
proves  it)  daasisa  good  Will.       ' 

The  Lord  Chief  Juftice  JTray  in  his  Argument  3R'P-3»*- 
In  Butler  and  JSaherW  Cik^  tells. us,  that  two 
Things!  are  reqntfite  to  the  Perfedion  of  a  Will 
jwhere  Lands  are  devis'd,  vif..  Wtking^  and  the 
Death  of  the  Teftatory  :9nd  that  the  Writing 
ibught  to  be  fliU  and  perfeft  ^  and  therefore  if  the 
Teftator  defires  another  to  write  his  Will,  and 
therein  to  devife  his  Mahnot  of  Dale  to  Jt  A  and 
his  Heir^  v^on  Condkion,  ^c.  and  he  writes  it  td 
;jR,  B.  and  his  Heirs  ^  but  before  he  writ  the  Cowii- 
tim  the  Teflator  dy'd,  this  is  void,  becau(e  the 
Will  was  imperfeft. 

Frona  all  Mrbich  it  may  be  collcded,  that 
though  the  Law  r^ires  W  ills  (hould  be  in  WrU 
ting  where  Lands  are  devis'd,  yet  formerly  it  was 
not  neceflary  that  it  ihould  be  written  in  the  Te- 
ftator sl^ife- time  s  for  if  Notes  were  taken  by  his 
Diredion,  and  afterwards  sut  in  Writing  in  the 
Form  of  a  Wilt,  if  the  Teftatoa:  had  dy'd  before 
it  was  (hew'd  him.  it  was  a  good  Will,  and  fo  it 
would  have  been  if  fuch  Notes  were  read  to  him, 

and  not  engrbls'4- 

Devife  to  one  and  the  Hnr  Males  of  bis  Body  ^  Ef herln^. 
the  Win  was  gnavn  by  Rats,  yet  the  Pieces  were  fo  l^Z"^^'" 
join'd,  that  with  the  help  of  Witneflcs  the  Will  1,'!;'""^^ 

P  p  4  was  Alien  ^ 
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wasprov'd,  and  it  was  afttrwards  producM  ioi 
G)urt  ^  and  though  the  Claufe  was  not  (b  plain 
as  it  might  be  read  by  a  Stranger^  yet  it  was 
found  for  the  Will,  and  it  was  gnawn  fince  the 
Death  of  the  Teflator^  for  if  it  had  been  gnawn 
l^efore^  then  it  was  not  his  Will  at  the  Time  of 
his  Death. 
Lawrence      In  tjeSment  the  Cafe  was,  Mn  Dunch  bemg 
J';^'       fick,  devis'd  his  Lands  by  Parole  to  his  Wife  for 
Allen  s^  ^^^  ^"^  feveral  Parcels  to  others  in  Remainder, 
and  about  an  Hour  afterwards  wifli'd  that  one 
JiC^f^was  there  to  put  it  into  Writings  immediately 
the  Wife  (without  the  Knowledge  of  her  Hufband) 
fent  for  Kete^  who  wrote  the  Vill  from  the  Mouth 
of  the  Witneffes  who  heard  the  Teftator  declare 
his  Mind  ^  but  becaufe  the  Witnef&s  difier'd  in 
the  Limitation  of  fome  of  the  Remainders,  Fa^ 
wrote  two  Wills  without  the  Privity  of  the  Te- 
ftator, who  dy'd  before  they  were  finifti'd  ;  and 
both  thefe  Writings  were  loft,  but  Copies  of  rAem 
were  produc'd  and  teftify'd  to  be  of  the  fame 
lEJSkdi  with  the  Originals ;  adjudg'd^  that  a  De* 
vife  by  Parole  may  be  written  from  a  Wj^nefsas 
well  as  from  the  Teftator  himfelf  ^  that  the  Defire 
to  have  his  Will  written^  ought  to  be  within  a 
Ihort  Time  after  the  Defire,  that  it  may  appear 
to  be  a  continued  Afi,  otherwiie  there  muft  be  % 
new  Declaration  to  make  it  effedual ;  that  if  they 
agreed  as  to  the  Devife  for  Life  'tis  good,  tho'  they 
difagreed  to  the  Remainders  %  that  tho*  the  Tet 
ftator  was  fenfelefs  before  th^  Will  was  quite 
X     written,  yet  'tis  a  good  Will  in  Writing  y  that  if 
a  Will  is  in  Writing  after  the  Death  of  the  Te- 
Aator,  and  loft  or  burnt,  yet  if  it  can  be  provd 
by  a  G)py  'tis  good,  otherwife,  if  it  was  loft  or 
burnt  before  he  dy 'd. 

But  by  the  Statute  29  Car.  2.  caf.  ?.  there  is  a 
great  Alteration  mad^  in  t]ie  Law  relating  to 
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Wills;  for  now  it  muft  be  mitten  hi  the  Tejlatoi's 
Ufe-tim^  and  fgn^d  by  bim,  or  by  fame  $tber  Ferfon 
in  bis  Prefence^  and  by  bis  DireSionj  and  fubfcrib^d 
in  bis  Prefence  by  three  or  four  Witneffes. 

The  Teftator  devis'd  his  Lands  to  Traftees  and  Bartie  >#fC 
their  Heirs  in  Truft,  that  if  within  tbreeTears  there  f^  ^^d 
happen  d  to  be  a  Marriage  between  the  Lord  Guilford,  ^^^|[!*"^* 
and  Mrs.  W.  (who  was  Heir  at  Law  tp  the  Tefta-  '^**^*  '3* 
tor)  then  to  her  for  Life^  Remainder  to  her  &ft 
[  Son,  &c.  and  it  that  Marriage  did  not  happien, 
i    then  the  Remainder  to  the  Lord  FaulkJand  in  Tail, 
B   &c.    She  did  not  marry  the  Lord  Quilford^  but 
I  Mr.  C  who  brought  a  Bill  in  Equity  to  have  ^he 
Lands,  as  being  equal  in  Family,   Eftate,  and 
Perfbn  to  the  Lord  Guilford^  fuggefting,  that  his 
Lady  was  an  Infant,  and  in  no  Fault,  the  Lord 
Quilford  differing  with  the  Truftees  abcnit  the  Setv 
tlement,  and  therefore  fhe  ought  not  to  lofe  her 
Eftate  for  the  Fault  of  another.    Upon  the  Hear* 
ing  this  Caufe  feveral  Papers,  Letters,  and  Sayings 
of  the  Teftator  were  ofier'd  as  Evidence,  to  prove 
that  the  Intention  of  the  Teftator  was,  that  it 
ihould  not  be  in  the  Power  of  the  Lord  Guilford 
to  make  the  young  Lady  forfeit  her  Eftate  ^  but 
it  was  decreed,   that  thofe  Papers^  Sayings^  &c. 
ftiould  not  influence  the  Conftruilion  of  a  Will, 
for  that  would  be  to  make  them  Part  of  the  Will 
itfelf  ^  when  by  the  Statute  of  Frauds,  &c.  every 
Part  of  a  Will  muft  be  in  Writing,  add  even  be- 
fore thatStatute  no  collateral  Prootis  were  admitted^ 
either  by  Papers  or  Words,  becaufe  a  Will  is  a 
confummate  Ad  in  itfelf  j  and  Chancery  will  not 
relieve  in  this  Cafe,  becaufe  the  Condition  was  pre^ 
cedent  to  her  taking  the  Lands,  vi%.  Ifjhe  marry  i 
the  Lord  Guilford  within  three  Tearsy  then,  Cfc.  fb 
that  for  the  Non-performance  of  this  Q)ndition 
Equity  cannot  relieve,  as  it  might  where  there  is 
^  Forfeiture  for  Non-performance,  becaufe  Equity 

may 
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ias^  nuilce  an  Eftimate  wpA  nye  a  Gompenlkdoe 
for  it  Mr  Lord  FaiffUarii  Had  a  Deci^  ^  bot  k 
was  reveis  d  in  tjbe  ^oufe  of  lasers  upon  aa  Apped 

*  ^ 

Whnejfes  to  Wills. 

Y  the  Civil  Law  £hrm  Witnefies  wcie  tcr 

^mr*d  to  a  Will,  and  an  eighth  if  the  Tcfti^ 

tor  could  hot  write  his  owh  Name,  and  ft^t  were 

required  to  a  Codicil^  but  if  Jure  (fyptktm  two  Vk- 

ndTes  were  (bfficient.    And  by  the  Canon  Law  all 

Wilk  hj  which  any  Thihg  was  ^tcti  in  Bios  Ojfe 

|tnd  fnch  which  relate  only  to  (ecular  Al&ir$^  weie 

to  have  thre^  Witfieiles^  whereof  ofie  waato  be  the 

KCnifter  of  the  Panfti  where  the  T«ftator  liv'A  ' 

And  in  this  particular  the  Canon  Law  a^^rtK 

with  our  Law,  for  two  Witneiles  are  reqqir  d  to 

prove  a  Will  for .  Goods,  and  three  at  loft  fo 

Lands,  but  thi^  doth  not  come  near  theKmnber 

reguir^  by  the  Civil  Law  \  and  therefore  'tis  no 

Wonder,  that  in  theft  Courts  where  they  piooecd 

by  that  Law,  fngularu  Teftis  eft  nidba  Tejfis,  as  to 

the  Proof  of  a  Payiiient  of  a  Legaqr,  but  where 

itich  Proof  is  rems'd,  dur  Corns  will  Mobibit 

them  to  proceed.  ^ 

chadfon    <    A  Will  was  written  in  an  old  Piece  of  Fspn; 

-^fi^       but  not  fign'd  by  the  Teftator,  nor  (eaVd  by  Km, 

{?"**»     but  there  weire  three  Witnefles  producM  to  prove  k 

^^  "•    to  be  his  Willi  twoof  them  depofedbn  theRepait 

pf  others,  but  the  third  had  fubfcrib'd  his  Name 

to  the  Will  •,  and  upon  this  Evidence  the  Plaintiff 

had  a  Verdid.    AdjudgM,  that  a  Will  of  Lands 

devifeable  at  Common  Law  was  good  without 

«.  Witncflcs  if  it  was  put  in  Writing,  and  proved  to 

'he  the  Teftator^s  Hand  y  and  (b  it  was  adjudgM  in 

thef  Cafe  of  Oage  and  the  Company  of  Pifhmon* 

c(ers,'  Mich:  1 2  Jac.  in  Chancer j^  upon  Mr.  Goddaris 

Will,  who,  by  a  Paper  proy'd  to  be  written  by 

him, 


1Mm,'h^givcrt:tOTC^In  ^rjy  to  thatOjrporatktf 
ancl'th^SuGCeiror^  to  build  aQ^Hofpital  for  the 
MainteMnce  of  poor  People.  ^      ! 

Since  that  Statute  '1^9  Cat.  ^. .  fome  Cafes  have 
happcii'd   cdhfibteiflg '  the    fuhfcribittg^    0^ej[esy  .  s      r 
both  te  to  the  Jiiamir  and  Number^      . '    . ' . 

Upon  a  feigned  HTue  the  Queftioh  was,  Whedic^  Shim 
the  Will  was  duly  attefted,  for  that^the  Teftator  SSb^lw 
deilr'd  the  fubfcribing  Witnefles  to  go  into  another  2$aJk6n: 
Ro6m  feven  Yards  from  the  Room  where  hfi  waiL 
in  which  Room  there  was  a  Windotir  broken^  ana 
thro*  which  the  Teftator  might  fee  the  Witnefles 
fubicribe  •  a^'jidj^d,  that  it  was  (uffieient  if  the 
ycftatw  might  fee  them  •,  and  that  it  ^Hm  ttot  iii6«  , 
caeflary  that  he  fhoiild  be'  i&xnXHj  iir  the  ftmc  -*  ^ 

Room  with  the  tVitnefles  j  for  if  fo,  tben^  tho^  idi 
th*  fame  Room,  he  might  turn  his  Back  to  themi 
and  t;l}«  Would  make  the  Will  void,  r "  .  /        -'  * 

i:^  Will  was  attefted  by  three  Witnefles,  but    ^ 
not  l^k}^.fame  Tme-^:  jpt  xhcf  ftverally  fub(bribM  a  cii. 
their  Names  at  theRequeft  pF  thcTeftatojr,  and  at  Rep.  10^ 
Jeveral  Times,  and  were  not  altc^ether  at  the  fame 
Time^  this  was  decreed  a  good  Will;'     ^  ^  ^_ 

Buv  wh«e  two  Wittie?^^  ',  ^ 

Lands,  apd^jibont  a  Year  afteriv^rds  the  Teftat^Mr  ^*  '^^ 
made  a  (WW/,  which  was  affo^feHTcriVd  by  twp  ^^^^^ 
Witnefles,  of  which  one  of  them  was,aWitnefita  ^M^.atfi 
the  Will,  ahd  jthe  other  was  a  iiw  Witneff,  the^  ^ ' 
Will  was  irecit^  in  the  Codicil,  and  a^nfiritiii,  and 
fome  new  PifpolStibdis  Tbe^Queftioh  wai. 

Whether  the iifwJ^tifr^tb  theGdgicil,  whohad 
notfeen  the  Teftator  femfelf  fubfcribc^fte  Will, 
(hdold  be  a  third  Wihitfitc^makeitagdod  Will> 
It  ,w;9s  Jndfted,  that  thpueh  the  Will  and  Codicil 
were  inrdiftinft  Papers,  ana  madeat  feveral  Timei,  •  •  .'*^ 
yet  they  were  but  one  Will  ^  and  il  ,b^t '^e  Will, 
then  there  are  three  Witnefles  to  it. .  Bui^it  was  ad-  , : :  - 
judg'd,  that  the  fcdrfcrihbg  to,  the  CdSdl  wasinot 

^      ^    "     "     .:  "       M  fiib- 
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H  fublcribiog  to  thel^fi,  fo  It  was  v(nd  for  want  cf 
tjxree  Witneffe*,  which  are  re^uir'd  by  Law. 
Cbater  The  Teftator  Havldns  having  a  great  peribnal 

W^f  Eftate^  and  being  in  Newgate^  and  a  little  diflurKd 
^;"^^  in  Mind,  made  his  Will,  attefted  by  Witneffes. 
•  '  The  Will  was  conteftcd,  and  upon  hearing  the 

Catile  in  the  Prerogative  Court,  Sentence  was  ^ 
ven  againft  the  Will  \  and  upon  an  Appeal  to  the 
Dele|;ates9 .  two  Records  were  produced  to  avoid  the 
Teftidiony  of  two  of  the  Witnefles  to  this  Will, 
l^  whidi  it  appeared,  that  one  of  them  was  am- 
yy&ed  fcr  a  Lwdj  and  the  other  for /if^m^  a  Bdd 
figcfinfi  the  Qovernment,  and  both  of  them  adjudgd 
to  the  Pillory^  but  no  Proof  that  the^  ftood  in  it  $ 
after  thofe  Witneffes  were  examin  d  in  the  Spi4- 
tual  Q)urt,  and  before  Sentence  given,  there  cam 
a  Pardon,  by  which  they  were  pardon'd.  The 
Queftion  was,  Whether  the  Depontions  takes  in 
the  Spiritual  Court  (hall  be  admitted  for  Evideiice? 
It  was  agreed,  that^  if  their  Teftimony  was  not 

Sood  at  the  Time  it  was  taken,  the  fubfequent  Bat- 
on would  not  make  it  good  ^  and  that  the  Judg- 
ment  of  Pillory  makes  the  Infamy,  tho'  it  was 

ff         never  executed  •,   but  the  Queition    was,  Wber 

i  ther  the  Judgment  for  thofe  Crimes  fhould  mate 

theminfamous,  becaufe  'tis  not  from  the  Judgment, 
but  from  the  Nature  of  thq  Crimes  that  the  Infa- 

^ '  %'  my  arifes  5  'tis  true»  the  Judgment  to  the  Pillory 
imports  Infamv  at  Common  Law,  but  not  by  the 
Csofkon  or  Civil  Law,  unle&  the  Caufe  was  infii- 
mous  \  and  ^tis  by  thefe  Laws  that  this  Cafe  is  to 
be  determin'd,  and  for  thu  Reafon  the  Sentence  ip 
the  Prerogative  Court  was  revers'd,  and  the  Will 
decreed  to  ftand. 

cap*  14-  By  the  Statute  4  &  )r  AntiA  it  is  enaded,  that  all 
fuch  Witneffes  as  are  allow  d  to  be  good  on  Trials 

ante  433.  at  Law,  fliall  be  deem'd  good  Witnefles  to  piove 
any  Nuncvgative  ViU^  or  avj  Thing  tbereunto  re}atifg^ 
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